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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SOUTHERN CHI O COAL COMPANY, CONTEST PROCEEDI NG
CONTESTANT
Docket No. WEVA 88-56-R
V. Order No. 2895233; 10/21/87
SECRETARY OF LABOR Martinka No. 1 M ne
M NE SAFETY & HEALTH M ne | D 46- 03805
ADM NI STRATI ON ( MsHA) ,
RESPONDENT
SECRETARY OF LABOR Cl VI L PENALTY PROCEEDI NG
M NE SAFETY & HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 88-166
PETI TI ONER A.C. No. 46-03805-03843
V. Marti nka No. 1 M ne

SOQUTHERN OHI O COAL COMPANY
RESPONDENT

DECI SI ON

Appear ances: B. Anne Gwnn, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Phil adel phia,
Pennsyl vania, for the Secretary.
David M Cohen, Esq., Anerican Electric Power
Service Corp., Lancaster, GChio for the Contestant/
Respondent .

Bef ore: Judge Maurer

These cases are before me under section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et
seq., (the "Act"), to challenge the legality of a section
104(d) (2) order issued to the contestant at its Martinka No. 1
M ne on October 21, 1987. The capti oned proceedi ngs have been
consol i dated for hearing and deci si on because the order contested
in the contest proceeding charges a violation of a nmandatory
safety standard for which the Secretary seeks a penalty in the
civil penalty proceeding.

Pursuant to notice, the cases were heard in Mrgantown, West
Virginia, on March 2, 1989. The parties filed post-hearing
proposed findings of fact, conclusions of [aw, and briefs which
have been considered by me in the course of making this decision
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Section 104(d)(2) Order No. 2895233, which is the subject of this

proceedi ng, was issued by MSHA | nspector Homer W Del ovich on
October 21, 1987. The order alleges a violation of the mandatory
safety standard found at 30 C.F. R 0O 75.14031, and the

condition or practice alleged by the inspector to be a violation
of that standard, which pertains to safeguards, states as
fol |l ows:

In the D-3 Longwal | sections, the 24 inch clearance was
obstructed on the headgate operator's side for
approximately 120 feet along the panline and for 10
out by the section belt tail piece; obstructing the

cl earance was water, coal and coal dust m xed 6 inches
to 18 inches in depth and in this accunul ati ons were 3
cabl es, coal and rock, the accumul ati ons existed
between the coal rib and panline. No one working on
condi tions when observed, no punp provided for the

wat er and two nmen were observed perform ng other work
in this clearance. Condition presents a slipping and
stumbl i ng hazard. Safeguard issued 02-03-82, Number
863963.

Saf eguard No. 863963 had been issued by I nspector Del ovich
on February 3, 1982. That safeguard notice provided that:

Twenty-four inch clearance was not provided al ong the
stage | oader and chain conveyor at the headgate on the
C2 longwal | section. Obstructing the 24-inch cl earance
was a roof crib within 4 inches of the control station
| arge shal e roof rock wal kway where persons work al ong
t he panline and post laying on the floor of the
clearance. All stage |oaders and panlines at headgates
in this mne shall have 24 inches of unobstructed

cl ear ance.

STI PULATI ONS

The parties stipulated to the follow ng, which | accepted
(Tr 10-11):

1. The Adm nistrative Law Judge has jurisdiction over these
proceedi ngs.
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2. The Martinka No. 1 Mne is owned and operated by the Southern
Ohi o Coal Conpany.

3. The Martinka No. 1 Mne and the Southern Chio Coa
Conpany are subject to the jurisdiction of the Federal M ne
Safety & Health Act of 1977.

4. Safeguard No. 863963 was properly served by duly
authorized representatives of the Secretary of Labor upon an
agent of the Southern Chio Coal Conpany on the date, tine and
pl ace stated therein

5. Safeguard No. 863963 had not been vacated or wi thdrawn at
the time Order Nunmber 2895233 was i ssued.

6. Order Nunmber 2895233 was properly served by duly
authorized representatives of the Secretary of Labor upon an
agent of the Southern Chio Coal Conpany on the date, tine and
pl ace stated therein

7. The assessment of a civil penalty in this proceeding wll
not affect Southern Chio Coal Conpany's ability to stay in
busi ness.

8. The annual coal production of the Martinka No. 1 Mne in
1986 was one nillion one hundred seventy-seven thousand three
hundred forty-seven tons.

9. There was no intervening clean inspection between
Septenber 1, 1981, when Order No. 859286 was issued and Cctober
21, 1987, when Order No. 2895233 was issued.

10. There were approximately 346 inspection days at the
Martinka No. 1 Mne in the 24 nonth period prior to the issuance
of Order No. 2895233.

DI SCUSSI ON AND FI NDI NGS

On COctober 21, 1987, Inspector Delovich conducted a regul ar
quarterly inspection of the Martinka No. 1 Mne. In the D3
| ongwal | section, he found the travel way between the panline and
the rib to be covered with water, nmud, coal muck, etc. A
"quagnmire" in his words. This condition existed from 10 feet
outby the tail piece to 120 feet inby along the panline, and
ranged in depth from6 to 18 inches. He issued the order at bar
because of this condition, shutting down the | ongwall operation
and wi thdrawing the 3 mners who had been working in this ness.

The inspector felt this was a significant and substantia
vi ol ati on because he believed it was highly likely that a ni ner
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would slip, trip or fall in the muck and if a nminer fell in the
area between the panline and the rib, he could fall onto the
movi ng panline, and serious injuries would be reasonably |ikely
to occur.

The inspector also determned that this condition had
existed for two to three weeks prior to the i ssuance of the
i nstant order and at the tinme of the issuance, nothing was being
done to correct this situation. The testinony of Messrs.
Kirchartz and Yost established that nmi ne managenent was aware of
the condition for the entire 2-3 weeks of its existence, and
graphi cally described the unpl easantness of working in these
messy condi tions.

It so happens that Inspector Delovich had al so i ssued the
underlyi ng safeguard sonme five years earlier. He issued that
safeguard in the C2 longwall section because the travel way
between the panline and the solid coal rib was obstructed by
| arge stone and rock and had a crib built in close proxinmty to
the stage | oader. Mners were observed by himat that tine to be
wal ki ng through the obstructed area between the panline and the
solid coal rib because this was the only entrance to the | ongwal
face. They also had to bring supplies in through this area
between the rib and the panline. His purpose in issuing this
safeguard then was to alleviate the stunbling and tripping
hazards he found and to provide for an unobstructed travel way
between the coal ribs and the stage | oaders and panli nes.

In a previous case involving this same contestant, Southern
Ohio Coal Co., 10 FMSHRC 963 (1988), the Comm ssion discussed in
general terns the safeguard issue. Therein they stated at 966-67:

The Conmmi ssion has previously had occasion to exan ne
the Act's safeguard provision. The Conm ssion has noted
that the broad | anguage of the provision "manifests a

| egi sl ative purpose to guard agai nst all hazards
attendant upon haul age and transportation in coa

m ning." JimWalter Resources, Inc., 7 FMSHRC 493, 496
(April 1985). The Conmi ssion has observed that while

ot her mandatory safety and health standards are adopted
through the notice and comrent rul emaki ng procedures
set forth in section 101 of the Act, section 314(b)
extends to the Secretary an unusually broad grant of
regul atory power -- authority to create what are, in
effect, mandatory safety standards on a mi ne-by-m ne
basis without regard to the normal statutory rul emaking
procedures. Sout hern Ohi o Coa
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Co., supra, 7 FMSHRC at 512. The Conmi ssion al so has
recogni zed that the exercise of this unique authority
must be bounded by a rule of interpretation nore
restrai ned than that accorded promul gated standards.
Therefore, the Commi ssion has held that a narrow
construction of the terns of a safeguard and its
i ntended reach is required and that a safeguard notice
must identify with specificity the nature of the hazard
at which it is directed and the remedi al conduct
required by the operator to renmedy such hazard. 1d.

These underlying interpretive principles strike an
appropriate bal ance between the Secretary's authority
to require safeguards and the operator's right to
noti ce of the conduct required of him

That earlier Southern Chio Coal Conpany case cited in the
above quotation is directly on point in this proceeding. In
Sout hern Ohio Coal Co., 7 FMSHRC 509 (1985), the Conm ssion held
that notices to provide safeguards nust be narrowWy construed. In
that case, the notice to provide safeguards referred to "fallen
rock and cenment blocks" in a travelway. These solid objects in
the travel way presented a stunbling hazard, and depending on the
anmount of material present could have prevented passage in the
wal kway al t ogether. Abatenent of this condition was acconplished
by sinply renoving the discrete objects. The Comni ssi on
specifically opined at 7 FMSHRC 513:

[Flurther instances of physical obstructions in

travel ways, whether rocks, cenent bl ocks, or other

obj ects such as construction materials, mne equipnent
or debris would fall within the scope of the safeguard.

The obstruction cited as a violation of the safeguard in
that instance, however, was not any of those objects. It was
water, in conmbination with the clay bottom of this same Martinka
No. 1 mine, rock dust and nud, which did create a serious
slipping and stunbling hazard.

The holding in that case is also set out at 7 FMSHRC 513:

The all eged obstruction cited in this case, an
accurul ati on of water, was neither specifically
identified in the safeguard notice, suggested thereby,
nor in our opinion even contenplated by the inspector
when he issued his safeguard notice. The presence of
wat er in an underground coal mine is not an unusua
condition; it sonetines results fromits introduction
into the mning process, but often it is caused by
natural ground conditions. The record in this case

i ndicates that natural water seepage was comon at this
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m ne, particularly at the location involved. G ven the
frequency of wet ground conditions in the mine, and the
basic dissimlarity between such conditions and solid
obstructions such as rocks and debris, we find that
SOCCO was not given sufficient notice by the underlying
safeguard notice issued in 1978 that either wet
conditions in general or the particular conditions
cited in 1983 by the inspector in this case would
vi ol ate the underlying safeguard notice's terns.

We do not hold that a safeguard notice pertaining to
hazardous conditions caused by wetness could not be

i ssued. Conditions such as those cited by the inspector
here, if hazardous, can just as readily be elim nated
by i ssuance of safeguard notices specifically
addressi ng such conditions. By taking this approach
rat her than bootstrapping dissinmlar hazards into
previ ously issued safeguard notices, the operator's
right to notice of conditions that violate the | aw and
subject it to penalties can be protected with no undue
i nfri ngement of the Secretary's authority or |oss of

m ner safety.

Returning to the instant case, in the words of the MSHA
i nspector who issued it, he issued the notice to provide
saf eguards in February of 1982 because SOCCO had the cited
travel way obstructed with | arge stones and rock and they had a
crib block built right next to the stage | oader

In October of 1987, the same inspector testified he found a
"quagmre", six to eighteen inches in depth, consisting of water
mud, coal |unps and dust and cables running through this "nmuck"
in the cited area. He defined "nuck" to be coal dust and water
m xed to a consistency where it fornms a nud.

M. Kirchartz, a safety comrttee nenber and enpl oyee of
SOCCO at the Martinka No. 1 nmine acconpanied |Inspector Delovich
on Cctober 21, 1987 during his inspection and w tnessed the
i ssuance of the order at bar as well as the conditions in the
cited area. He testified that both sides of the panline were in a
very muddy condition and that this area of the mne was a
particularly wet one.

M. Yost, another SOCCO enpl oyee was called and he testified
that he is a shear operator on the |longwall and was know edgeabl e
about the conditions in the cited area at the tine the order was
i ssued. He described the conditions as being nmuddy and nucky on
both sides of the panline. He had previously conpl ai ned about the
mud there. He stated that to work in eighteen inches of nud all
day was a nmess and definitely no fun.
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M. Lane, a longwall foreman at Martinka No. 1, also testified
that he was fanmliar with the conditions in the area at the tinme
the violation was witten and was present when the order was
i ssued. He denies that any rock or |arge chunks of coal were
present in this area at the time. He admits the muck existed, but
denies that there were any cables laying in the nmuck on the
operator's side of the stage |oader between the face and the
conveyor notor. The order states that there was an obstruction on
the headgate operator's side for approximtely one hundred and
twenty feet along the panline and for ten feet outby the section
belt tail piece, but the cables were only involved within the ten
feet outby the section belt tail piece.

M. David Stout, a safety assistant enpl oyed by SOCCO was
also with the inspector at the time the order was i ssued and was
aware of the conditions in the cited area at the tine. He
observed a m xture of water, small |unps of coal, snall
gravel -sized rock and clay bottom material. Mst of this fine
m xture was water in his opinion. Wth regard to the cables at
i ssue herein, he testified that there were three cables coni ng
fromthe stage | oader area next to the tailpiece that were | ooped
out of the notor, and were on the floor within the ten feet outby
the section belt tail piece.

The cited condition was abated by a dozen m ners using
buckets to put the nuck onto the conveyor within the stage
| oader. Shovels were tried, but were found to be ineffective
because the consistency of the material did not allowit to stay
on the shovel s.

The saf eguard nakes no reference to nud or water or rmuck,
and the inspector sonewhat incongruously states that if it wasn't
for the nmuck that was present, he would not have witten the
al I eged viol ation under the safeguard section of the nmandatory
standards. He testified that in 1982 the travel way was
obstructed; there were obstructions on the floor and in his
words, "it wasn't meant to be specific what kind of
obstructions". Therefore, he issued the safeguard. Subsequently,
in 1987, when he found the "quagnmire", rather then issue a new
saf eguard notice to elimnate the conditions he believed to be
hazardous, he attenpted to include nmuck within the prohibitions
of the existing safeguard which referenced only |large rocks, a
crib block and a post |aying on the floor

The order at bar which he issued in this instance all eged
that the clearance was obstructed with a m xture of water, coa
and coal dust (nuck) in which there were [ocated three cables,
coal and rock. The three cables referenced in the order were part
of the longwall unit and provide power for the |ongwall. These
three cables were not on the mne floor between the panline
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and the solid coal block within the 120 feet next to the panline,
but rather were on the floor next to the solid coal block within
the 10 feet outby the section belt tailpiece. The ten feet outby
the section belt tail piece, not being next to the stage | oader or
panline is not included in the area covered by the safeguard.
That effectively elimnates the cables fromany further

consi deration.

As far as any coal and rock that existed in the "quagmre"
I find that the consensus of the evidence is that it was very
smal | lunps of coal and rock along with clay or bottom materia
whi ch formed a nmuck, sone six to eighteen inches deep. | also
find that it was solely this nuck, rather then any discrete
physi cal objects, that resulted in the issuance of the order at
bar .

Commi ssi on precedent, Southern Chio Coal Co., supra, is
clear in this case. The safeguard nmust identify with specificity
the class of obstructions prohibited. The obstruction cited by
the 1987 order in this case was essentially muck. Mick was not
mentioned in the 1982 safeguard notice that the order purportedly
relies on and no reasonabl e construction of the underlying
saf eguard notice in this case could conceivably include it.
Accordingly, the instant order nust be vacated.

ORDER

On the basis of the foregoing findings and concl usi ons,
SOCCO s contest | S GRANTED, Order No. 2895233 IS VACATED, and
MSHA's related civil penalty proposal IS REJECTED. The civi
penal ty proceedi ng | S THEREFORE DI SM SSED.

Roy J. Maurer

Adm ni strative Law Judge
e
FOOTNOTES START HERE

1. 30 CF. R 0O 75.1403 repeats section 314(b) of the Mne
Act, 30 U.S.C. O 874(b), and states:

O her safeguards adequate, in the judgenment of an
authorized representative of the Secretary [of Labor], to
m nim ze hazards with respect to transportation of nen and
mat eri al s shall be provided.



