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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

DENNI S R. HI LDERBRANDT, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. WEST 88-258-DM
V. MD 87-37
HECLA M NI NG COVPANY, Republic Unit
RESPONDENT
DECI SI ON

Appear ances: Theresa D. Thonpson, Esq., Maxey Law Ofi ces,
Spokane, Washi ngt on,
for Conpl ai nant;
Fred M G bler, Esq., Evans, Keane, Koontz, Boyd,
and Ri pl ey, Kellogg, |daho,
for Respondent.

Bef ore: Judge Cetti

This case is before ne upon the conplaint by Dennis R
Hi | der brant under section 105(c)(3) of the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. 0O 801 et seq., the "Act",
al l eging that he was constructively di scharged by Hecla M ni ng
Conpany, (Hecla) on April 17, 1987 in violation of section
105(c) (1) of the Act.(FOOTNOTE 1)
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St at enment of the Case

Conpl ai nant Dennis Hilderbrandt filed a conplaint with the
Commi ssi on under Section 105(c) of the Act on Septenber 21, 1987,
alleging in essence that he quit working in the mne on April 17,
1987 because he believed that his health and safety were
endangered by his work assignnent. Conplai nant all eges he was
constructively discharged. He conplains that his enployer the,
Hecl a M ning Conpany, treated himin a discrimnatory manner in
retaliation for his having engaged in protective activities. He
al so all eges that working conditions in the mne were so
intol erable he had no alterative but to quit. Conpl ai nant seeks
rei nstatement, back pay, attorneys fees and any other allowable
conpensation that the Commi ssion may order

The parties have filed post-hearing briefs and proposed
findings and conclusions of law. At the hearing the parties
presented oral and docunentary evi dence and seven stipul ati ons as
fol |l ows:

Sti pul ated Facts

1. The enpl oyee, Dennis R Hildebrandt, worked for Hecla
M ni ng Conpany since 1981 when Hecla acquired the mne from M.
Hi | debrandt's previous enployer. M. Hildebrandt worked in the
Republic m ne for several years until April 17, 1987. M.
Hi | debrandt worked as an underground mner with his partner
Cl arence E. Hei deman

2. On April 3, 1987, M. Hildebrandt and his partner worked
the graveyard shift and at the conclusion of the shift, he
received a disciplinary notice for insufficient work during the
shift.

3. During that shift, M. Hildebrandt and his partner
encountered difficulties including (a) necessary equi pment was
not at the work site (b) snoke and gas at the unventil ated work
site, and (c) two separate groups of nisfires (unblasted
expl osives in drilled holes).

4. M. Hildebrandt nade a witten hazardous condition
conplaint to MSHA al |l egi ng viol ati ons of nmandatory MSHA standards
during the April 3, 1987 shift.

5. A federal investigator inspected the mne, spoke with a
nunber of persons and issued two citations for violations of MSHA
mandat ory standards.

6. On April 16, 1987, M. Hil debrandt was again working the
graveyard shift with his partner. Following this shift, he was
advi sed that he was not nmking sufficient work progress at his
wor k station.
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7. Later that same day, April 17, 1987, M. Hil debrandt advised
Hecla that he was quitting work for Hecla.

Based upon the hearing evidence and the record as a whol e,
find that preponderance of the substantial, reliable and
probative evi dence establishes the foll ow ng:

Fi ndi ngs and Concl usi ons

The conpl ai nant Hi | der brandt, commenced work for Hecla
M ni ng Conpany (Hecla) at its Republic Unit m ne near Republic,
Washi ngton, in 1981 when Hecla acquired it from prior owners.
Hi | der brandt had approximately 13 1/2 years experience as a niner
at the mine. On April 17, 1987, Hilderbrandt term nated his
enpl oyment wi th Hecl a.

Hi | der brandt all eges he was di scrim nated agai nst because of
his status or perceived status by Hecla as a union operative,
because he was safety representative and because he nmade
safety-related conplaints to the conpany and to the M ne Safety
and Health Admi nistration between April 3 and April 17, 1987.

Hi | der brandt contends that because of such activity on his part
he was assigned to work in an area of the m ne which was unsafe
and in which he could not earn a production bonus. He clains that
as a result, he was conpelled to term nate his enpl oynent.

Hecl a deni es that Hilderbrandt was disciplined for engagi ng
in protected activity. It is Hecla's position that he voluntarily
quit his job. Based upon the preponderance of the evidence and
the record as a whole | find that Hil derbrant was not disciplined
for engaging in protected activity that he voluntarily quit his
job on April 17, 1987 and suffered no adverse action that was
notivated in any part by protected activity.

In 1983 Hil derbrandt was el ected safety representative for
purposes of the Mne Safety and Health Act. Hilderbrandt's claim
that he was discrinnated agai nst because of his status as safety
representative is, however, based primarily upon events occurring
between April 3 and April 17, 1987 (Tr. 165). It is
Hi I derbrandt’'s position that he made safety conplaints regarding
his work areas in the mne to MSHA and to Hecla as the safety
representative.

Conflicting evidence was presented by Hilderbrandt on the
i ssue regarding his claimof discrimnation for Union activities.
Hi | derbrandt testified at the hearing that he was not a supporter
of the union during a certification election in May 1987, but he
bel i eved that Hecla thought he was a union supporter (Tr. 169).
Hi | der brandt presented other evidence in which he stated that he
was a supporter of the union certification in the May 1987
election. In Exhibit 11, pages 10 and 11, Hilderbrandt told the
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MSHA speci al investigator investigating his discrimnation claim
that he was "one of the biggest supporters” of the union

The three individuals Hilderbrandt clains were responsible
for forcing himto term nate his enployment were M ne
Superint endent Tom Graham Supervisor Bill G eenland, and M ne
Manager Doug Wbl lant. None of these three individuals had any
i nvol venment with union certification matters (Tr. 390). M.
Greenland and M. Wl lant had only arrived at the Republic Union
approxi mately one nonth before M. Hilderbrandt ternminated his
enpl oyment (Tr. 170). M. Graham had arrived only shortly before
the union certification election in 1987 (Tr. 360). No evidence
other than Hilderbrandt's suspicion was presented to show t hat
these three individuals or anyone else from Hecla believed
Hi | der brandt was involved with union activities.

Commenci ng approxi mately the m ddle of March 1987,
Hi | der brandt and his partner, Clarence Hei deman, began work in an
area of the mne known as the GP3 drift (Tr. 456). This was an
old area of the m ne the conpany intended to use for future
m ni ng operations. In preparation for mning and devel opnent
activities, it was necessary to rehabilitate the GP3 drift (Tr.
454) .

Hi | der brandt was a contract or "gypo" miner. This
desi gnation nmeans the miner has the opportunity to earn a bonus
based on work performed over and above his hourly rate, which is
comonly known as "day's pay." The bonus is paid when mning or
devel opnent work begins. During the rehabilitation phase, the
enpl oyee is paid at his "day's pay" rate (Tr. 454).

On the graveyard shift which commenced at 11 p.m on Friday,
April 3, 1987, Hilderbrandt and his partner were required to work
in a area of the mne that was different fromthe GP3 drift in
whi ch they previously worked. Prior to going underground for the
shift, M. Greenland, as Hilderbrandt's supervisor, instructed
Hi | der brandt and his partner that their duties were to |evel off
the muck pile which resulted fromthe prior crews blasting and to
begin rock bolting the m ned out area (Tr. 255).

When Hil derbrandt and his partner arrived at the underground
work site, it becane obvious that, as a result of lack of
necessary equi pnent and snoke caused by the prior shift's
bl asting activities, they would not be able to acconplish the
work originally assigned (Tr. 258).

Upon encountering these conditions, Hilderbrandt and his
partner were instructed by their supervisor M. Greenland to
begin setting up equi pnent for the next shift, which would have
entailed placing rock bolts, mats, and wire in the area and to
transport a slusher and bucket to the area (Tr. 262). They
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failed to performthese tasks by the end of the shift. This work
had it been conpl eted, would have taken approxi mately two hours
(Tr. 269, 461-462).

Hi | der brandt conpl ai ned during the shift to G eenland about
the gassy conditions in the mne. He was not, however, required
to work in the gassy conditions (Tr. 186). The mine had a gas or
snoke problems. These conditions were the subject of frequent
conplaints by the m ners and managenment personnel. MSHA was aware
of the problem and was working with Hecla to correct the problem
(Tr. 396).

At the conclusion of the Friday, April 3 graveyard shift,
Supervi sor Greenland infornmed Hil derbrandt he i ntended to suspend
himfor two days for failing to perform adequate work during that
shift (Tr. 274). Hilderbrandt requested a conference with the
m ne superintendent, M. Graham and Graham was called to the
work site. Followi ng a conference between M. Greenland and M.
Graham Graham ordered that Hil derbrandt not be suspended but
i nstead that he be issued a Step 2 Enpl oyee | nprovenment Act
Report (EIAR) (Tr. 275-276).

The Enpl oyee | nprovenent Action Report (EIAR) Step 2 did not
result in any loss of work or pay to Hilderbrandt (Tr. 277).
Under Hecl a's progressive systemof discipline, it would have
been necessary for Hilderbrandt to receive a simlar report for
simlar conduct during the next six-nmonth period before he could
have been disciplined. If he received no simlar EIAR for three
nonths, it would be reduced to a Step 1 (oral warning), and if he
received no EIAR for six months, the EIAR Step 2 would be renoved
(Tr. 279-280). Hilderbrandt worked the graveyard shift on Apri
4, 1987, in the sane area of the mne as on April 3, 1987, but
never worked in that area of the mne again.

Commencing with his next-schedul ed shift on April 5, 1987,
Hi | derbrandt returned to work in the GP3 drift doing the
identical rehabilitation work he had been performing before Apri
3, 1987 (Tr. 369). He continued to work in this area of the m ne
(GP3 drift) until he voluntarily term nated his enploynment on
April 17, 1987 (Tr. 369-370).

During the week of April 5, 1987, Hilderbrandt made a
tel ephone call to the Mne Safety and Health Admi nistration
reporting safety conplaints with regard to conditions he
encountered on April 3, 1987 graveyard shift (Tr. 90).
Specifically, he clainmed that snmokey conditions existed in the
mne and that misfires were not refired during the shift. As a
result of the tel ephone call, MSHA investigated and issued two
citations - one for the April 3rd failure to fire the msfires
and one for the April 3rd failure to nonitor snoke in the m ne
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During the period fromApril 3 through April 17, Hilderbrandt
his partner were doing the same work as menbers of the opposite
crews on other shifts in the same area of the mne (Tr. 457-462).

On the shift which began at 11:00 p.m on April 16, 1987,
and continued over to the norning of April 17, Hilderbrandt and
his partner had conpleted the rehabilitation work in the GP3 area
and began devel opment work (Tr. 455). Commencing with that shift,
Hi | der brandt began to earn a production bonus, which is reflected
on Hilderbrandt's Exhibit 16.

M ne Superintendent G aham had expected Hil derbrandt and his
partner to be able to conplete a cycle once they conpleted their
rehabilitation efforts and began extending the drift (Tr. 376).
During the initial mning stages in the GP3 drift Hilderbrandt
and his partner were unable to conplete a full cycle (Tr.
377-378). This was primarily because of muddy conditions in the
area. M. Graham had instructed M. Geenland that if a full
cycle was not conpleted he wanted to see Hil derbrandt and his
partner to discuss the situation (Tr. 377). Accordingly, at the
end of shift on the norning of April 17, Graham G eenland, and
Wl ant met with Hilderbrandt and his partner. There was a
di scussion, the content of which is in dispute. Hilderbrandt
clainms that he stated he could not work safely and at the sane
time performthe anount of work required by M. G aham G aham
and G eenland, on the other hand, testified that Hil derbrandt
made no conplaints relating to safety. They testified that
Hi | der brandt conpl ai ned that because of the muddy conditions in
the m ne he could not conplete a cycle. | credit the testinony of
Graham and Greenland. At the end of the conversation, G eenland
asked Hilderbrandt if he could commt to a half cycle.

Hi | derbrandt replied that with another 20 - 30 feet of
rehabilitation work it m ght be possible (Tr. 121).

Hi | der brandt received no discipline for his work perfornmance
during the shift of April 16, 1987, and in fact received no
disciplinary action after the April 3, 1987 EI AR (Tr. 388-389).

After the nmeeting with Hilderbrandt on the norning of Apri
17, 1987, M ne Superintendent Grahamwent to the GP3 drift where
Hi | der brandt had been working to experience the working
conditions first hand to determ ne what anpunt of work could be
performed. He concluded that because of the nmuddy conditions in
the drift he had expected too much work from his enpl oyees (Tr.
384).

During the afternoon of April 17, 1987, Hilderbrandt and his
partner returned to the nmine (Tr. 385). When Hil derbrandt

and
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returned, M ne Superintendent Grahaminfornmed himthat he owed
hi m an apol ogy regardi ng the anmount of work which could be
conpleted (Tr. 387). Hilderbrandt denies such a conversation. He
testified that the only conversation was Hilderbrandt inform ng
Grahamthat he (Hilderbrandt) quit. O her evidence submtted by
Hi | der brandt supports the truth and accuracy of Graham s

testi mony of what was said at the neeting. In Hilderbrandt's
Exhi bit 11, page 9, Hilderbrandt inforned the MSHA investi gator

i nvestigating his discrimnation claimthat G aham stated as
follows: "You guys are right. | apologize at this time for riding
you so hard". Ed Sinner, another supervisor, overheard this
conversation (Tr. 466). Although G aham apol ogi zed, Hil derbrandt
quit without giving Gahamthe opportunity to explain what he
intended to do with respect to Hilderbrandt's work area in the
future.

Hi | derbrandt term nated his enploynent on April 17, 1987. He
took no steps to informthe Mne Safety and Health Admi nistration
of the alleged unsafe conditions in the mne, and he did not, as
safety representative, take any steps to protect opposite crews
of what he contends he felt was an unsafe condition

Since he term nated his enployment on April 17, 1987,
Hi | der brandt has not requested enploynent with Hecla. He
testified that he could not work there under the present
managenment (Tr. 143).

The M ne Safety and Health Act, 30 U S.C. 815(c), prohibits
an enployer fromdiscrimnating against a miner for engaging in
protected activity.

In a discrimnation case, the burden of proof is upon the
conpl ainant to show that (1) he engaged in protected activity and
(2) that adverse action was taken agai nst himwhich was notivated
in any part by the protected activity. The operator may rebut the
prim facie case by showing either that no protected activity
occurred or that the adverse action was in no part notivated by
protected activity. |If an operator cannot rebut the prim facie
case in this manner, it may defend affirmatively by proving that
it also was nmotivated by the mner's unprotected activity and
woul d have taken the adverse action for the unprotected activity
al one.

A constructive discharge can occur under the provisions of
section 105(c) of the Act. For a miner to sustain his claimof a
constructive di scharge, he nmust show that the operator created or
mai nt ai ned conditions so intolerable that a reasonable m ner
woul d have felt conpelled to resign. Hilderbrandt failed to do
this.
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Wth respect to the events of April 3, 1987, Hil derbrandt engaged
in protected activity in making safety conplaints. Hilderbrandt's
conpl ai nts about the snokey conditions were not unique to him
Many empl oyees conpl ai ned about snmoke in the mne, and MSHA was
aware of the condition. Hilderbrandt was not required to work in
the snmokey area of the m ne. Hecla reasonably determ ned that an
i nsufficient amount of work was perfornmed by Hil derbrandt during
his April 3rd work shift. It is concluded that the operator had
val id nondi scrim natory reasons for issuing the April 3rd
Enpl oyee | nprovement Action Report which cost Hil derbrandt
neither tine nor noney.

The conpl aints made by Hil derbrandt to the M ne Safety and
Heal t h Admi ni stration during the week of April 5, 1987,
constitute protected activity, and if Hi|lderbrandt had nade
safety conplaints to managenent on April 17, 1987, such
conplaints would al so be protected activity. However protected
activity in and of itself is not actionable. It is necessary for
the miner to show that adverse action resulted in some part from
that protected activity to establish a prim facie case.

Hi | derbrandt has failed to establish a prima facie case, since he
has not shown that any adverse action was taken agai nst hi mwhich
in any part was notivated by his protected activity.

Hi | derbrandt's claimthat because of the events of April 3
through April 17, 1987, he was forced to work in undesirable area
of the mine at which he could not earn a production bonus are not
supported by the facts. Hilderbrandt worked in the same area (GP3
drift) before April 3, 1987, as well as afterward doing
t hei dentical work for the identical pay. Mreover, his Exhibit 16
shows that he was able to earn a production bonus. No adverse
action was taken against himfor engaging in protected activity.

Even if Hilderbrandt believed conditions in the mne or the
GP3 drift, where he worked before and after April 3rd and 4th
were so intolerable that he could no | onger safely work there,
his belief was not reasonable. The objective evidence, including
the fact that he took no steps to protect mners on the opposite
shift, which he had an affirmative duty to do as safety
representative, the fact he did not report to MSHA any all eged
unsafe conditions of the GP3 drift where he worked and the fact
ot her mners worked under identical conditions, and did not fee
conpelled to resign, tend to show that Hilderbrandt did not have
a good faith reasonable belief that the work was unsafe or
unheal thful and | so find. Moreover, an enployer is only required
to provide a reasonable option. Although G aham on the afternoon
of April 17, 1987 apol ogi zed for his high work expectations,
Hi | der brandt wi t hout further discussion quit his job. He failed
to report back to work and did not ever seek enploynment with
Hecl a agai n.
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Hi | der brandt was not discrimnated against in violation of
section 105(c) of the Act. He was not subjected to a
di scrimnatory constructive discharge. The preponderance of the
evi dence does not establish that Hecla created or maintained
conditions so intolerable that a reasonable m ner would have felt
conpelled to resign. Accordingly, Hlderbrandt's claimis deni ed.

ORDER

Based on the above findings of fact and conclusions of |aw
IT 1S ORDERED that the conplaint of discrimnation filed herein
i s DI SM SSED.

August F. Cetti
Adm ni strative Law Judge
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. Section 105(c)(1) of the Act provides as foll ows:

No person shall discharge or in any manner discrim nate
agai nst or cause to be discharged or cause discrimnation agai nst
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of nminers or applicant for
enpl oynment in any coal other mine subject to this Act because
such miner representative of mners or applicant for enploynent,
has filed or nade a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an alleged danger or safety or health violation in a coa
or other mne or because such mner, representative of nmners or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such representative of mners or applicant
for enmpl oynent has instituted or caused to be instituted any
proceedi ngs under or related to this Act or has testified or is
about to testify in any such proceedi ng, or because of the
exerci se by such mner, representative of miners or applicant for
enpl oyment on behal f of himself or others of any statutory right
afforded by this Act.



