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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)

O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 89-192
PETI TI ONER A. C. No. 46-01456-03825
V. Docket No. WEVA 89-199

A. C. No. 46-01456-03824
EASTERN ASSOCI ATED COAL
CORPORATI ON, Federal No. 2 M ne
RESPONDENT

ORDER DENYI NG RESPONDENT' S MOTI ON FOR SUMVARY DECI SI ON

On January 26, 1989, a Federal M ne Safety and Health
I nspector issued Respondent two section 104(d)(2) orders in
conjunction with two section 107(a) orders (issued under sections
104 and 107 of the Federal M ne Safety and Health Act of 1977
(The Act)). On August 18, 1989, Respondent filed a Mtion for
Summary Deci si on and Menorandum i n Support thereof, and on
Septenber 5, 1989, Petitioner filed its Reply.

Respondent's Mdtion is predicated upon its assertion that as
a matter of law, only a 104(a) Citation may be issued in
conjunction with a 107(a) iminent danger order. Respondent
argues that the plain | anguage of section 107(a), supra, allows
for only the issuance of a citation under section 104(a), supra,
and that the issuance of a 104(d)(2) order is inproper
Respondent by inplication, refers to the follow ng | anguage from
section 107(a), supra: "The issuance of an order under this
subsection shall not preclude the i ssuance of a citation under
section 104 or the proposing of a penalty under section 110."
Respondent argues that, inasnmuch as section 104 distingui shes
bet ween order and citation, had Congress intended orders to be
i ncluded in section 107(a), supra, it would have so stated.

The |l egislative history of the Act does not contain any
statenment or discussion relevant as to whether the | anguage in
section 107(a), supra, was intended to preclude the issuance of a
section 104(d) order.(FOOTNOTE 1) Thus, | have no basis to concl ude,

as
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argued by Respondent, that by explicitly not precluding the

i ssuance of a citation under section 104(a), supra, Congress

i ntended thereby to preclude the issuance of a section 104(d)
order. Such a construction is not supported by the |egislative

hi story of the Act, nor does a plain reading of the | anguage of
section 107(a), supra, unequivocally dictate such a construction.

I do not find any support for Respondent's argunment that it
is "obvious" that the |anguage of section 104, supra, is intended
to be nutually exclusive of section 107(a), supra. There is no
| anguage in section 104(d)(2), supra, which nmakes reference to
section 107(a), supra. Nor is there support for Respondent's
position in any |egislative history of the Act. I do not find
merit in Respondent's argunment that inasnmuch as section
104(d) (1), citations may be issued only where there is no
i mmi nent danger, it follows that simlarly a section 104(d)(2)
order may not be issued in conjunction with a section 107(a)
order. Section 104(d) (1), supra, as pertinent, provides if an
i nspector finds a violation of a mandatory health or safety
standards and ". . . if he also finds that, while the conditions
created by such violation do not cause imm nent danger, such
violation is of such nature as could significantly and
substantially contribute to the cause of effect of a coal or
other mne safety or health hazard, and if he finds such
violation to be caused by an unwarrantable failure of such
operator to conply with such mandatory health or safety
standards, he shall include such finding in any citation given to
the operator under this Act." (Enmphasis added). | find this
| anguage insufficient to base a conclusion that Congress intended
that a section 104(d)(2) order may not be issued in conjunction
with a section 107(a) order.

A reading of the plain | anguage of section 104(d) (1) and (2)
indicates that, as as set forth in Petitioner's Menorandum

[I]f an inspector finds a violation constituting an
unwarrantabl e failure on the part of the operator
within ninety days after the issuance of a Section

104(d) (1) citation, the inspector "shall" issue an
wi t hdrawal order under Section 104(d)(1). Thereafter,
the inspector "shall" issue a Section 104(d)(2) order

for each violation found sinmlar to the violation found
in the Section 104(d) (1) order if the new violation

al so constitutes an unwarrantable failure on the part
of the operator. This "chain" continues until a

conpl ete inspection of the mne reveals no further
unwar r ant abl e vi ol ati ons.

I find, accordingly, that, as argued by Petitioner, if
Respondent's interpretation of the Act is adopted, it will result
in the frustration of the statutory schene enbodied in section
104(d) (1) and (2), supra, as an inspector would be prevented from
i ssuing orders required by section 104, supra. As correctly
argued by Petitioner in its Menorandum "If the Section 104(d) (1)
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or (2) order(s) constitutes an inm nent danger, or a portion of
an i mm nent danger, then the inspector is forced to choose which
portion of the statute he will not enforce. He can issue the
Section 107(a) order or the order(s) under Section 104(d), but
not both. An interpretation forcing such a decision, which could
result in the unjustified rel ease of an operator fromthe Section
104(d) "chain" or the unjustified failure to issue an i mr nent
danger order when such a danger exists, cannot be justified."

Thus, for all these reasons, | conclude that, as a matter of
law, it is not true that only a 104(a) citation may be issued in
conjunction with a 107(a) order. Hence, | find it has not been

established, that, as a matter of law, the section 104(d)(2)
order herein was inproperly issued, and should be anmended to a
section 104(a) citation.

ORDER

It is ORDERED that Respondent's Mdtion for Sunmary Decision
i s DENI ED.

Avram Wei sber ger
Adm ni strative Law Judge
(703) 756-6210
AAAAAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. The relevant legislative history cited by Respondent at
pages 4 - 5 of its Menorandum nerely reiterates the statutory
| anguage.



