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Bef ore: Judge Koutras
St atenent of the Case

Thi s proceedi ng concerns a discrimnation conplaint filed by
the conpl ai nant Connie Millins against the respondent pursuant to
section 105(c) of the Federal M ne Safety and Health Act of 1977.
M. Millins filed his initial conplaint with the Secretary of
Labor, M ne Safety and Health Adm nistration (MSHA), and by
letter dated October 28, 1988, he was advised by MSHA that after
review of the information gathered during its investigation of
his conmplaint, MSHA determ ned that a violation of section 105(c)
had not occurred. Subsequently, on Novenber 30, 1988, M. Millins
filed his conplaint with the Conm ssion.

The conpl ai nant contends that the respondent discrimnnated
agai nst himwhen it suspended himfromhis | aborer's job, and
subsequent |y di scharged himon May 16, 1988, out of retaliation
for his engaging in certain safety activities protected by the
Act, and the respondent denies that it discrimnated agai nst the
conpl ainant. A hearing was held in Kingsport, Tennessee, and the
parties filed posthearing argunents which | have considered in
the course of ny adjudication of this matter.
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Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977, 30 U. S.C.
0 301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 815(c)(1), (2) and

(3).
3. Commission Rules, 29 C.F.R 0O 2700.1, et seq.
| ssues
The issues presented in this case are as foll ows:

1. Whether the conplainant's suspension and subsequent
di scharge was notivated by the respondent's intent to
harass him or to retaliate against him because of his
i nsi stence that ventilation checks be made when

machi nery was nmoved fromlocation to |ocation, and
because of his reporting of an alleged safety violation
to an MSHA inspector.

2. Whether the respondent's suspension and di scharge of
the conplainant for failing to adhere to a "last chance
agreenent," in connection with the respondent's chronic
and excessive absenteeism policy, was pretextual

3. Whether the application of the respondent’s
absent eei sm policy and program was di scrim natory.

Addi tional issues raised by the parties are identified and
di sposed of in the course of this decision

Stipul ations

The parties stipulated to the admissibility of all documents
mar ked and received in evidence as Joint Exhibits 1 through 21
(Tr. 7). The parties stipulated that M. Millins was suspended,
and subsequently di scharged on or about May 15, 1988 (Tr. 48-49).
They agreed that at the time of the suspension and di scharge M.
Mul I'i ns was earning $15.56 per hour for a normal 40-hour work
week.

The respondent agreed that the Conmi ssion and the presiding
judge have jurisdiction in this matter, and that the respondent's
under ground Spl ashdam M ne, where M. Millins was enployed, is
subj ect to the Act (Tr. 52, 68).

The respondent stipulated that it does not disagree that in
March, 1988, MSHA | nspector Charlie Reese issued a citation
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related to two m ssing roof bolts which were pointed out to him
by M. Millins (Tr. 39-41).

The parties stipulated that exhibits JE-6 through JE-13,
consi sting of certain mne managenment records concerning M.
Mul | i ns' past absences, accurately reflect what is stated in
these docunents (Tr. 95).

The parties also stipulated that at the time of the hearing
in this case, there was no uni on/ managenent contract, and that a
stri ke which began on April 5, 1989, was still in effect.
Al t hough the mine was in operation, no union personnel were
working at the mne (Tr. 196-197).

Di scussi on

During opening argunents at the hearing, conplainant's
counsel asserted that M. Millins' discharge was in part, if not
primarily, due to an intent by the respondent to retaliate
agai nst himfor engaging in protected activities. Counse
asserted that M. Millins was part of a union "inside canpaign”
to require the respondent to conply with the mne ventilation
regul ati ons and that he was one of the principal individuals at
the m ne who insisted that ventilation checks be nade on al
occasi ons when mning machinery was noved fromlocation to
| ocati on. Counsel concluded that as a result of this protected
activity, M. Millins was discharged (Tr. 8-9). Counsel asserted
further that shortly before the discharge, M. Millins reported a
safety violation to an MSHA i nspector, which resulted in the
i ssuance of a citation, and that the respondent had know edge of
this report by M. Millins, and retaliated agai nst him by
di scharging him (Tr. 9).

Wth regard to the respondent's defense that it discharged
M. Millins pursuant to its chronic and excessive absenteei sm
program counsel asserted that the respondent's policy and
programis discrimnatory per se, is not in witing, and all ows
the respondent to di scharge enpl oyees for excused absenteei sm
related to injuries and accidents, and as applied to M. Millins,
the policy provides a pretextual nmeans or nmethod for respondent
to retaliate or termnate "problent enployees because of their
uni on or safety activities (Tr. 10).

Wth regard to M. Millins' prior contention that his
failure to report for work on April 14 and 21, 1988, was based on
his belief that to report for work on those days woul d have
constituted a safety threat to hinmself and his fell ow workers
because he was on nedication, counsel asserted that he would not
pursue this issue for "strategic reasons,"” and would not contend
that this "work refusal” by M. Millins was protected activity
whi ch woul d provide a claimfor relief pursuant to section 105(c) of
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the Act (Tr. 11-12). \When asked whet her he intended to wi thdraw
this issue, counsel responded as follows at (Tr. 18):

MR, TALTON: Well, | don't want to dilute ny case, and
I'"mgoing to stick with ny original position. W' re not
going to contend that the unsafe personal condition of
Connie Mullins was a -- that that was grounds for a
protected activity in this case. We're preni sing our
contention of harassnent-discrimnation upon the
grounds previously set forth, Your Honor

Respondent's counsel asserted that the action taken by the
respondent against M. Millins was proper and nondi scrim natory,
and that even assuming that M. Millins engaged in protected
activity, the respondent woul d have suspended and di scharged hi m
anyway for his nonprotected activity. Wth regard to the
wi t hdrawal of M. Millins' "work refusal" claimbased on a
medi cal condition, counsel pointed out that this was the only
i ssue raised by M. Millins when he filed his initia
di scrimnation conmplaint with MSHA on July 13, 1988 (Joint
Exhi bit-1), and since he has withdrawn it, counsel noved for a
di smissal of this case (Tr. 14).

In response to the notion to dismss, | pointed out to
respondent's counsel that in his pro se conplaint filed with the
Commission, M. Millins raised the issue relative to his safety
activities concerning ventilation checks, and his reporting of an
al l eged safety violation to an MSHA inspector, and claimed that
the actions taken by the respondent were based on these protected
activities. | also pointed out that the conplaint also raised the
i ssue of an alleged "pretextual" discharge based on a "l ast
chance agreenment” entered into by M. Millins and the respondent
with respect to his asserted absenteeism and that all of these
clains were sufficiently viable issues for at least a prina facie
case of discrimnation. Under the circunstances, the nmotion to
di sm ss was denied fromthe bench (Tr. 13-17).

Conpl ai nant's Testinmony and Evi dence

Connie D. Mullins testified that he worked for the
respondent for 13-years prior to his discharge, and served as a
m ner hel per for approximtely a year. He confirmed that he has
been a nmenber of the UMM Local 7170 since 1975, but has held no
office. He also confirned that upon the expiration of the BCOA
Labor - Managenent contract on January 31, 1988, his union |oca
requested him as well as other miners, to initiate an "inside
canpai gn" at the respondent's mne to insure that all work
performed was done to the letter of the |aw He explained that
m ners were expected to "work to the law' to insure that all mne
safety |aws were enforced
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M. Millins stated that as a result of the union "inside
canpai gn," he began to insist that air ventilation checks be nmade
during his work shift in each area where coal was cut, and that
his insistence that this be done began in February, 1988. He
believed that a ventilation air reading was required to be made
at each new cut of coal.

M. Millins stated that in April, 1988, approximately 1 to 2
weeks before his discharge, he asked his foreman Cl eebern
Newberry to take an air reading after he had finished a coal cut.
M. Newberry responded to his request and took an air reading.

M. Millins stated that another coal cut was taken and he asked
M. Newberry to take another air reading, and he agai n responded
and took the reading. M. Millins stated that he continued to
request that additional ventilation air readings be nade after
each cut of coal for the rest of the evening, and that M.
Newberry responded and nmade the checks. M. Millins stated that
he continued to request ventilation checks at |least three to five
times during each of his succeeding work shifts, and that there
were no coal cuts made when he did not insist on a ventilation
check (Tr. 20-33).

M. Millins stated that sonetine in March of 1988, he
observed that two roof bolts were mssing froma roof area and
that he reported this to his foreman Grady Colley. M. Colley
told himthat he would take care of the condition, and 2 or 3
days | ater when no corrective action was taken, M. Millins
reported the condition a second tine to M. Colley, but nothing
was done about it. M. Millins stated that he then reported the
two missing roof bolts to MSHA | nspector Charles Reese who
happened to be underground conducting an inspection, and that he
took the inspector to the area and showed hi mwhere the bolts
were missing (Tr. 33-35).

M. Millins also alluded to a "w de place" which had been
cut, but he was not certain whether a violation was issued for
this condition. He confirmed that after the missing roof bolt
citation was issued, M. Colley assigned himto abate the
condition and to set tinbers and crib bl ocks to support the roof.
M. Millins believed that the nissing roof bolts presented a
hazard and danger of draw rock falling, and that the wi de cut
al so presented this sane danger. He confirnmed that eight or nine
other men were available to abate the condition, but that M.

Col l ey assigned himto this task (Tr. 41-47).

M. Millins confirned that he did not discuss the
ventilation checks with managenment prior to his discharge, other
than to request that they be made (Tr. 48). He confirned that on
one occasi on when he requested M. Newberry to make an air
reading, M. Newberry informed himthat since the ventilation
curtain was nmoving, there was enough air. However, M. Newberry
proceeded to nake the check as he requested (Tr. 28-30).
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M. Millins stated that he has not been enpl oyed since his
di scharge on May 15, 1988, and he confirnmed that he has not
| ooked for work in any union or non-union nmines. He also
confirmed that he has | ooked for work near his place of
resi dence, Cintwood, Virginia, and has made work inquiries at a
| ocal repair shop, Exxon Service station, a farmstore, and the S
& J Tire Store. He stated that he received 6 nmonths of
unenpl oyment paynents, and that his nane is on a job roster
mai ntai ned by the State of Virginia Enmploynment Conmmi ssion (Tr.
53-55).

M. Millins stated that he was "sonewhat famliar” with the
respondent's chronic absenteei sm policy, but has never seen it in
witing, and to his know edge, the respondent has never posted it
at the nmine. He confirmed that the BCOA contract covers this
subj ect, and he believed that absences where doctor's slips are
produced by an enpl oyee are treated as excused absences. He
identified exhibits JE-15 and JE-16 as a doctor's excuse and
dental appoi ntment notice covering the 2 days he did not report
for work on April 14 and 21, 1988. He stated that he gave themto
his foreman or the m ne superintendent upon his return to work,
but he did not recall specifically who he gave themto (Tr.
56-61).

M. Millins confirmed that he filed a grievance and
arbitration action in connection with his suspension and
di scharge but did not prevail in these actions (Tr. 63).

On cross-exam nation, M. Millins confirmed that his union
began a strike at the mine on April 5, 1989, and that upon the
expiration of his unenpl oynent benefits, he received union strike
benefit payments of $200 a week, and received these benefits
before the actual start of the strike (Tr. 63-67).

M. Millins confirmed that prior to his discharge he worked
the evening shift from4:00 p.m to 12:00 p.m He also confirnmed
that M. Colley was his foreman until a week or so prior to his
di scharge, that M. Newberry was his foreman imrediately prior to
hi s di scharge, and that he had only worked for M. Newberry for
approximately a week prior to his discharge. He confirmed that he
got along well with M. Colley, and that he had shown no
aninosity towards him (Tr. 69-70).

M. Millins stated that prior to the start of the union
"inside canpaign," he did not request ventilation checks at each
coal cut interval. He confirned that on each occasi on when he
requested a ventilation check, M. Newberry agreed and nade the
check. M. Millins assunmed that in each instance, adequate air
ventilation was avail able, and he could recall no instances where
the ventilation checks made by M. Newberry indicated | ess than
adequate air ventilation in the areas which were tested. M.

Mul l'ins stated that on one occasi on where the ventilation air
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curtains "were blowing," M. Newberry was of the opinion that a
ventilation reading was not needed (Tr. 71-73).

Wth regard to the reported roof bolt condition which
resulted in a citation being issued to the respondent, M.
Mul lins stated that the bolts had been cut off or "sheared off"
after they had been installed, but he had no know edge as to how
this may have occurred (Tr. 79). M. Millins confirmed that M.
Colley informed himthat he would correct the condition, but he
could not recall precisely when he informed M. Colley of the
condition because he could not recall when he first noticed it.
M. Millins stated that after 2 or 3 days passed, the bolts were
not fixed, and he again asked M. Colley about it, and he replied
that he would take care of it. M. Millins could not recall how
soon after this he informed the i nspector of the condition, but
confirmed that a citation was issued, and the condition was
corrected and abated (Tr. 81-82).

Wth regard to his assignment by M. Colley to correct and
abate the cited roof bolt condition, M. Millins confirmed that
he was qualified to do this work in a safe manner. He al so
confirmed that the roof bolt and crib work which he performed to
abate the condition was work which he had normally performed in
the past (Tr. 82-83).

M. Millins stated that he could not state for sure that M.
Col |l ey assigned himto do the aforenentioned abatenment work to
puni sh himfor reporting the condition. M. Millins confirmed
that M. Colley never told himthat he was wong in reporting the
condition to the inspector, and that M. Colley was not angry
with him and did not act, or otherw se indicate, that he held it
agai nst himfor reporting the matter. M. Millins also confirmed
that he got along well with M. Colley and that M. Colley never
expressed any personal aninosity towards him (Tr. 84-85).

M. Millins denied that he has had a problemwith
absenteeism but admitted that he had been counsel ed by m ne
management about absenteei smon many occasions (Tr. 94). He
conceded that m ne managenent expressed their concern to him
about his absences fromwork during the past 3-years prior to his
di scharge, and that he had neetings and di scussions with his
foreman Col l ey and assistant m ne superintendent WIIliam Seik
about these absences.

M. Millins confirmed that at no time during his neetings
and di scussions with M. Seik or M. Colley concerning his work
absences was the subject of safety ever discussed. M. Millins
al so confirmed that he was aware of the fact that he would be in
"serious trouble"” if he had two consecutive AWOL absences on his
record, and that he was aware that mners have been di scharged
for such an offense (Tr. 96-97).
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M. Millins confirmed that he m ssed 2 consecutive days of work
in January, 1988, and he confirned that exhibit JE-5 reflects
that he was charged with being AWOL on January 15 and 16, 1988,
when he failed to produce "doctor slips" for these absences (Tr.
97-100) .

M. Millins confirmed that he was sunmpned to a neeting with
M. Seik and M ne Superintendent Barry Conpton on January 18,
1988, to discuss his absenteeism and that he attended the
meeting with his union commtteeman Wl liam Powers. M. Millins
estimated that the meeting lasted 1 hour, and he confirned that
he signed the docunent detailing what transpired during the
nmeeting (exhibit JE-14).

M. Millins confirmed that he di scussed no safety matters
with M. Seik or M. Conpton during their neeting. M. Millins
acknow edged that as a result of the neeting, he knew that if he
had any further work absences during the ensuing 180 days which
exceeded the mine average for absences that he would be "in
trouble.” However, he believed that these absences woul d have to
be AWOL absences rather than absences involving sick days (Tr.
101-120).

Wth regard to his absence of April 14, 1988, when he
visited a dentist, M. Millins stated that his dental visit was
at 3:30 p.m, and that he was scheduled to be at work at 4:00
p.m He confirmed that he did not call in to report that he would
be absent, and although the dentist's office opened at 9:00 a. m,
he called the dentist earlier in the day, and was told that 3:30
p.m was the only tinme available to see the dentist. M. Millins
stated that while other dentists may have been available to him
he did not call them because the dentist he went to was his
famly dentist.

Wth regard to his doctor's appointment of April 21, 1988,
M. Millins confirmed that he stayed off work on April 20, and
21, and does not recall calling in to report that he would be
absent fromwork. He confirmed that he has had sinus problens in
the past and has worked on these occasions. He al so confirned
that he never inforned M. Conpton that he was too sick to
performhis work safely, and that he did not comruni cate any
safety concerns concerning his sinus condition to his forenen.
M. Millins further confirned that he never infornmed M. Seik or
M. Conmpton that his foremen Colley and Newberry were
di scrimnating against him (Tr. 120-133).

In response to further questions, M. Millins referred to
hi s attendance records (exhibit JE-5), and he explained the days
he was absent and the codes used on these records (Tr. 138-142).
He stated that no one ever told himthat the two days coded as
"AWOL" on his records, April 14, and 21, 1988, were in fact
AWOL's, and he indicated that he was granted "sick days" for
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those absences (Tr. 143). He also stated that no one ever told
himor warned himthat these two particul ar absences were going
to be used to terminate him (Tr. 158).

Upon review of his |ast chance agreenent, (exhibit JE-14),
M. Millins stated that when he left the neeting with managenent
concerning this agreenent, he did not believe that he had nade
any promises (Tr. 160-162). However, he conceded that managenent
made it clear to himthat he nmust stay within the mine average
for non-all owed absences for the next 180 days, and that he
bel i eved non-al |l owed absences neant AWOL's or nonexcused
absences. He stated further that under the applicable 1984
| abor - managenent wage agreenment, he was not aware of any
non-al | owed absenteei smother than AWOL's (Tr. 163). M. Millins
al so stated that as of April, 1988, it was his understanding that
all that was necessary for allowed sick | eave was a doctor's
slip, and no one ever told himthat anything el se was necessary,
or that sick |eave was not included as an all owed absence
pursuant to his |ast change agreenment (Tr. 166).

M. Millins confirmed his understanding that the m ne
average of non-all owabl e absences were those days not all owed
under the wage agreenent, and that under that agreement, vacation
days, bereavenent days, and birthdays, for which he may excused
or be paid triple tine if he works, are different days off, and
that the mine average only covers days not allowed under the
agreenent (Tr. 168).

In response to further questions, M. Millins stated that he
believed that foreman Coll ey was present when he pointed out the
sheared roof bolts to the MSHA I nspector. He was not sure whet her
M. Colley was present when he met with M. Conpton and M. Seik
about his absenteeism and he confirmed that he got along with
M. Colley and that M. Colley never said anything to him about
speaking with the inspector (Tr. 172).

M. Millins stated that he believed the respondent suspended
and di scharged hi m because "it costs them so nuch time" to take
ventilation readings and "the viol ati ons cost the conpany noney"
(Tr. 172). He confirmed that he said nothing to the inspector
about ventilation readings, and that any tinme he insisted on
taking air readings, the respondent always conplied and never
refused him (Tr. 173). He confirned that in sone instances, the
air was insufficient, and curtains would have to be put up (Tr.
174). He confirned that prior to the expiration of the union
contract with the respondent, he did not nake it a practice to
i nsist on ventilation checks, but he always nmade sure there was
enough air. He confirmed that he began insisting on ventilation
checks "because our union | eaders told us to make the conpany
work to the letter of the law. So that's what | was engaged in."
He further stated that "we was hoping to get a contract without a
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strike. And we was hoping to put pressure on through that way"
(Tr. 175-176).

M. Millins confirnmed that the only time managenent ever
said anything to himabout his insistence on making air checks
was the one occasi on when foreman Newberry di sagreed with himand
told himthat since there was air nmovenment on the |line curtain,
the ventilation was sufficient. He further confirmed that M.
Newberry never conplained or resisted his requests for air
checks, and that this was never nentioned during any managenent
nmeeti ngs concerning his absences (Tr. 177).

M. Millins confirmed that the union effort to "work to the
letter of the law' was a concerted effort by all union mners at
the m ne, and he knew of no one el se who was suspended or fired
for this activity (Tr. 179). M. Millins confirmed that he was
aware of at |east two mners who asked for ventilation checks on
his worki ng section, but he could not state how often this was
done (Tr. 182). He stated that based on his observations, the
only tinme managenment made ventil ati on checks was when an
i nspector was on the section, but that he did not conplain about
this "unless it was real bad." He confirmed that he began "doing
sonet hing about it" only after January 31, 1988, because he was
instructed to do so by his union, and he admitted that he engaged
"in alittle chain pulling on managenment"” (Tr. 188).

M. Millins stated that he saw no preshift exami nation air
readi ngs, but conceded that conpany policy requires such readings
and that they "could have been made" (Tr. 192). He al so confirned
that he woul d not al ways be present in the places where these
readi ngs woul d have been made (Tr. 192). He confirnmed that when
he conpl ai ned about inadequate air, it was taken care of within a
reasonabl e tinme soon after it was discovered (Tr. 195).

Barry N. Conpton, general m ne superintendent, confirned
that he was fanmiliar with the respondent's absenteei sm policy,
and that an AWOL is not an excused absence. He al so confirnmed
that any enpl oyee nmissing two consecutive work days on AWOL is
subject to termination. He stated that an "S" code on an
enpl oyment record nmeans a suspension, and that an "X" code
signifies sick leave in cases where an enpl oyee has not brought
in a doctor's excuse verifying his absence fromwork. In sone
ci rcunst ances, even though an enployee has a doctor's excuse, he
may still be considered AWOL where the absences are chronic or
the enmpl oyee has failed to adhere to a | ast chance agreenent. He
identified enployee M ke Puckett as an individual who was
suspended with intent to discharge for being sick when no AWOL
was involved. He explained that this action was taken pursuant to
the respondent's chronic and excessive absentee policy, and that
M. Puckett had several AWOL's and absences not all owed under the
contract (Tr. 198-202).
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M. Compton also identified enpl oyee Bobby Brannan as an
i ndi vi dual who was term nated in 1986 or 1987, after being
suspended with intent to di scharge under the same policy, and he
i ndicated that M. Brannan's absences included sick days and
AWOL's over a period of time (Tr. 203). He confirmed that these
di scharges resulted froma conbi nati on of reasons, and that no
one has been discharged for sinply being sick (Tr. 204).

M. Compton conceded that but for M. Millins' absences on
April 14 and April 20, 1988, he would not have been di scharged,
and he stated that "those two days were involved in the fact that
he didn't live up to the agreenent,” i.e., the last chance
agreenent of January 18, 1988 (Tr. 204-205). M. Conpton stated
that the agreenent was discussed with M. Millins and that he
understood its conditions (Tr. 205).

M. Conmpton stated that neither he or his foreman grant
enpl oyees time off fromwork when they are sick, and that "we
just keep the records" of an enployee's contractual and
non-contractual absences under the applicable personnel codes
reflected in their records. He confirmed that he has the
authority to suspend an enployee with intent to discharge, and to
maeke a determination as to whether or not an enpl oyee's sickness
is grounds for discharge (Tr. 206). He confirned that in M.
Mul i ns' case, nmanagenent considered his absences of April 14,
and 20, to be |less than excused, and that this resulted in his
bei ng over the mi ne average pursuant to the forrmula used for
determ ni ng enpl oyee absence rates (Tr. 207).

M. Conpton expl ai ned that pursuant to the union contract,
an enployee is allowed 5 days of sick | eave or personal business,
which is coded P on his attendance records. If an enployee calls
in sick five tines, the respondent accepts this. If he does not

call in to report that he is sick, as required by the contract,
he is given an AWOL. If he continues to take sick | eave for nore
than his allotted 5 days, and it becones a habit or trend, i.e.

calling in sick on Fridays or Mndays on "long weekends," his
absences are coded X on the attendance roster and he is
counseled. If an enpl oyee who has been charged with an AWOL for
not calling in returns to work and submts a doctor's excuse for
the absence, the AWOL is changed to an X code on his records, and
he confirnmed that this is what is reflected quite often in M.

Mul l'ins' | eave records (Tr. 211-215). He confirnmed that when M.
Mul l'ins visited his dentist on April 14, he was initially marked
AWOL, but when he brought in his doctor's appointnment slip, his
record was changed from AWOL to X for that day (Tr. 215).

M. Compton stated that an enpl oyee who has three AWOLS in a
30-day period, or six AWOL's in a 180-period, is coded as an
"irregular worker." In his opinion, M. Millins' failure to cal
in before taking a sick day on April 14, was an AWOL, and that
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his record was coded X to indicate that he had not called in. He
confirmed that after an enpl oyee has used up his 5 days of
allotted sick | eave, and then m sses nore work tinme and brings in
doctor's excuses, he is not paid for these absences, and his
absence is treated as not allowed, and it is counted against his
overal | absences. The reason it is considered as not allowed is
because it is separate and apart fromthe approxi mtely 40 days
of contractual |eave days which are afforded enpl oyees (Tr. 219).

M. Compton stated that M. Millins was discharged for his
failure to adhere to the | ast chance agreenment. He expl ai ned t hat
the chronic absenteei smpolicy was only used as a standard to be
followed by M. Millins, and that he was under this policy plan
and had been counsel ed under this plan (Tr. 233). He expl ai ned
further as follows at (Tr. 234-237):

[We use the standard of the chronic and excessive plan
because he was in that plan under the counseling
sessions. He understood what the nonal | owabl e days were
under the contract, he understood what it neant to stay
within the m ne average. That's why that standard was
used.

He wasn't discharged because his failure to -- because
of the chronic and excessive plan, but because of the
fact that the standards that were set up in this | ast
chance agreenment which it spells out, the agreenent, we
gave up the right to discharge himunder Article 22(1).
He gave up the fact that -- in turn for not being

di scharged, that he would abide by this agreenment, he
woul d stay within the nonal | owabl e absent eei sm aver age
for 180 days. He knew what it meant to be in that,
because he was in the C & E policy -- chronic and
excessive policy by the fact that he had been in the
counseling. That's why | referred to the chronic and
excessive plan, only as a standard for himto go by,
and which he agreed to do.

BY MR. TALTON

Q Wy don't you excuse people fromwork who have
doctor's slips? Are you telling us you don't?

A. I n what instance?

JUDGE KOUTRAS: Why didn't you excuse M. Millins in
this case?

THE W TNESS: By the fact that he had al ready used up
his five paid days and it was a non all owabl e day that
was calculated in --
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JUDGE KOUTRAS: Why did you consider it now all owabl e?

THE W TNESS: Because he had certain anount of days
within the contract -- 40-sonme days to take for those
pur poses, and anythi ng above and beyond that --

JUDGE KOUTRAS: Is not allowed?
THE W TNESS: |s not all owed.

JUDGE KOUTRAS: Not withstandi ng whether they bring in a
doctor's excuse or not, is that right?

THE W TNESS: Yes.

JUDGE KOUTRAS: Doctor's slip or not?
THE W TNESS: But one thing --

MR. TALTON: He's answered.

THE WTNESS: | don't know how much you want me to run
on here or not, but anyhow, you know, we take into
consi deration the amobunt of days they take above and
beyond the contract, we take into consideration the

hi story, you know, and | take into consideration
Connie's history, the fact that he had been under the
-- you know, he had had absentee problems for the |ast
several years, and he had a trend of nissing on Mondays
and Fridays, and trends of |ong weekends. Those are
where those unexcused absences play a big part. | don't
know of anybody that's just mssed two days sick and
brought in a doctor's excuse that's ever bheen

di scharged * * *,

And, at (Tr. 239-240):

JUDGE KOUTRAS: My understandi ng of this agreenent,
Counsel, is, he characterizes an agreement for 180 days
fromthe date of this agreenent, you shall not have any
nonal | owabl e days of absences, and if you do, you
violated this agreenent. Is that --

THE W TNESS: Above the m ne average.

JUDGE KOUTRAS: In other words, if he had only had one
day nonal |l owable, if it didn't bring himover the
average, are you telling me you woul dn't have suspended
and fired hin®

THE W TNESS: No, sir
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JUDGE KOUTRAS: But the two days brought himup, right?

THE W TNESS: Ri ght.

JUDGE KOUTRAS: And you applied the fornula to the
standard, and you cane out with a suspension with
intent to discharge? Is that what you're telling me?

THE W TNESS: The counsel i ng sessions, this has all been
expl ained to himseveral tinmes before.

M. Conmpton expl ai ned further that m ssing work because he
was under a doctor's care are not all owabl e absences because M.
Mul I'i ns executed a | ast chance agreement, had undergone
counseling, and he was subject to discharge if he exceeded the
m ne average for absences (Tr. 243). He confirmed that the 2 days
of AWOL chargeable to M. Millins caused himto breach his
agreenent, and that pursuant to Article 22(1) of the wage
agreenent, he had the authority to suspend himwith intent to
di scharge (Tr. 251). M. Conpton stated that he could have fired
M. Millins on January 18, 1988, and woul d have had good grounds
for doing so (Tr. 252). He confirmed that the decision to
di scharge M. Millins for violating his agreement was a j oint
deci sion made with mne superintendent Bill Seik (Tr. 254). M.
Conpton stated that he also spoke with Mke Cutlip, human
servi ces departnment, and advised himthat M. Millins was under a
| ast chance agreenent, and had exceeded the nine average for
absences (Tr. 255-256).

M. Compton confirmed that while other enployees may m ss
more than their allotted days of sick |eave, and nay not be
di scharged for this, they are not under a |ast chance agreenent
as was M. Miullins (Tr. 257-258). He explained the respondent's
absenteeismpolicy as follows at (Tr. 260-262):

JUDGE KOUTRAS: Please, M. Conpton, tell ne what a
chroni c and excessive absenteei sm programis?

THE W TNESS: Okay.
JUDGE KOUTRAS: Who's the program adm ni strator?

THE WTNESS: | guess | adm nistrate the program at our
oper ations.

JUDGE KOQUTRAS: And what is it?

THE W TNESS: Okay. We orally communicated the policy to
the work force through comunication neetings, and if
an enpl oyee doesn't ever get above the m ne average
then they have no other reason to bring theminto them
and counsel them as in M. Millins' case, which he had
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been counsel ed since 1984, ever since the policy cane
into effect.

Each ti me someone gets above the mne average, and they
get chronic and excessive in the fact that -- |ike |
said, that for instance, they have a habit of just
getting sick on Monday and Friday. You know, flu when
it hits me, it don't just hit nme Monday and Friday.

JUDGE KOQUTRAS: All right.

THE W TNESS: Before | ong weekends, or they have a
hi story of continually being sick or whatever that may
be --

JUDGE KOUTRAS: Then they go into this program

THE W TNESS: They conme into this program they are
orally counsel ed. They are counseled until they get to
-- intrying to rehabilitate these people. W nmake them
aware that they have an absentee program that they are
constantly above the m ne average --

Q Is this all docunented, the warnings that are given --

A. When we orally counsel someone, generally it is put
down in witten form which I think that has been
subm tted as evidence.

M. Conpton reviewed sone of M. Millins' absences, and gave
several exanples of his discussions and counseling with him
concerning his absences (Tr. 262-263). He characterized the | ast
chance agreenment executed by M. Millins as a "warning," as wel
as an agreenent on his part, and he indicated that such
agreenents are rare, but nonethel ess enforceabl e anong the
wor kf orce (Tr. 266-267). He stated that M. Millins has been
counsel ed about his absences since 1982, and that his situation
was handled on its nerits (Tr. 271-273).

M. Conmpton confirmed that he becane aware of the union's
"inside canmpaign" in approximately the m ddl e of 1988, and
believed that it involved "slow down the work force," "slow down
producti on of the m ne, sabotage equi pnent, whatever" (Tr. 281).
M. Conmpton stated that he did not know whether ventilation
checks were made at every cut of coal because he is not
constantly in the mne. He stated that the | aw does not require
such a check at each cut, but that preshift and onshift
exam nations are made and recorded in the fire boss books as
required by the law (Tr. 282). He expl ained the m ne production
figures (Tr. 283-285).
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M. Compton confirned that his foremen are required to conduct
ventil ation checks when they have some doubt that the air in any
place is insufficient, and that if a ventilation curtain is
bl owi ng agai nst the rib "you pretty well know you got enough
ventilation"” (Tr. 293). He also indicated that air readings may
be taken before a m ner machi ne reaches a working place and that
this does not entail any "lost down tinme" (Tr. 293). He also
confirmed that he has advised his foremen that they are expected
to make ventilation checks to insure the proper volune of air in
t he working place (Tr. 297-298).

M. Conpton stated that in approximtely April or My, 1988,
foreman Cl evel and Newberry nentioned that M. Millins had
requested himto take two or three air readi ngs one evening, and
that M. Newberry confirmed that he had taken the readi ngs and
had sufficient volune of air. M. Conpton stated further that he
instructed M. Newberry to comply with M. Millins' requests to
take air readings, to insure that all ventilation curtains are
mai nt ai ned, and that the proper volune of air is maintained at
the faces. He also advised M. Newberry that he could establish
t he proper volume of air before the miner machine arrives at an
area so that it can begin cutting coal upon its arrival. M.
Conmpt on believed that this discussion with M. Newberry took
pl ace after M. Millins mssed work on April 14 and 21, and he
indicated that this is the only discussion he had with M.
Newberry concerning this matter (Tr. 300).

M. Conmpton stated that M. Millins was not discharged prior
to May 16, 1988, because it takes 2 weeks after the end of the
nonth for himto receive the conputer print-out record concerning
|l eave (Tr. 301). He believed that he received the | eave
i nformati on concerning M. Millins during the week of April 9
(Tr. 301).

M. Conmpton stated that he had no know edge of any citation
recei ved by the respondent in March or April, 1988, concerning
sheared off roof bolts on M. Millins' section, and that he had
no conversations with anyone concerning any violation reports
filed by M. Millins with any federal inspectors (Tr. 302). M.
Conmpt on stated that he was not concerned that M. Millins
i nsi stence on neking ventilation checks may have resulted in a
15-m nute production delay (Tr. 304). He reiterated that he
advised M. Newberry that he could make his ventilation checks as
the m ner machine is travelling fromone |ocation to another "so
when he cones into the place, he's automatically got his air,"
and al so to avoid unnecessary production delays (Tr. 307-309).

M. Conmpton reiterated that in January of 1988, he believed
he had a right to discharge M. Millins for two consecutive days
of AWOL, but that he gave up this right when he entered into the
| ast chance agreenent with M. Millins, and M. Millins gave up
his right to file a grievance when he signed the agreement (Tr.
315). M. Compton confirnmed that he discharged M. Millins for
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failing to live up to his agreenent, and because his past history
of absenteeismreflected that he had an absenteei sm problem (Tr.
316). He confirned that he spoke with M. Miullins with his union
representative present, and made it clear to himthat if he

vi ol ated the | ast chance agreenent he would be "in deep trouble,"”
and he believed that M. Millins understood this (Tr. 318).

Al t hough M. Millins' absenteeisminproved in February and March,
it exceeded the mne average in April, and he then suspended M.
Mullins with intent to discharge him and informed himof his
decision in his office. M. Seik and M. Millins' union
committeeman Billy Powers were present when he advised M.

Mul l'ins of his action, and neither M. Millins or M. Powers said
anyt hi ng about mne safety or safety discrimnation at that tine
(Tr. 319).

M. Conpton stated that M. Millins has never conplained to
hi m about any hazards in the mne, and never conplained that he
was being treated differently because of the exercise of any of
his safety rights. He confirned that M. Millins never said
anything to himabout requesting his foreman to make ventil ation
checks, and that he was unaware that M. Millins may have pointed
out any safety infractions to an MSHA i nspector (Tr. 332). M.
Conpt on deni ed that he suspended and di scharged M. Millins out
of retaliation for any of these activities (Tr. 334).

Wlliam R Seik, mne superintendent, confirnmed that he
"played a role" in the decision to discharge M. Millins. He
confirmed that he was aware of the fact that a citation was
issued in March or April, 1988, to the respondent because of two
sheared roof bolts in the mne, but denied that he was aware of
the fact that M. Miullins had reported this condition to a
federal inspector, or that M. Millins had been assigned to
correct the condition. M. Seik also denied that he was aware of
M. Millins' role in requesting ventilation checks every tine a
different cut of coal was nade on the section (Tr. 357-358).

M. Seik confirnmed that the only conversation he had with
foreman Brady Coll ey about the citation concerned M. Millins
| eaving his mner helper's position to show the inspector where
the roof bolts in question were |ocated. M. Seik stated that he
advised M. colley that "he was to keep Connie on his job, and
that Connie would not | eave his job w thout perm ssion" (Tr.
358). M. Seik stated that it was his understanding that M.
Mul l'ins did not request permission to go with the inspector and
sinmply "went on his owmn." Since M. Colley was the foreman in
charge, M. Millins should have asked for his pernission before
| eaving his job. M. Seik confirmed that he was aware of the fact
that a citation was issued because he reviewed a copy of it which
was |left on his desk by a conpany safety inspector. He |earned
"after the fact" that M. Millins had sone involvenment in the
i ssuance of the citation, and he knew about this at the time the
deci sion was made to di scharge himon May 16, 1988. However,
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he had no conversation at any time with M. Colley concerning M.
Mul I'i ns' requests for ventilation checks (Tr. 359-360).

M. Seik stated that the only discussion he had with M.
Conmpt on concerning M. Millins involved M. Millins' past
absenteeismrecord, and that he said nothing to M. Conpton about
the roof bolt citation. M. Seik confirmed that he had counsel ed
M. Millins many tines about his absenteeism and that his record
inthis regard was reviewed on its own nerit and it was not a
"snap decision" (Tr. 365-366).

On cross-exam nation, M. Seik stated that while he
di scussed the matter of suspension and discharge with M.
Compt on, the final decision was M. Conpton's (Tr. 366). M. Seik
stated that M. Millins could have been discharged in January,
1988, for the two consecutive AWOL's which resulted in the |ast
chance agreenment, but that M. Millins was "given a break" at
that time (Tr. 366-367).

M. Seik stated that he had no conplaint about M. Millins
telling the inspector about the roof bolts, and that this did not
bother him He acknow edged M. Millins' right to report any
safety violations, and stated that he held no grudge agai nst M.
Mul lins for reporting the condition (Tr. 368). He stated that M.
Mul I'i ns shoul d have been aware of the fact that he sinply cannot
| eave his job without advising his foreman, and that anyone may
make a safety conplaint, and that other nminers have done so and
not been fired. Mners are free to make safety conplaints to
managenment and to their safety committee (Tr. 369-370).

M. Seik confirmed that M. Millins has never nmade any
safety conplaints to him and has never advised himthat he
beli eved he was being treated differently because of the exercise
of any of his safety rights. He denied that the issuance of the
citation had anything to do with his involvenment in the discharge
of M. Millins, and he believed that the nonetary fine for the
citation was $20 (Tr. 371).

Fi ndi ngs and Concl usi ons

In order to establish a prinma facie case of discrimnation
under section 105(c) of the Mne Act, a conplaining mner bears
the burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2768 (1980), rev'd on other grounds sub nom Consolidation
Coal Conpany v. Marshall, 663 F.2d 1211 (3d Cir. 1981); Secretary
on behalf of Robinette v. United Castle Coal Conpany, 3 FMSHRC
803 (1981); Secretary on behalf of Jenkins v. Hecla-Day M nes
Corporation, 6 FMSHRC 1842 (1984); Secretary on
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behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510-2511
(Novenber 1981), rev'd on other grounds sub nom Donovan v.
Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983). The operator
may rebut the prima facie case by showing either that no
protected activity occurred or that the adverse action was in no
way notivated by protected activity. If an operator cannot rebut
the prima facie case in this manner it nay neverthel ess
affirmatively defend by proving that it was also notivated by the
m ner's unprotected activities alone. The operator bears the
burden of proof with regard to the affirnmative defense. Haro v.
Magma Copper Conpany, 4 FMSHRC 1935 (1982). The ultimate burden
of persuasion does not shift fromthe conplai nant. Robinette,
supra. See also Boich v. FMSHRC, 719 F.2d 194 (6th Cir. 1983);
and Donovan v. Stafford Constructi on Conmpany, No. 83-1566 D.C.
Cir. (April 20, 1984) (specifically-approving the Comi ssion's
Pasul a- Robi nette test). See also NLRB v. Transportation
Management Corporation, __ US. __ , 76 L.ed.2d 667 (1983),
where the Suprene Court approved the NLRB's virtually identica
anal ysis for discrimnation cases arising under the Nationa
Labor Rel ations Act.

Di rect evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge corp., 3 FMSHRC
2508, 2510-11 (November 1981), rev'd on other grounds sub nom
Donovan v. Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983);
Sanmons v. M ne Services Co., 6 FMSHRC 1391, 1398-99 (June 1984).
As the Eight Circuit anal ogously stated with regard to
di scrimnation cases arising under the National Labor Rel ations
Act in NLRB v. Melrose Processing Co., 351 F.2d 693, 698 (8th
Cir. 1965):

It would indeed be the unusual case in which the link
bet ween the discharge and the [protected] activity
coul d be supplied exclusively by direct evidence.
Intent is subjective and in nmany cases the

di scrimnation can be proven only by the use of
circunmstantial evidence. Furthernore, in analyzing the
evi dence, circunmstantial or direct, the [NLRB] is free
to draw any reasonabl e inferences.

Circunstantial indicia of discrimnatory intent by a mne
operat or against a conplaining mner include the follow ng:
knowl edge by the operator of the miner's protected activities;
hostility towards the m ner because of his protected activity;
coincidence in tine between the protected activity and the
adverse action conplained of; and disparate treatnent of the
conpl ai ning m ner by the operator

In Bradley v. Belva Coal Conpany, 4 FMSHRC 982, 993 (June
1982), the Conmission stated as fol |l ows:
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As we enphasi zed in Pasula, and recently
re- emphasi zed i n Chacon, the operator nust prove that
it would have disciplined the m ner anyway for the
unprotected activity alone. Ordinarily, an operator
can attenpt to denonstrate this by show ng, for
exanpl e, past discipline consistent with that neted to
the alleged discrimnatee, the mner's unsatisfactory
past work record, prior warnings to the mner, or
personnel rules or practices forbidding the conduct in
question. Qur function is not to pass on the w sdom or
fairness of such asserted business justifications, but
rather only to determ ne whether they are credible and,
if so, whether they would have notivated the particul ar
operator as clai ned.

As stated earlier, M. Millins has abandoned his earlier
claimthat he was di scharged because of his refusal to work
because he had a good faith belief that certain nmedication he was
taking for a sinus condition wuld have endangered hinself and
his fellow m ners. Accordingly, | have nmade no findings or
conclusions with respect to this abandoned clai mand theory of
his case, and have confined ny findings and conclusions to M.
Mul lins' claimthat his suspension and subsequent discharge were
notivated by mi ne managenent's intent to harass him or to
retaliate against him because of his insistence that certain
ventilation checks be nmade, and because of his alleged reporting
of a safety violation to an MSHA i nspector

M. Millins' Protected Activity

It is clear that M. Miullins enjoys a statutory right to
voi ce his concern about safety matters or to nake safety
conplaints to m ne managenent or a mne inspector wthout fear of
retribution or harassnent by managenent. Managenent i s prohibited
frominterfering with such activities and may not harass,
intim date, or otherwi se inpede a mner's participation in these
kinds of activities. Secretary of Labor ex rel. Pasula v.
Consol i dati on Coal Co., 2 FMSHRC 2786 (October 1980), rev'd on
ot her grounds sub nom Consolidation Coal Co. v. Marshall, 663
F.2d 1211 (3d Cir. 1981), and Secretary of Labor ex rel
Robi nette v. United Castle Coal Co., 3 FMSHRC 803 (April 1981).
Baker v. Interior Board of Mne Operations Appeals, 595 F.2d 746
(D.C. Cir. 1978); Chacon, supra.

Wth regard to the ventilation air checks, M. Millins
confirmed that prior to the union "work to the letter" canpaign
he had not requested or insisted that checks be made each tinme a
cut of coal was nmade. He testified that he began insisting on
ventilation air readings in February, 1988, after being
instructed to do so by his local union, and he admtted that this
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was done to put pressure on the respondent in connection with
| abor and management's contract negotiations.

M. Millins confirnmed that on each occasi on when he
requested that ventilation checks be nade, his foreman responded
and nmade the checks. On one occasion when the forenman disagreed
that a ventilation check was necessary, he nonethel ess conplied
with M. Millins' request and took an air reading. M. Millins
confirmed that with the exception of this disagreenment on the
need for a check, his foreman never conplained or resisted his
requests for air readings. M. Millins also confirmed that he got
along well with foreman Colley and that his foreman had no
aninmosity towards him M. Millins conceded that on each occasion
when he requested a ventilation check, nmine managenment al ways
conplied with his requests and never refused him

M. Millins testified that in each instance when he
requested a ventilation air reading, he assuned that adequate air
was avail able, and he could recall no instance where the air
readi ng taken by his foreman indicated | ess than adequate air in
the areas tested. M. Millins confirmed that conmpany policy
required preshift air readings, that he was not always present at
the place where air readings were made, and that when he
conpl ai ned about inadequate air ventilation, it was always taken
care of by managenment within a reasonable tine.

M. Millins confirmed that he was not the only m ner who
i nsi sted that managenment operate the mine "to the letter of the
| aw' as part of the union canpaign. He also conceded that no one
from managenent said anything to hi mabout this canpaign, no one
was mad at him and that no other m ner was suspended or
di scharged during this tine.

Wth regard to his conplaint to the MSHA i nspector about two
m ssing roof bolts, M. Millins confirned that foreman Col |l ey was
not angry with himfor inform ng the inspector about the
condition, and said nothing, or did anything, that would | ead him
to believe that M. Colley held it against himfor reporting the
matter to the inspector. M. Millins also confirmed that the
subj ect of safety was never discussed during his nmeetings with
M. Colley, M. Seik, and M. Conpton concerning his absenteeism
and he confirmed that he got along well with M. Colley. Although
M. Colley assigned M. Millins to abate the cited roof bolt
violation, M. Millins could not state for certain that M.
Col l ey assigned himthis task in order to punish himfor
reporting the condition. M. Miullins inplied that this was the
case when he testified that other miners were available to abate
the condition, but M. Colley selected himfor this job. M.
Mul I'i ns conceded that he was qualified to do the abatement work
in connection with the roof bolt condition in a safe manner, that
he did so, and that abatement work of this kind was work which he
had normal |y done in the past.
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M ne Superintendent Seik testified that he was aware of the fact
that a violation was issued in March or April, 1988, because of
two sheared off roof bolts, but he denied that he was aware of
the fact that M. Millins had reported the condition to the
i nspector, at the tinme the violation was issued, or that M.
Mul l'i ns had been assigned to abate the condition. M. Seik
conceded that he | earned about M. Millins' "involvement in the
i ssuance of the citation" after the violation was issued, and
that he was aware of this when he and M. Conpton made the
decision to discharge M. Millins on May 16, 1988. M. Seik al so
deni ed that had ever discussed M. Millins' ventilation check
requests with M. Colley, or that he discussed the roof bolt
citation with M. Conpton.

M. Sei k acknow edged M. Millins' right to nake safety
conplaints, and he confirnmed that other mners have done so and
have not been discharged. M. Seik al so acknow edged t hat when he
|l earned that M. Mullins had left his job without the foreman's
perm ssion to show the inspector the roof bolt condition, he
i nformed foreman Colley that M. Millins should not sinmply |eave
his job without telling him M. Seik stated that the fact that
M. Millins informed the inspector about the condition did not
bother him and that he held no grudge against M. Millins for
doing so. M. Seik also stated that M. Millins had never nmade
any safety conplaints to him and never advised himthat he
beli eved he was being treated differently from other m ners
because of the exercise of his safety rights.

General M ne Superintendent Conpton testified that he was
aware of the union's "inside canpaign,” and he confirnmed that
when foreman Newberry infornmed himin April or May, 1988, that
M. Millins requested himto nmake ventilation checks two or three
times one evening, he instructed M. Newberry to conply and to
i nsure that adequate ventilation was established. M. Conpton
deni ed any know edge of the citation concerning the roof bolts,
and he confirmed that he had no di scussion with anyone concerning
M. Millins' reporting of any safety violations to the inspector.
M. Conmpton confirnmed that M. Millins never said anything to him
about requesting his foreman to make ventilation checks, that he
was unaware that M. Millins may have pointed out any safety
infractions to the inspector, and he denied that he suspended or
di scharged M. Mullins out of retaliation for these activities.

After careful consideration of all of the testinony and
evi dence adduced in this case, | find no probative or credible
evi dence of any harassnment, intimdation, or retaliation by mne
management as a result of M. Millins' insistence on the making
of ventilation checks or his conplaint to the inspector. | reject
M. Millins' suggestion that he was assigned to abate the roof
bolt condition out of retribution for his naking the conplaint,
and | find no credible basis for concluding that his
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foreman assigned himthis task to punish himfor making the
conplaint. M. Millins conceded that he was qualified and able to
do this job safely, that such abatenment work was sonething that
he woul d normally do as part of his job, that he gotten al ong
well with his foreman, and that his foreman who assi gned himthe
task di splayed no displeasure or aninosity towards hi mwhen he
assigned himthe abatenent work.

The record establishes that mine nanagenent responded in a
positive way to M. Millins' requests for ventilation checks, and
M. Millins conceded that managenent always conmplied with his
requests, including the one tine that he and his foreman
di sagreed as to the need for a check. |I take note of the fact
t hat al though other miners were involved in the "work to the |aw'
canpai gn, they were not disciplined or otherwise interfered with
in any way because of these activities.

The record establishes that M. Millins' ventilation
concerns were never discussed or nentioned during the neetings
between M. Millins and mi ne nmanagement, concerning his
attendance record, and there is no evidence that M. Millins ever
made any safety conmplaints to M. Seik or to M. Conpton, the two
i ndi vi dual s who nade the decision to suspend and di scharge him
There is also no evidence that M. Millins ever inforned M. Seik
or M. Conpton that he believed he was bei ng put upon because of
his insistence in making daily ventilation checks, and M.
Mul I'i ns hinmsel f conceded that m ne managenent responded pronptly
to his requests, and that his foremen displayed no aninosity
towards him He also conceded that his foreman did not appear
angry with himfor conplaining to the inspector about the roof
bolt condition, and | find no evidence of any harassnent or
di sparate treatment of M. Millins by his forenmen because of his
conplaint to the inspector or his insistence that ventilation
checks be made.

The record reflects that M. Millins was suspended and
di scharged on May 16, 1988. M. Millins suggested that his
requests to foreman Newberry to take air readings 1 or 2 weeks in
April before his discharge, pronpted his suspension and
di scharge. However, M. Millins' confirmed his insistence on
maki ng ventilation checks began as early as February, 1988, yet
no action was ever taken against him and there is no evidence
that M. Newberry was in any way connected with the decision to
di scharge him

The record also reflects that M. Millins' conmplaint to the
i nspector concerning the roof bolt condition was made sonetinme in
March, 1988, 2 nonths before his discharge. M. Millins confirned
that foreman Coll ey displayed no aninosity towards himfor
calling the condition to the attention of the inspector, that he
got along well with M. Colley, and that M. Colley never
harassed himor treated himbadly. There is al so no evidence
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that M. Colley had nothing to do with the decision to discharge
M. Millins.

The evidence establishes that at the time the decision was
made to suspend and discharge M. Miullins, M. Seik was aware of
the fact that M. Millins spoke with the inspector about the roof
bolt violation, and that M. Conpton was aware of the fact that
M. Millins had requested daily ventilation checks. However, M.
Sei k deni ed that he ever discussed the roof bolt violation with
M. Compton, and M. Conpton denied any know edge of the
violation or M. Millins' conversation with the inspector. The
record reflects that M. Millins never conplained to M. Seik or
M. Conpton about safety matters, and there is no evidence that

M. Seik or M. Conpton harbored any ill will towards M. Millins
because of his safety concerns. Based on the evidence adduced in
this case, | conclude and find that any concerns that M. Seik

and M. Conmpton may have had with regard to M. Millins focused
on his work attendance and not on his safety related activities.

Al t hough M. Seik's and M. Compton's awareness of M.
Mul I'ins insistence on nmeking ventilation checks, and his contact
with the MSHA i nspector who issued the roof bolt violation raises
an inference that their decision to suspend and di scharge M.
Mul lins may have been tainted or influenced by M. Millins
safety related activities, having viewed M. Conpton and M. Seik
during the course of their testinony, | find themto be credible
wi tnesses, and | believe their denials that the decision to
suspend and di scharge M. Millins had anything to do with his
safety related activities, or that this decision on their part
was notivated or made to retaliate against M. Millins for
insisting on ventilation checks or bringing the roof bolt
condition to the attention of the inspector. In short, | conclude
and find that any inference of discrimnatory intent by the
respondent in connection with M. Millins' suspension and
di scharge has been rebutted by the respondent's credi ble evidence
which | believe establishes that M. Millins was suspended and
di scharged because of his poor work attendance record and
absent eei sm

The Respondent's Modtivation for the Suspension and Di scharge of
M. Millins.

In his posthearing brief, M. Millins' counsel asserts that
M. Millins' report of a safety violation to a Federal m ne
i nspector is protected activity under the Act. Counsel also
asserts that M. Millins' insistence that ventilation checks be
made every tine the continuous m ner was noved was reasonably
calculated to apprise himof information essential to a
determ nation as to whether or not the respondent was in
conpliance with the federal |aws mandati ng adequate ventil ation
and was part and parcel of his right to a safe work environnent
and of
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his right to notify a federal inspector of an unsafe condition
shoul d the ventilation be deficient.

The focus of counsel's argunent is in on the "last chance
agreenment"” executed by M. Millins. Counsel disagrees with the
respondent's contention that the agreenent gave the respondent
the right to terminate M. Millins, and that he woul d have been
term nated even had he not engaged in the activities of reporting
an unsafe condition to a federal inspector and insisting upon
repetitive ventilation readings on every occasion that the niner
was noved

In support of his argument concerning the agreement in
question, counsel takes the position that the docunent identified
as the agreenment contained no agreement by M. Millins to do
anything, and in the absence of some express prom se by M.
Mullins to do or not do a certain act, there was no contract.
Counsel notes that the agreenent did not state that M. Millins
woul d be terminated if his absenteeismrate exceeded the mne
average, but simply stated that " further disciplinary
action up to and including discharge will be taken." Counse
concludes that this left it up to the respondent to deci de what
action was appropriate given the nature of the absence and the
surroundi ng circunstances.

Counsel asserts that the unfair and harsh nature of the
respondent's absenteeismpolicy is apparent in this case, and the
fact that it is not a witten policy indicates that it is
particularly susceptible to arbitrary application. Counsel argues
that it is not probable that the respondent’'s decision to
di scharge M. Millins, the npost severe action avail able, was not
notivated to any significant extent by his protected safety
activities. Counsel submits that this case is not one of
happenst ance or coincidence, and that it is a case of "eneny
action" by an enpl oyer who determned that M. Millins' exercise
of protected activities was an annoyance and a nui sance. Counse
concludes that the facts in this case supports the contention
that M. Millins was di scharged because of the fact that "he was
at war" with the respondent over safety issues, and to assune
ot herwi se i s unreasonabl e.

| believe that the thrust of M. Millins' conplaint lies in
his dispute with the respondent's | eave and absenteei sm policy,
the legality of the last chance agreenent, and M. Millins'
belief that the agreenent and absenteeismpolicy is patently
unfair and arbitrary, and has been used by the respondent as a
pretext to support his suspension and discharge for engaging in
protected activity. The record establishes that M. Millins filed
a grievance on these issues and proceeded to arbitration. In a
written decision issued on October 12, 1988, the arbitrator
denied his clainms and rul ed against him (Joint Exhibit 20). As a
result of this unfavorable decision, M. Millins, by and through
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his UMM union, filed an unfair |abor practice charge against the
respondent with the NLRB, and it was |ikew se denied after the
NLRB declined to issue a complaint (Joint Exhibit 21).

Al t hough I am not bound by decisions of arbitrators, | my
nonet hel ess give deference to an arbitrator's "specialized
conpetence" in interpreting any applicabl e | abor-nmanagenent
agreenents. Chadrick Casebolt v. Falcon Coal Conpany, Inc., 6
FMSHRC 485, 495 (February 1984); David Hollis v. Consolidation
Coal Conpany, 6 FMSHRC 21, 26-27 (January 1984); Secretary on
behal f of Pasula v. Consolidation Coal Co., 2 FMSHRC 2786
(Cctober 1980), rev'd on other grounds sub nom Consolidation
Coal Co. v. Marshall, 663 F.2d 1211 (3d Cir. 1981).

| take note of the fact that the union's position before the
arbitrator with respect to the |last chance agreenent was that
"The conpany is discrimnating against the Grievant for his union
activities at the mne. The Gievant is being prosecuted to the
fullest for no other reason." (Pg. 6, arbitrator's decision). The
arbitrator found that the |ast chance agreenent was valid and
reasonable on its face, that the respondent treated M. Millins
fairly and properly, that there was no disparate treatnent of M.
Mul I'ins, and he rejected the claimthat the respondent’'s action
was tainted by unlawful aninus. The arbitrator concluded that
there was no reasonable basis for himto conclude that the
notivation of the respondent in discharging M. Millins was
somet hing other than the proven fact that he violated the terns
of his agreenent with respect to absenteei sm

| also take note of the fact that at the time M. Millins
initiated his grievance on May 24, 1988, his sole contention was
that he was unjustly discharged by the conpany's absentee policy
(Joint Exhibit 18). The Union's position before the arbitrator
does not include a claimthat M. Millins' safety activities
prompted his di scharge, and although the arbitrator's decision
makes reference to testinmony by M. Millins during the
arbitration hearing that he had arguments with his foreman Coll ey
over safety issues in connection with adequate air at the face,
the arbitrator concluded that the evidence "did not establish a
causal relationship between the safety issues raised by the
Grievant and his supervisor and action taken by the General M ne
Superintendent for his failure to come to work often enough," and
that the superintendent "acted to enforce an attendance
settl ement agreenent which was fairly arrived at and whi ch was
not anbi guous" (Pgs. 13, 14, arbitrator's decision).

| also take note of the NLRB's decision not to initiate an
unfair | abor practice case against the respondent, and the NLRB' s
conclusion that its investigation failed to establish that the
respondent was unlawfully motivated in discharging M. Millins,
and that the evidence adduced by the NLRB established that
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M. Millins discharge "was with cause, i.e., poor attendance"
(See NLRB |etter of November 25, 1988, Joint Exhibit 21).

The respondent's absentee policy, including the use of |ast
chance agreenents, has been previously litigated before the
Commi ssion in a discrimnation proceeding heard and deci ded by
Judge Wei sberger on February 1, 1989. In Lindia Sue Frye v.
Pittston Coal Group/Clinchfield Coal Conpany, 11 FMSHRC 187
(February 1989), the conplaining mner asserted that she was
di scharged for making safety conplaints and for refusing to work
under conditions which she believed were unsafe. Judge
Wei sberger’'s decision reflects that the m ner was counseled with
respect to her absentee rate, and that a proposal was made by the
respondent in that case to suspend and di scharge her due to
excessi ve absenteeism However, she avoided this action by
executing a | ast chance agreenent that she would not exceed the
m ne absentee rate in any nmonth in the next 12 nonths. \Wen she
failed to keep her agreement and exceeded the absentee rate sone
2 nmonths after the agreenent was made, she was suspended and
di scharged. Judge Wi sberger disn ssed her conplaint after
concluding and finding that the sole reason for the di scharge was
excessi ve absenteeism that the discharge was not notivated in
any part by any protected activities, and that the action taken
by the respondent was clearly a prerogative of managenent.

The evidence in the instant case establishes that M.
Mul I'i ns has undergone counsel i ng concerning his absenteei sm
periodically since 1982 (Joint Exhibits 6 through 15). Although
he stated that he was "somewhat fanmiliar" with the respondent's
absenteeismpolicy, and that it is not reduced to witing or
posted on the mne bulletin board, | am not convinced that he was
i gnorant of the policy or did not understand it. M. Millins
adm tted that he had been counsel ed by m ne nmanagenment on many
occasi ons concerning his absenteeism that nmanagenent had
expressed their concern to himin this regard during the past
3-year prior to his discharge, and that he had neetings with his
foreman and mi ne management concerning his work attendance
record.

M. Conpton testified that he could have fired M. Millins
in January, 1988, for two consecutive days of AWOL, but did not
do so because the respondent and M. Millins executed the | ast
chance agreenment. At the tinme the agreenent was executed on
January 18, 1988, M. Millins admitted that he knew he was in
serious trouble, and that nminers have been di scharged for two
consecutive days of AWOL. |Immedi ately prior to the AWOL days of
January 15 and 16, 1988, he was talked to by foreman Coll ey and
superintendent Seik about m ssing work (Joint Exhibit 13). After
returning to work on January 18, 1988, M. Millins was sumoned
to M. Conpton's office for a meeting with M. Conpton and M.
Sei k, and he appeared with his union representative to discuss
hi s absent eei sm
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M. Millins admitted that he was under the inpression at the
meeting with M. Seik and M. Conpton that the respondent was
ready to take sonme disciplinary action against him and that he
was aware of the fact that the respondent could have fired him
for being AWOL but was going to give hima |ast chance (Tr.
103-104). A nenorandum of that neeting, which is signed by M.
Mul I'ins, reflects that he was informed that he woul d not be
suspended or discharged for his AWOL's, but that due to his
excessi ve absenteeism he was further infornmed that he nust stay
within the m ne average of unall owed absences, and that if he did
not, he would be subject to further disciplinary action
i ncluding a discharge (Joint Exhibit 14).

Al t hough M. Miullins claimed that he did not believe that he
had made any prom ses concerning his absenteei smto managenent
when he left the neeting with M. Seik and M. Conpton, he
adm tted that "he got the nessage," and understood that if he
m ssed anynore days fromwork within the ensuing 180 days, he
woul d be discharged (Tr. 108). M. Millins' claimthat he
under st ood "non-al |l owed absences” to mean only AWOL's or
nonexcused absences, and that the m ne average absenteei sm
formul a used by the respondent only pertained to absences not
al | oned under the | abor/managenent contract, is rejected. | find
no credi bl e evidence to suggest or support any concl usion that
M. Millins was confused or unsure about the respondent's nethod
for calculating a nmne absentee average for purposes of its
counsel i ng program The docunentary evi dence detailing M.
Mul I'i ns' past counseling sessions concerning his absences from
work all make reference to this policy, including references to
absent ee averages, and assurances by M. Millins that "he would
get his rate down," that "he understood the absentee plan
and would try to inprove,"” and "do better in the future" (Joint
Exhibits 9, 11, 12, 13).

Superint endent Conpton testified that under the respondent's
chroni c and absentee policy, absences due to illness docunented
by a doctor's excuse may still be considered AWOL absences in the
case of enpl oyees who have chronic absentee records or who have
failed to adhere to | ast chance agreenents. He cited at |east two
enpl oyees who were suspended with intent to discharge for
vi ol ations of the respondent's policy under circunstances sinmlar
to M. Millins' case, and confirned that no one has ever been
di scharged sinply because of being sick, but because of a
conmbi nati on of absences. M. Conpton stated that the | ast chance
agreenent was discussed with M. Millins and that he understood
its conditions.

M. Conpton conceded that but for M. Millins' absences on
April 14 and 20, 1988, which placed himover the m ne average, he
woul d not have been discharged. After careful review of M.
Conpton's expl anati on of the respondent's absentee policy,
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i ncludi ng the method used for cal culating an enpl oyee's average

rate of absences, | find it to be plausible and reasonabl e and
cannot conclude that it was applied arbitrarily in M. Millins
case. | further conclude and find that M. Millins understood the

respondent's policy and ground rul es concerning absenteei sm and
his assertions to the contrary are rejected.

On the basis of the record in this case, | conclude and find
that M. Millins had been subjected to repeated counselling
concerning his absences, that the respondent had shown | eni ency
towards hi m by not discharging himearlier, and that he entered
into the | ast chance agreenment knowi ng the risks and inplications
if he failed to adhere to the agreenment. His failure to do so
resulted in his suspension and discharge, and |I conclude that the
respondent's action in this regard constituted a reasonabl e
exercise of its managerial authority over its workforce.
further conclude and find that the reason for M. Millins'

di scharge was his failure to live up to his |last chance agreenent
with the respondent, and that the respondent's notivation in

di scharging himhad nothing to do with his insistence on nmaking
ventilation checks or inform ng the inspector about a roof-bolt
condition. As stated by the Commi ssion in Bradley v. Belva Coa
Conpany, 4 FMSHRC 982 (June 1982), citing its Pasula and Chacon
deci sions, supra, "* * * Qur function is not to pass on the

wi sdom or fairness of such asserted business justifications, but
rather only to determ ne whether they are credible and, if so,
whet her they woul d have notivated the particul ar operator as
claimed." On the facts presented in M. Millins' case, | conclude
and find that the respondent's stated reason for discharging M.
Mullins is both credi ble and reasonable in the circunstances

pr esent ed.

ORDER

In view of the foregoing findings and concl usi ons, and on
the basis of a preponderance of all of the credible testinony and
evi dence adduced in this case, | conclude and find that M.

Mul lins has failed to establish that the respondent has

di scrim nated agai nst himor has otherw se harassed him or
retal i ated agai nst him because of the exercise of any protected
rights on his part. Accordingly, his conplaint IS DI SM SSED, and
his clainms for relief ARE DEN ED

Ceorge A. Koutras
Adm ni strative Law Judge



