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Paul D. Inglesby, Esq., Ofice of the Solicitor,
U.S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for Respondent/Petitioner.

Bef ore: Judge Maurer
STATEMENT OF THE CASE

Cont estant, Rochester & Pittsburgh Coal Company (R&P), has
filed notices of contest challenging the issuance of O der No.
2888902 (Docket No. PENN 88-284-R) and Order No. 2888903 (Docket
No. PENN 88-285-R) at its Greenwich No. 2 Mne. The Secretary of
Labor (Secretary) has filed a petition seeking civil penalties in
the total ampunt of $2,200 for the violations charged in the
above two contested orders.

Pursuant to notice, these cases were heard in Pittsburgh,
Pennsyl vania on April 27, 1989. John L. Daisley testified for
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the Secretary. He was the only witness. After the Secretary
rested, R&P nmoved that the two orders at bar be nodified to
citations issued under O 104(a) of the Act and affirnmed as such
and that an appropriate civil penalty be assessed. | granted that
nmotion on the record at the hearing. Pursuant to the Rul es of
Practice before this Conm ssion, this witten decision confirns
the partial bench decision | rendered at the hearing as well as
di sposes of the remaining issues in the cases.

| ssues

The issues presented in these proceedings are (1) whether
the conditions or practices cited by the inspector constitute
viol ations of the cited mandatory safety standards, (2) the
appropriate civil penalties to be assessed for the violations,
taking into account the statutory civil penalty criteria found in
section 110(i) of the Act; and (3) whether the violations were
"significant and substantial." Additional issues include the
i nspector's "unwarrantable failure"” findings with respect to the
two contested section 104(d)(2) orders.

Sti pul ati ons

The parties have agreed to the foll owi ng stipulations, which
| accepted (Tr. 4-6):

1. Geenwich Collieries is owned by Pennsylvania M nes
Cor poration and managed by Respondent Rochester and
Pittsburgh Coal Conpany.

2. Geenwich Collieries is subject to the jurisdiction
of the Federal Mne Safety and Health Act of 1977.

3. The Administrative Law Judge has jurisdiction over
t hese proceedi ngs.

4. The subject Orders were properly served by a duly
aut hori zed representative of the Secretary of Labor
upon an agent of the respondent at the dates, tinmes and
pl aces stated therein, and may be admitted into

evi dence for the purpose of establishing their

i ssuance, and not for the truthful ness or rel evancy of
any statenents asserted therein

5. The respondent denonstrated good faith in the
abat ement of the orders.
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6. The assessment of a civil penalty in this
proceeding will not affect respondent's ability to
continue in business.

7. The appropriateness of the penalty, if any, to the
size of the coal operator's business should be based on
the fact that:

a. The respondent conpany's annual production
tonnage is 10, 554, 743;

b. And that the Greenwich Collieries No. 2 Mne's
annual production tonnage is 1, 195,419.

8. Greenwich No. 2 Mne was assessed 879 violations
over 1,224 inspection days during the 24 nonths
precedi ng the issuance of the subject order

9. The parties stipulate to the authenticity of their
exhibits, but not to their relevance, nor to the truth
of the matters asserted therein

10. The respondent admits to at |east a recording
violation of 30 CF.R 0O 75.305 in each of the cited
i nstances.

Di scussi on

R&P stipulated to the fact of violation concerning both of
the orders at bar, at least insofar as a recording violation is
concerned. Quite candidly, the conpany is also of the opinion
that the exam nations cited in these two orders were not in fact
done. However, they were not willing to stipulate to that as a
fact because they were unable to determ ne whether the
exami nati ons were or were not done.

Section 104(d)(2) Order No. 2888902 was issued to the
operator on July 14, 1988, cites a violation of 30 CF.R 0O
75. 305 and the condition or practice states as fol |l ows:

The requi red weekly exam nation for hazardous
conditions for P9 intake, P-9 right and left returns

i ncl udi ng bl eeder roons, and the alternate escapeway
fromP-9 to P-20 for July 6, 1988, was recorded as
bei ng made by Joseph D. Mantini, mne exam ner

However, an inspection of this area on 7-13-88 did not
reveal any evidence, dates, tinmes, and initials of the
physi cal presence of the exam ner in these areas. The
| ast date of exam nation was 6-29-88-JM The person
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maki ng such exam nations and tests shall place his
initials and the date and tine at the place exam ned.

Section 104(d)(2) order No. 2888903 was |ikew se issued on
July 14, 1988, cites a violation of 30 CF. R 0O 75.305 and
all eges as foll ows:

The required weekly exam nation for hazardous
conditions for main S return fromregulator to 23 La
Bour punp, alternate escapeway from 23 La Bour punp to
T4, BE points in T2 and T-4 intake and return entries
for July 7,1988, was recorded as bei ng made by Joseph
D. Mantini, mne exam ner. However, an inspection of
this area on 7-14-88 did not reveal any evidence of
dates, tines, and initials of the physical presence of
the exam ner in these areas. The | ast date of

exam nation of these areas was 6-30-88 J.M The person
maki ng such exami nations and tests shall place his
initials and the date and tinme at the places exani ned.

Inspector Daisley testified that at the tine he made his
i nspections of the above two cited areas, he could not find any
tinmes, dates or initials as evidence that the weekly exam nation
for hazardous conditions was conducted for the week stated in the
orders. This establishes in ny mnd a rebuttable presunption that
the required inspections were not in fact done. This presunption
is not rebutted in the record and therefore | am satisfied that
the inspections were not acconplished and the Secretary has
established the cited violations in both instances under
consi deration herein.

Furthernmore, the failure to exanmine the cited areas for
al nrost two weeks when sone of these areas were designated as
al ternate excapeways and could very well have been bl ocked by
roof falls or accunulations of water is a very serious situation
Al so, there could have been a dangerous undetected accumul ation
of nmethane which is a potential hazard for a nine fire or
expl osion. The inspector was of the opinion that this practice he
cited with regard to the failure to exam ne significantly and
substantially conprom sed the health and safety of the mners.
concur and find both of these proven violations to be significant
and substantial violations of the cited mandatory standard and
serious. See Secretary v. Mathies Coal Co., 6 FVMSHRC 1 (1984).

| disagree with the Secretary, however, on the issue of
unwarrantability. M. Mantini, a rank-and-file nminer was assigned
the responsibility to exami ne the cited portions of the nm ne and
as | found above, he did not performthe exam nations. However
M. Mantini did certify that he had performed the
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exam nations in the mne exam ner's book and as the inspector
testified, as far as the operator is concerned that entry would
i ndicate that Mantini had actually perfornmed the exam nations.
The mi ne exam ner's book was falsified, apparently by M.

Manti ni, and unbeknownst to the operator.

I nspector Daisley very candidly admitted that in his opinion
managenent was not aware of the violation and that they were, in
effect, entitled to rely on the mne exam ner's book. As far as
managenment was concerned, the required exan nati ons were done.
The inspector also testified that in his opinion, excluding the
i ntentional msconduct of M. Mntini, no other enployee of R&P
was in any manner negligent concerning this violation

In several decisions concerning the interpretation and
application of the term"unwarrantable failure," the Conm ssion
has further refined and explained this term and concl uded that
it means "aggravated conduct, constituting nore than ordinary
negl i gence, by a mine operator in relation to a violation of the
Act." Emery M ning Corporation, 9 FMSHRC 1997 (Decenber 1987);
Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007 (December 1987);
Secretary of Labor v. Rushton M ning Conpany, 10 FMSHRC 249
(March 1988).

The Secretary urges that the m sconduct of Mantini be
imputed to the nmine operator in this instance because even though
Mantini is a rank-and-file mner, he was given m ne exam ner
status by the operator, at least for the Iinmted period of tine
covering "mners vacation," and essentially becanme the operator
while performng the certified mne inspections.

In this case, Mantini's nmisconduct was willful and
intentional. He did not performthe required exam nations, he
knew he did not, and yet he certified in the operator's officia
records that he had performed them | have a lot of trouble with
the idea that a rank-and-file enployee's intentional m sconduct
is imputable to managenment as their own "aggravated conduct" when
there is absolutely no evidence in the record that any member of
m ne managenment actually knew or even should have known that the
exam nati ons were not done. The inspector admtted as mnuch.
Therefore, | reject the notion that a rank-and-file mner's
i ntentional msconduct is per se inputable to the operator sinply
because the operator has appointed that individual to be a m ne
exam ner.

This case is rem niscent of that |ine of Conm ssion
precedent where it has been repeatedly held that an operator is
liable for violations of the Act and the mandatory standards
promul gated thereunder that are attributable to the
"idiosyncratic and unpredictable" acts of its rank-and-file
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enpl oyees. | believe this | anguage includes intentiona
violations comritted by its enployees, and R&P is responsible
therefore for the two violations at bar. However, with regard to

unwarrantability findings, | believe the requisite "aggravated
conduct" nust be the operator's conduct, not the rank-and-file
mner's. For this reason, | nodified the two O 104(d)(2) orders

at bar to citations issued under O 104(a) of the Act.

For penalty assessment purposes, it is settled that
rank-and-file enpl oyee negligence is not inputable to the
operator. The operator's negligence in these instances must be
determ ned by an exam nation of the operator's own conduct.
Secretary of Labor v. Southern Ohio Coal Co., 4 FMSHRC 1459,
1463-65 (August 1982). In this case, | find the evidence of
operator negligence established in the record to be nil

On the basis of the foregoing findings and concl usi ons,
including the Stipulations accepted herein, and taking into
account the requirements of section 110(i) of the Act, | conclude
and find that a civil penalty assessnent of $450 for each of the
two violations found herein is appropriate and reasonabl e.

ORDER

It is ORDERED that Order Nos. 2888902 and 2888903 be
MODI FI ED to O 104(a) citations.

It is further ORDERED that the operator pay $900 within 30
days fromthe date of this decision

Roy J. Maurer
Adm ni strative Law Judge



