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Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a Notice of Contest filed by the
contestant agai nst the respondent challenging the validity of a
wi t hdrawal order issued pursuant to section 104(b) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 0O 814(b). The
contestant al so seeks to challenge the underlying section 104(a)
citation. The respondent filed a tinely answer to the contest,
and asserted that the order was properly issued and that a
violation of the cited mandatory standard did in fact occur. A
hearing was held in Charleston, West Virginia, and the parties
appeared and participated fully therein. The parties filed
posthearing briefs, and | have considered their respective
argurments in the course of ny adjudication of this matter

| ssues

The issues in this case are (1) whether the contestant
vi ol ated the provisions of mandatory respirable dust health
standard 30 C.F.R 0O 70.101, as stated in the contested section
104(a) citation, and (2) whether the inspector who issued the
section 104(b) order properly determ ned that the violation had
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not been timely abated and that the period of time for abatenent
shoul d not be further extended. Additional issues raised by the
parties are identified and di sposed of in the course of this
deci si on.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30 U S.C
0 301, et seq

2. Sections 104(a) and 104(b) of the Act.

3. Commi ssion Rules, 29 C.F.R 0O 2700.1, et seg.

4. Mandatory respirable dust standard 30 C.F. R 0O 70.101
Di scussi on

Duri ng opening statenments at the hearing, MSHA' s counse
stated that on March 22, 1988, a section 104(a) citation was
served on the contestant citing it with a violation of mandatory
respi rabl e dust standard 30 C.F. R 0O 70.101. The contestant did
not contest the citation, and it paid the civil penalty
assessnment for the violation. Although counsel recognizes the
fact that the contestant takes the position that the penalty was
i nadvertently paid, he nonethel ess asserted that pursuant to
section 105(a) of the Act, since the contestant did not contest
the citation or the penalty, the citation has becone final and
not subject to further review (Tr. 6, 13).

MSHA' s counsel stated that after the issuance of the
citation, the contestant was afforded tinme to abate the condition
and to cone into conpliance with the respirabl e dust
requi renents. The abatenment tine was extended, and the contestant
submitted dust sanples which it had collected on or about Apri
12-14, 1988. Since these sanpl es exceeded the required dust
| evel s mandated by section 75.101, MSHA Inspector Oville Boggs
i ssued a section 104(b) Order on April 19, 1988, and this order
is the subject of the instant proceedi ng. Counsel stated that the
i ssues presented with respect to the order are (1) whether or not
the initial citation was abated within the tine fixed by the
i nspector, and if not (2) whether the failure of the inspector to
further extend the abatenent tinme was reasonabl e or unreasonable
in the circunstances (Tr. 7).

Contestant's counsel agreed that the issue presented in this
case is whether or not the abatenment time for conpliance should
have been extended further, and whether or not the contested
order was appropriate under the circunstances. Counsel asserted
that the contestant nade every reasonable effort to abate the
violation in light of the dust control systemin use at the mne
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that MSHA was basically aware of these efforts, and that the tine
for abatenent should have been extended (Tr. 8).

Wth regard to the payment of the civil penalty assessnent
for the citation which preceded the contested order, contestant's
counsel asserted that paynent was nmade through an inadvertent
nm stake after MSHA informed the contestant that it would
institute a fornmal collection action for paynment of the penalty
(Tr. 9).

During a bench colloquy, contestant's counsel confirmed that
whil e the contestant may have doubted the cited respirabl e dust
I evel of 3.5, that resulted in the issuance of the citation, it
did not contest the citation (Tr. 10). Counsel agreed that the
order was issued after the contestant subnmitted additiona
sanpl es which reflected sanple results of 2.6 when tested by
MSHA. Counsel asserted that the contestant disagrees with MSHA' s
test results, and that its own independent wei ghing of the
sanpling cassettes at its laboratory reflects conpliance with the
requi red MSHA dust standards. Further, counsel asserted that the
contestant was making every effort to obtain conpliance, and was
attenpting to isolate any dust problem which resulted in the high
sanpling results being received by MSHA, but had been unable to
do so at the tine the order was issued. Counsel asserted that
"the inspector knew about this and perhaps even synpathized with
our problems" (Tr. 12). Counsel identified the "mechani zed mi ning
unit" which was out of conpliance as a continuous-mn ni ng machi ne
equi pped with a scrubbing device which is used for dust contro
purposes (Tr. 13).

The initial section 104(a) "S&S" Citation No. 9959601, was
served on the contestant by certified nmail on March 22, 1988, and
it cites a violation of mandatory respirable dust health standard
30 CF.R 0O 70.101, for the followi ng condition or practice:

Based on the results of five valid dust sanples

coll ected by the operator, the average concentration of
respirable dust in the working environment of the

desi gnat ed occupation in mechani zed mning unit 017-0
was 3.5 ng/ nm8 which exceeded the applicable limt of
1.5 ng/ nB. Managenent shall take corrective actions to
| oner the respirable dust and then sanple each
production shift until five valid sanples are taken and
submitted to the Pittsburgh Dust Processing Laboratory.

The citation was signed by MSHA | nspector Billy G WI ey,
and he established April 13, 1988, as the abatenent time for the
violation. Inspector Wley nodified the citation on April 11
1988, "to allow the operator to send respirable dust sanples to
the M. Hope Respirable Dust Processing Laboratory." The citation
was nodi fied again on April 13, 1988, by MSHA I nspector Oville
E. Boggs, and the abatenment tine was extended to
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April 18, 1988, "to allow the operator nore time to collect the
needed respirable dust sanmples on the MMJ 017."

On April 19, 1988, I|nspector Boggs issued a section 104(b)
Order No. 3141311, withdrawing the 3 North 017-0 section from
production, and his reasons for this action are stated as follows
in the order:

Based on the results of five (5) respirable dust
sanpl es collected and submtted by the operator on
April 13, 14, and 15, 1988, on the designated
occupation 036 in MMJ 017-0, the average concentration
of respirable dust was 2.6 mlligrans (ng/ n3) which
exceeded the applicable limt of 1.5 ng/nB.

The operator has failed to adequately control the
respirabl e dust in the working environnent of

desi gnat ed occupati on 036 conti nuous m ner operators in
the 3 North 017-0 section.

On 2:30 p.m, on April 19, 1988, I|nspector Boggs nodified
the order, and the nodification states as foll ows:

The operator has subnitted and inplenented a revised
respirabl e dust-control plan. Therefore, this order is
nodi fied to pernmit the operator to collect respirable
dust sanples on MMJ 017-0 to deternmine if conpliance is
att ai ned.

The order was term nated by M. Boggs on April 21, 1988, and
the reason for this is stated as follows on the face of the
notification notice:

Based on the results of six (6) valid sanples collected
during an MSHA i nspection, the respirable dust
concentrations on the designated occupation (continuous
m ner operator -036) in mechanized mining unit 017-0 is
0.7 ng/nB which is within applicable limt of 1.5

ng/ mB. The section average was 0.4 ng/ nB.

MSHA' s Testinmony and Evi dence

Donal d L. Jenni ngs, MSHA Physical Science Technician, M.
Hope, West Virginia, testified as to her experience and training,
and she stated that her duties include the testing and wei ghi ng
of respirable dust sanples subnitted by mine operators and MSHA
i nspectors for analysis to insure conpliance with MSHA's Part 70
respirabl e dust standards. In addition to the testing of these
sanpl es, she is also involved in the calibration and mai ntenance
of the laboratory test equi pnent. She stated that she is famliar
with the dust sanples subnitted by the contestant on April 12 and
14, 1988, and she confirmed that she wei ghed and
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tested the sanples, and she explained the | aboratory procedures
whi ch she followed, including the use of an air sanpling punp,
and a bal ance device. She denonstrated the testing procedures she
foll owed by references to two dust sanpling cassettes, and she
expl ai ned the calibration procedures she foll owed, and the
recording of her test results on certain records which she

mai ntai ned in the course of her duties. (Exhibits G1, G2, G3
Joint Exhibits 1 and 2).

M's. Jennings confirmed that all dust sanples received at
the | aboratory are wei ghed on the same day they are received, and
she expl ai ned how she determ nes and documents the initial weight
of the dust sanple cassette, the final weight as determ ned by
her | aboratory procedures, and the nmethod by which she deterni nes
the concentrations of respirable dust as converted to an
equi val ent MRE concentration as neasured with the approved MSHA
sanpl i ng devices and instrunents.

Ms. Jennings stated that sone of the dust cassettes
received in the | aboratory are scratched and scuffed up, contain
hol es, and sonetinmes are broken. She confirnmed that appropriate
steps are taken to insure against contam nated cassettes (Tr.

15- 35).

On cross-exam nation, Ms. Jennings stated that she
sonmeti mes receives over-sized particles in the sanples she
receives, and she indicated the cyclonic action of the air
punpi ng device used to test the sanples is designed to take up
these particles. Although such oversized sanples are not
considered to be respirable dust, they will be weighed if they
are inside the cassette. She al so explained the use of a bal ance
and desiccator which is |ocated on a heavy "brinknman table"
| ocated in the |aboratory, and she did not believe that she nmde
any mstakes in the procedures she follows in weighing and
testing the sanples and in calculating the results of her
wei ghi ng and sanpling (Tr. 35-45).

Anmbr ose Kokoski, MSHA mi ning engineering technician, M.
Hope, West Virginia, testified as to his background and
experience, and he confirmed that he was famliar with the
respirabl e dust sanples processed by Ms. Jennings. He stated
that he trained Ms. Jennings when she was first enployed in the
M. Hope office, and he agreed that the | aboratory procedures she
foll owed in weighing and testing the sanples in question were
correct, and that she routinely follows these procedures for
every sanpl e which she processes.

M. Kokoski stated he "checked wei ghed” two of the sanples
processed by Ms. Jennings as shown in exhibit G2, to verify the
accuracy of her wei ghing procedures and docunmentation, and that
he initialed the record verifying the accuracy of her wei ghing of
the sanples, and placed a check mark next to the sanpl es which he
verified. He stated that he used a different sanpling bal ance
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machi ne in checking her sanple weighing results, and that he al so
initialed the back of the cassette sanpling card verifying the
results of his weighing of the samples, as shown in exhibit G1
(Tr. 45-51).

Robert A. Thaxton, supervisory industrial hygienist, MSHA,
M. Hope, West Virginia, testified as to his background,
experience, and education, and stated that he holds a BS degree
in Chemistry, with a minor in math, and a Master's degree in
Cccupational Health and Safety Engi neering. He confirned that the
| aboratory technicians at M. Hope, including Ms. Jennings and
M. Kokoski, work directly under his supervision

M. Thaxton stated that he was famliar with the dust
conditions at the mne in question through his review of
respirabl e dust sanples and conpliance problens that cone to his
attention with respect to the nine. He identified exhibit G4 as
a copy of pages froma |og book naintained at the |ab show ng the
results of respirable dust sanpling for various mining units at
the mine, and he confirmed that on the basis of the collected
samples for the cited MMJ 017 section, the respirable dust
standard for this unit was conputed at 1.5 mlligrans of
respi rabl e dust per cubic nmeter of air, as of August, 1987 (Tr.
51-61).

M. Thaxton also identified certain MSHA records concerning
respirable dust citations issued at the nmine, and he confirned
that he reviewed the FY 1987 conpliance records in 1988 to
identify the mines which are to be placed under MSHA's "increased
awar eness" because of a repeat respirable dust non-conpliance
hi story. He confirmed that a m ne which has two citations in any
one year on any one mning entity is targeted by MSHA for
i ncreased attention under its "target mne progranmt for repeat
non-conpl i ance (Tr. 64).

M. Thaxton stated that dust sanples subnitted by nine
operators are usually weighed at MSHA' s | aboratory in Pittsburgh
and that targeted m ne sanples may al so be sent to the M. Hope
| aborat ory because that |ab has a quicker "turnaround” tinme for
wei ghi ng and processing sanples (Tr. 66). M. Thaxton expl ai ned
MSHA' s target mne program and he confirnmed that he devel oped
the program for MSHA District No. 4. He also confirmed that the
contestant's mne was under this programin 1988 and 1989, and
that sonme of its enployees who were in attendance at the hearing
attended sone of the MSHA neeting under this program (Tr. 67-69).

M. Thaxton confirmed that the compliance information he
reviewed indicates that in FY 1987, the mi ne received two
citations for violations of section 70.101, on the 015 MWU unit.
He expl ai ned that an MMJ, or mechani zed mning unit, consists of
a continuous-mning machi ne, shuttle cars, and a roof bolter, and
that the dust sanples taken and subnmitted by the contestant are
taken only of the designated occupation, which in this case is
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t he continuous-m ner operator. The roof bolter and scoop operator
are not sanpl ed because the designated occupation (nner
operator) is representative of the "worse case situation” on the
entire MMJ because the mi ner operator would be in the highest
concentration of dust generated on the unit. M. Thaxton

concl uded that based on the two citations in question, the mne
in 1987, had a problemw th respirable dust, and that the two
citations represent the amount of high dust levels to which the
men on the MMJ unit in question were exposed for a 4-nonth period
out of the total 12 nonths in the year (Tr. 73-74).

M. Thaxton identified exhibit G5, as a conpilation of the
respi rabl e dust sanpling reports concerning the 017 MMU unit at
the m ne, and he explained that five valid dust sanples are
required to be collected bi-nonthly for the designated
occupation, and that an average of five sanples taken together
wi |l establish an average concentration of dust which is then
conpared agai nst the actual standard established for the
particular MMJ in question. He explained the |aboratory
procedures, including the handling of oversized particles, and he
identified the dust sanple results used to support the citation
i ssued on March 22, 1988 (Tr. 78). He also identified the sanples
taken on April 7 and 19, 1988, which indicate average
concentrations of respirable dust of 2.5 and 2.6 respectively,
both of which still exceeded the 1.5 standard established for the
cited MMJ in question (Tr. 80).

VWhen asked to conment about the significance of the
af orenenti oned sanple results on the 017 MMJ, and the
contestant's conpliance efforts, M. Thaxton stated as follows
(Tr. 81-82):

A. The sanples of all three groups of sanples submtted
by the operator all exceeded the standard. Some of the
sanpl es did have sonme variation to them sone being

| ow, sone being higher than others. This indicated to
us, looking at the reports of the three sets of sanples
coll ected by the operator that sufficient action had
not been taken to reduce the dust below the standard
and the | ast two surveys were about the sanme thing, and
therefore we had a tinme period there that | amnot sure
what woul d have been done to reduce the dust. Whatever
action was taken was significant enough to reduce the
dust | evels.

A. By themall being above the standards then that
indicates to ne that the planned paraneters for the
dust controls that are actually in place on this MW
are probably inadequate or are not being followed on a
routine basis. If we had sanples that fluctuated
dramatically up and down, sone being extremely |ow and
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some being extrenely high, then that resulted in an
average concentration that exceeded the standard, then
we m ght say that there are sone isolated problens in
the way that the nmine is being operated, the mner is
bei ng operated. It may contribute to the dust problem
but with consistent results showi ng over ten sanples,
which was ten shifts or ten different days, that the
dust concentrations were very uniform that they were
never below the 1.5 standard.

M. Thaxton confirmed that he has never been in the
Robi nhood No. 9 Mne. He stated that the nmeasures taken on an MW
continuous mner to control dust would include ventilation
controls around the mner, use of water sprays or wetting agents,
and the use of a scrubbing unit. He stated that a conpl ete change
over to a scrubbing systemon a nachine may take 3 weeks, and
that sinply altering the water sprays may take as little as one
or 2 days. If an operator is under MSHA s target programwth
respect to a non-conpliance problem MSHA woul d expect it to take
stronger action once it is out of conpliance and to insure the
use of necessary dust controls (Tr. 84).

On cross-exam nation, M. Thaxton confirnmed that the MW
unit which was cited in both the disputed citation and order is
the 017 unit, and the applicable respirable dust standard
established by the appropriate sanpling cycles for this unit is
1.5 (Tr. 84). M. Thaxton confirnmed that the 017 MMJ was cited
one tinme in FY 1989 for a violation of section 70.101, and that
the citation was termn nated when the unit was abandoned and
renoved fromthe mne on March 1, 1989. He al so confirmed that
the unit was cited two tines in 1988 for violations of section
70.101 (Tr. 85), and that for the past three fiscal years, the
unit has been cited a total of three tinmes for violations of
70.101 (Tr. 90).

M. Thaxton confirmed that he had no personal know edge of
the actions taken by the contestant in this case after receiving
the citation, and that the basis for any conclusion on his part
that the mine m ght have a particular dust problemis based on
the "historical data"” fromthe m ne which indicates "that they
possi bly have problems with this particular MMJ because of the
repeat non-conpliance." In support of his conclusions that there
is a "problem" M. Thaxton stated that "two violations in any
one fiscal year in any one entity indicates a potential for
probl ems on that particular entity" (Tr. 91). He conceded that he
does not know what may be the "cause" of any "problem™" and he
conceded that in order to abate a dust violation, the operator
must have some know edge as to what caused it, and that in order
to effectively abate a violation, the operator must have enough
time to discover what is causing it (Tr. 91).
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M. Thaxton stated that when an inspector nodifies a citation to
permit an operator to take additional sanples, he does so because
an operator usually indicates that he has adopted sone additiona
dust controls and needs tine to obtain and submt additiona
sanples to the | aboratory for analyses (Tr. 93). M. Thaxton
stated that it is normal procedure for an inspector to i ssue a
wi t hdrawal order if he determnes that there has been an
insufficient effort made to control the dust. In the instant
case, he pointed out that the contestant took two sets of sanples
after being initially cited, and that after the second extension
of the citation, which still reflected non-conpliance based on
the additional sanpling, Inspector Boggs determ ned that the
contestant had made an insufficient effort to control the dust
(Tr. 94).

M. Thaxton confirnmed that he did not discuss the violation
with | nspector Boggs, and that he (Thaxton) received no
information with respect to any particul ar dust problem which may
have caused the contestant to be out of conpliance. He confirned
that the only information available to himis the nethane
dust-control plans that are submtted by the contestant for the
MWJ i n question, including any changes nmade after a citation is
i ssued, and any new plans which may be subnmitted (Tr. 95). M.
Thaxton stated that an operator is required to make sone changes
inits dust-control plan and sanple again, or else they are not
gi ven an extension. He confirmed that he saw no neani ngfu
changes made by the contestant in this case, and that the MW
went back out of conpliance at the end of the fiscal year, and
was abandoned and is no | onger available (Tr. 96).

M. Thaxton stated that the "target" mne in question is
assigned to Madi son sub-district office supervisor Henry Keith,
and he confirmed that he has nenbs from M. Keith indicating that
"he has made contacts with the operator,"” but has no information
as what the problemmay be (Tr. 98). \Wen asked whet her anyone
has ever identified the respirable dust problemin question, M.
Thaxt on responded as follows (Tr. 98):

THE WTNESS: In sonme cases. This miner is a continuous
m ner with a scrubber on it, deep cut. Those niners
typically have no problemin maintaining dust
conpliance. It usually relates to, in this case, this
m ner havi ng reduced standards, | expect that they are
cutting rock. Scrubbers have a harder tinme being

mai nt ai ned when you are cutting rock. They tend to cl og
up, they lose their efficiency faster. The fact that
they are cutting rock and having the quartz it also
reduces the standard and they have | ess roomto work
with. Those things are what basically if we are getting
citations on that one particular entity.
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M. Thaxton stated that in the event |nspector Boggs was not
aware of any action taken by the contestant to abate the
violation, and that if all that was done by the contestant was to
take additional sanples, the inspector would be justified in
i ssuing a section 104(b) withdrawal order. M. Thaxton stated
further that MSHA's policy is that if an inspector determ nes
that an operator has made no effort to control dust, and sinply
subnmits additional sanples, and the sanples show conti nued
nonconpl i ance, the inspector is instructed not to extend the
abatement tine further and to issue a section 104(b) order (Tr.
99).

Gary Turl ey, MSHA physical science technician, Mdison, West
Virginia, testified as to his experience and training, and he
confirmed that he holds certifications in dust sanpling,
mai nt enance, calibration, and noise sanpling, and that his duties
i nclude the weighing and testing of respirable dust sanples
subnmitted to his office | aboratory. He confirned that he is
famliar with MSHA's M. Hope | aboratory and that the Mdi son
facility is essentially the sane. He also confirned that the dust
sanpling testing procedures which he follows are the sanme as
t hose perfornmed by Ms. Jennings at the M. Hope Ofice, that the
sane type of bal ance machines are used, and that his testing
procedures are routinely made for all of the sanples which he
tests, processes, and docunents.

M. Turley stated that he was famliar with the dust sanples
processed in this case, and he confirmed that the sanples taken
by Inspector Boggs to abate the contested order were submitted to
himfor testing and analysis, and that they show conpliance with
the respirable dust requirenments of section 70.101, for the
conti nuous m ner occupation on the 017 nechani zed m ning unit
(exhibits G6, G7; Tr. 100-103).

M. Turley explained that the prior sanples were taken to
the M. Hope | aboratory because they were sanples submtted by
the operator, and that M. Boggs' sanples were submtted to the
Madi son | aboratory because they were sanples taken by M. Boggs
(Tr. 103).

On cross-exam nation, M. Turley stated that MSHA purchases
its dust sanpling cassette devices fromthe MSA Manufacturing
Conpany, and that the cassettes used by I|nspector Boggs were
obtai ned from MSHA' s Madi son Office (Tr. 106).

The parties agreed to the taking of the posthearing
deposition of MSHA Inspector Oville E. Boggs, who was
unavail abl e at the hearing.

I nspector Boggs testified as to his experience and training,
and he confirmed that he was famliar with the subject nmine, has
i nspected it several times since 1980, and that he was assigned
to conduct an inspection at the mine during the spring of 1988.
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He stated that the March 22, 1988, respirable dust citation was
i ssued on the basis of conputerized information reflecting
non-conpliance with the respirabl e dust standard. M. Boggs
stated that Inspector Wley informed himof the citation, and
that he and M. Wl ey issued two extensions of the abatenent
times to allow for nmore sanples to be sent to MSHA' s | abs (Tr.
3-8).

M. Boggs could not specifically recall the reason for his
ext endi ng the abatenment time with respect to the citation, and he
specul ated that the contestant may have had an equi pnent
breakdown on the section, and if this occurs, the production
cycle is stopped, and m ning noves to another spare production
section. He confirmed that he would not have extended the
abatenent time if the contestant were not attenpting to abate the
violation in good faith (Tr. 9).

Wth regard to the issuance of the contested section 104(b)
order, M. Boggs stated that he based the order on the fact that
the dust sanples subnmitted by the contestant for April 13, 14,
and 15, 1988, reflected that the cited section was out of
conpliance. He stated that he "had no choice but to issue the
order"” for the failure by the contestant to abate the violation
and he explained as follows (Tr. 10-11):

Q Wiy do you say you had no choice?

A. Well, we gave a reasonable tine. We gave them a ful
second cycle. See, they got in trouble in March on
their cycle. On their normal cycles, they sanpled and
they were out of conpliance. Something's wong. So we
gave them -- they got the (a) citation, giving thema
reasonable tine to sanple again and get into
conpl i ance.

Q Wiy do you think that that was a reasonable tine?

A. What did they need? They needed five sanples, five
valid sanples. They had a reasonable tine to get it if
they would run five sections. If they run five
production shifts, they would take those five

conti nuous.

M. Boggs could not recall whether or not the contestant
ever discussed any equi pnent problenms with him or informed him
that additional tine was required to abate the condition. He
recal l ed that the contestant discussed the matter with his
supervi sor Henry Keith, but he could not recall being present
during this discussion. M. Boggs confirmed that he was at the
m ne between the time the citation and the order were issued, but
he was not sure whether he was on the cited section, could not
recall discussing the problemw th the contestant during this
time, and could not recall the contestant ever seeking his advice
on the dust problem (Tr. 13).
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M. Boggs confirmed that he discussed the matter with M. Keith
but could not recall M. Keith mentioning anything to him about
any of his discussions with the contestant. M. Boggs stated that
he did not inform M. Keith that he was going to issue the order
but did discuss it with himafter he had issued it (Tr. 14). M.
Boggs believed that he gave the contestant a reasonable tinme to
take additional sanples and obtain the results, and in response
to a hypothetical question stated as follows (Tr. 15-16):

Q Let ne ask you a hypothetical question here. Suppose
t he conpany said, "Well, |ook, sonething has conme up or
we are having problenms with the machi nery. W need an
extra week. W want to change the machinery. It takes
about a week, and then we want to take our sanples
after that." Wuld your nornmal practice have been to
give themthat additional tine, or would you just have
given themthe tinme to take the sanpl es?

A If they could justify it, they would have got an
extensi on. Equi pment break down, strikes, whatever, if
it's beyond the conpany's control, it's sonething that
they don't do intentionally, then that justifies nore
time, an extension.

Q You had already given themnore tine before the
B- Order was issued?

A. Yes, | had. It could have been extended again if
they had justified it.

Q You cannot recall their justifying it or saying
anyt hi ng?

A. No.

M. Boggs confirmed that after a respirable dust inspection
on April 20, 1988, and the results of a l|aboratory report of
April 21, 1988, the cited section canme into conpliance with an
average dust concentration of .4 for the section (Tr. 18). He
identified a copy of a report of a respirable dust conference
held with his supervisor and other MSHA officials, and he
confirmed that MSHA nust approve dust-control plan changes
subnmitted by the operator to control respirable dust on the
section. In this case, he confirmed that the PSI for each water
spray was changed from 50 PSI to 60 PSI, and that someone was
assigned to nonitor the dust samples (Tr. 19-20).

M. Boggs stated that pursuant to MSHA's criteria with
respect to respirable dust orders, the issuance of a section
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104(b) order requires an operator to make dust control changes,
and once an order is issued, the operator's dust-control plan
must be inproved. After changes are nade, additional dust sanples
nmust be taken, and the operator nust show that it is making
changes and i nprovenents to bring it into conpliance. After the
changes are made and approved by MSHA, the order is nodified to
permt coal production to continue, and dust sanples are taken.
The sanpling is conducted by MSHA, and M. Boggs confirmed that
he took the sanples which resulted in the abatenent of the order
(Tr. 22). Other than the two changes he testified to, he could
not recall any other changes made by the contestant in this case
whi ch may have affected the respirable dust on the section (Tr.
23).

On cross-exam nation, M. Boggs stated that if he were the
contestant and received a section 104(a) citation for
non-conpliance with the respirable dust standards, he woul d have
assi gned soneone to the sanpling punps to make sure that they
were properly taken care of. He would al so pay close attention to
the ventilation on the section, and the m ning machi ne water
pressure and spray operation, and would check the water pressure
and nonitor the ventilation air and make adjustnents as necessary
(Tr. 24-26).

M. Boggs did not believe that the contestant assigned
anyone other than the section boss to do the things he would have
done. He confirmed that the checking of the dust punps would not
af fect the anount of respirable dust in the air, and would only
af fect the measurement read-out of the instrument. Although
MSHA' s dust standards allow two milligrams of dust in the air, in
this case where quartz is present, the allowable dust limt is
1.5 mlligranms (Tr. 29).

M. Boggs stated that there were three working sections in
the m ne, and although a working section is one of the places
that he woul d be concerned about as an inspector, he doubted that
he was on the 017 Three North Section from March 7, through Apri
29, 1988 (Tr. 23). He could not recall discussing any dust
control problems on the section with the contestant, and he did
not believe that anyone asked himfor any assistance because the
contestant has an experienced safety departnent and does not
necessarily ask for a lot of advice (Tr. 35).

M. Boggs could not recall making any conments about the
reliability of the dust sanpling results from MSHA's Pittsburgh
| aboratory, but he did recall hearing comments from contestant's
enpl oyees Dennis Jarrell and Denver Carter, who conpl ai ned that
"they didn't think that they were being done right by Pittsburgh”
(Tr. 36). M. Boggs recalled that these individuals were
conpl ai ni ng because the MSHA individual doing the weighing of the
sanpl es was new "or sonmething to that effect." M. Boggs could
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not recall the specific conplaint, but confirmed that the
contestant requested that soneone wei gh the sanples, and that is
why his office sent themto the M. Hope |aboratory (Tr. 37).

M. Boggs stated that prior to the issuance of the order, he
could not recall discussing with M. Carter or M. Jarrell, or
anyone else at the mne, any efforts by the contestant to cone
into conpliance. He confirned that he issues four or five section
104(b) orders annually, and only if they are justified. He stated
that before issuing such an order, he considers whether the
operator nade a diligent effort to abate the violation in a
reasonabl e tine, taking into account the availability of manpower
(Tr. 38).

M. Boggs confirnmed that the nodification of the order
allowed mning to continue, and he believed that in order to lift
a section 104(b) order, or to nodify it to allowmning to
continue, the Act requires the mne operator to subnit a
nmodi fication to its dust-control plan (Tr. 40). Wen asked
whet her or not it is standard MSHA procedure for an inspector to
i ssue a section 104(b) order if an operator fails to cone into
conpliance after he submits dust sanples taken subsequent to the
i ssuance of the initial section 104(a) citation, M. Boggs
responded as follows (Tr. 42-43):

A. I"'mnot sure where it's witten. It's standard
operating procedure, though, for us. It's just |ike any
other violation. If you wite a violation, give a
conmpany a reasonable tinme to abate the violation. Then
if he does not take a reasonable effort to abate that
violation in the reasonable time given, that is known
as failure to abate, which results in a B-Oder, which
ceases operations until the violation is corrected. It
applies to any violation we wite.

Q |Is that standard operating procedure the reason why
you said, and | think these were your words, "I have no
choi ce?"

A. No, | was going by the law. If | had the Act and ny
Noti ce and Order Abiding Manual and nmy CFR 30 with ne,
| could read it out as Congress wote it. But | don't
have it with ne. That's what Congress stated when they
wote the Act in 1977, revised it.

M. Boggs confirmed that after the citation was issued, he
did not return to the cited section because he was apparently
wor ki ng in another section of the mne. He could not recal
anyone asking himto return to the cited section to determne if
there were any problens, and if he had been asked, he would have
done so. If he had observed anything that woul d have hel ped abate
the violation, he would have probably offered his advice,
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even though "they don't always take our advice" (Tr. 44). M.
Boggs stated that as long as an operator is naking a reasonabl e
effort to abate a cited condition, he would grant an extension of
the abatement tine, even though the condition may not be
conpletely abated. In the case at hand, he knew of no efforts
made by the contestant to change the conditions that woul d have
resulted in the abatenent of the citation (Tr. 45).

Contestant's Testinony and Evi dence

Stephen W Richards, Safety Supervisor, testified as to his
background and experience. He confirned that the principal point
of production of dust is at the face where coal is being
extracted. He stated that the m ning machi ne used on the 017 unit
was a Joy 12-CM 7 equi pped with a fl ooded bed scrubber, and he
expl ai ned the probabl e dust sources and nmethods of controlling it
with the scrubber which he characterized as "the state of the art
dust collecting systenm (Tr. 108-119).

M. Richards stated that respirable dust non-conpliance
associ ated with the machi ne scrubber systemis a cause for
concern and is not taken lightly. In such instances, the scrubber
is checked in its entirety, and the ventilation system and
i ndi vidual administrative controls are exam ned in order to
i dentify and correct the problem (Tr. 120).

M. Richards stated that with the use of the scrubber
system and based on sanples taken by the contestant and MSHA, it
is not uncommmon to have dust sanples ranging from.5 to 1.5
mlligrams. Wthout the scrubber system past sanpl es have shown
over 3.0 mlligranms of dust (Tr. 121).

M. Richards "suspected" that the non-conpliance problem my
have been caused by the use of old dust cassettes which were
stored for approximtely a year at the Robinson No. 8 M ne which
had worked out and was shut down. He specul ated that the age of
the cassettes nmay have affected the accuracy of the weight of the
dust sanples used to determ ne conpliance (Tr. 123).

M. Richards expl ai ned the changes made to conme into
conpliance, including the increase of the water supply line to
the m ning machine, and increasing the water pressure fromb50 to
60 PSI, exam ning the different conponents of the scrubber
system and review ng the dust-control plan with appropriate nne
personnel to insure that they were aware of their dust nonitoring
responsibilities (Tr. 124).

M. Richards confirned that after the abatenment of the
order, the mning machi ne was again out of conpliance, and it was
replaced with a rebuilt one. He also confirmed that the scrubbers
were installed on the machi nes when they were out of conpliance
(Tr. 125). He stated that personal respirable dust
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protective respirator devices are available to m ner's working on
the MMJ, but they are not required to wear them (Tr. 128).

On cross-exam nation, M. Richards stated that the ol d dust
cassettes were approximately a year old, but he had no persona
knowl edge as to whether or not the cassettes used for the dust
sanpl es taken by the contestant on March 22 and April 7, were the
ol d ones or new ones. It was his understanding that the old
cassettes were used to sanple the dust, but he was not the
i ndi vi dual who picked out the cassettes or assenbled the cassette
sanpl ers used to sanple the dust (Tr. 130). M. Richards
expl ai ned what was done after the order was issued, including the
change of water pressure in the machine, and changing the
dustcontrol plan to reflect the changes in the water pressure
bei ng used to control the dust. He confirmed that no changes were
made to the machi nery because the water pressure already exceeded
the m ni mum dust plan requirenents and no machi ne changes were
required (Tr. 132).

M. Richards could offer no explanation as to the precise
probl ems which resulted in non-conpliance, and he confirmed that
after the order was issued, the mning machi ne was repl aced, and
to his know edge, abatenent was achi eved, and no further problens
were encountered (Tr. 135).

M. Richards explained that as part of the efforts to
deternm ne whether the old cassette sanpling devices were the
cause of the high dust sanple readings, the contestant started
wei ghing the cassettes in its coal |aboratory but they were
criticized by MSHA for doing this. He stated that the cassettes
were being pre-wei ghed and post-wei ghed on scal es which were
representative of the scales used by MSHA, and a qualified person
was perform ng the wei ghing. However, MSHA refused the
contestant's requests to verify the questionabl e dust sanples
whi ch were being tested and processed during the nonth or so that
the contestant was attenpting to cone in conpliance and abate the
citation (Tr. 137).

M. Richards stated that he and two ot her individuals who
wor ked with himhad one or two conferences at MSHA's sub-district
office, and on one occasion visited M. Thaxton at MSHA' s
| aboratory building in an effort to |look at the I ab and to weigh
the contestant's sanples, but received no help or assistance from
MSHA (Tr. 138).

M. Richards was of the opinion that |nspector Boggs issued
the order as a "procedural and prudent thing to do," and did not
consi der the contestant's abatenment efforts, or the anount of
resources being used to abate the citation (Tr. 139).
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M. Richards stated that after exhausting all efforts to
di smantl e the mning machine, insuring that it met the
manuf acturer's specifications, reviewi ng the dust-control plan
wi th appropriate personnel, and assigning a crew to periodically
moni tor the situation, the contestant sought assistance from M.
Thaxton to help themin | ooking at the sanples and correcting the
probl em (Tr. 140).

Dennis Jarrell, mne safety supervisor, stated that he
reports to M. Richards. He stated that after sanpling the 017
unit during the bi-nmonthly period of March and April, 1988,

I nspector Henry Keith called himon March 22, and advi sed him
that the unit was out of conpliance and that he was to resanple
the unit. Upon receipt of the call, M. Jarrell nmet with the mne
manager, and special attention was given to the machi ne scrubber
system In addition, managenent decided to pre-weigh and
post-wei gh the sanpling devices, and neetings were held with the
section foreman and miners working on the unit in an effort to
determ ne the reasons for being out of conpliance (Tr. 146-151).

M. Jarrell stated that before taking the second set of
sanples from March 28 through 31, the 017 MMJ was checked out,
and no visual or nechanical problenms were found. He expl ai ned
what was done in an attenpt to find the problem including the
wei ghi ng of the sanple cassettes in order to obtain a
representative sanple (Tr. 157).

M. Jarrell stated that based on the pre-weighing and
post - wei ghi ng of the second March-April sanples submitted to MSHA
to abate the citation, it was determ ned that the average set of
sanples indicated .6 mlIligranms of dust (Tr. 157). Contestant's
counsel confirmed that these same sanples were subnmitted to MSHA,
and MSHA's test results indicated an average concentration of 2.5
mlligrams of dust (exhibit G5, Tr. 158). M. Jarrell explained
the nethod used to weigh the sanpling devices in question in an
effort to find out the overall weight gain (Tr. 158-161).

M. Jarrell stated that after calculating the weight gain
for the second set of samples in question, the contestant
cal cul ated an average respirable dust concentration of 1.5
mlligrans. He stated that "I'mthinking at that point in tine
had our records been valid we woul d have been in conpliance, we
don't know' (Tr. 164).

M. Jarrell stated that M. Keith called himagain on Apri
7, and advised himthat the second set of sanples still indicated
non- conmpl i ance. Further managenment meetings were held, and on
April 8, M. Jarrell and M. Richards went to M. Hope to neet
with M. Thaxton. M. Jarrell took 12 dust sanple cassettes with
him and five additional cassettes were weighed at the
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contestant's |lab and at MSHA's M. Hope |lab. All of these sanples
were of the same weight. Once they were pre-weighed, M. Jarrel
requested MSHA to post-weigh them but MSHA would not do it.
After the five sanples were taken on April 12 through 14, using
the five pre-wei ghed cassettes, MSHA did not post-weigh them as
M. Jarrell thought they would, and on April 18, M. Keith called
hi m agai n and advised himthat the unit was still out of
conpliance (Tr. 168).

M. Jarrell stated that on April 19, he went to MSHA's
of fice and agreed under protest to revise the dust-control plan
to increase the water pressure from50 PSI to 60 PSI, to assign
soneone to nonitor the sanples spontaneously on the continuous
m ner, and to weigh all sanples (Tr. 168).

M. Jarrell stated that |nspector Boggs cane to the mine on
April 20 and sanpled the unit, and that his sanpler weighing
met hod was the sane one used by the contestant, with simlar
results (Tr. 169). M. Jarrell confirmed that the ol d sanpler
cassettes were discarded, and that the contestant still does not
know what caused the high dust readings (Tr. 170). M. Jarrel
stated that he discussed the problemw th I nspector Boggs, and
t hat he (Boggs) could not see any problem and specul ated that the
sanpl es may have been "m ss-weighed in Pittsburgh" (Tr. 174).

M. Jarrell stated that if the order had not been issued,
and the abatenment tine extended, the old sanple cassettes would
have been di scarded and di fferent cassettes woul d have been used
(Tr. 179). He confirmed that he first suspected that there may
have been a problemwi th the cassettes in md-March, 1988, after
the citation was issued, and after the first sanpling cycle
results were received. M. Jarrell also "suspected" that MSHA' s
Pittsburgh | aboratory may have had sone erratic weighing results,
but he was not certain that this was the case (Tr. 180-181).

M. Jarrell stated that M. Boggs issued the order upon
instructions fromhis supervisor Henry Keith, and that he was
present when M. Keith instructed M. Boggs to issue the order
and to abate it because the contestant was going to upgrade the
dust-control plan to increase the water pressure from50 PSI to
60 PSI. M. Jarrell stated that M. Keith did not suspect there
was a water spray problem but focused on that part of the dust
pl an "because it was the sinplest thing to do" (Tr. 185).

M. Jarrell stated that Inspector Boggs and M. Keith said
nothing to himto indicate that they were not satisfied with his
efforts to abate the citation (Tr. 185). M. Jarrell believed
there was a problemw th the sanpling, and he al so believed that
M. Keith also believed it (Tr. 186).

Rodney Barker, day shift mai ntenance foreman, testified that
he has 17 to 18 years of experience, and has worked at the m ne



~2086

for 9 years. He stated that the 017 mechani zed mining unit
operated on the afternoon and eveni ng production shifts, and that
it was idle during the day shift. M. Barker confirmed that he
was responsi ble for the maintenance of the unit, which consisted
of a continuous-mn ni ng machi ne, roof bolter, and scoop or shuttle
car. He stated that prior to the respirable dust sanpling cycle,
and for the first 5 days of sanpling, the continuous-n ning
machi ne was cl eaned and mai ntai ned on a daily basis. Mintenance
work was performed on the mner dust scrubber unit, and the
machi ne water sprays were cleaned and serviced on a daily basis.
M. Barker stated that he did not speak with any of the MSHA

i nspectors who issued the citation and order in this case (Tr.
198-204) .

Timothy Bailey, |aboratory technician confirnmed that he
pre-wei ghed and post-wei ghed some of the dust sanpling cassettes
used by the contestant to sanple dust from April 12 to 14, 1988.
These were the sanples which were pre-weighed at the MSHA | ab
but not post-weighed by MSHA, and they were the sanpl es which
resulted in the issuance of the order (Tr. 205-208).

On cross-exam nation, M. Bailey confirmed that the sanple
cassettes were weighed with the red plugs renoved, and the
cassettes were not passed through a desiccator. M. Bail ey
i dentified the balance which he used to weigh the cassettes in
qguestion, and he confirmed that it is accurate to four deci nmal
points, and reads out in mlligrams (Tr. 210-211).

Robert Thaxton was recalled by MSHA, and he stated that the
bal ance described by M. Bailey was sinmilar in design to the MSHA
bal ance used at the M. Hope | aboratory. MSHA's bal ance is a
di fferent nmodel which weighs to the nearest thousands of a
mlligram while the contestant's bal ance wei ghs to the nearest
tenth of a milligram (Tr. 213). M. Thaxton observed that the
bal ance used by M. Thaxton did not have a calibration sticker
reflecting when it was last calibrated, and it appeared to have
been used for other dust sanmpling, which creates dust and dirt
whi ch might produce erroneous dust sanples. He al so observed M.
Bail ey carrying the balance into the courtroomunder his arm and
he stated that the bal ances used by MSHA are never transported in
this manner because it may destroy the internal weights and
calibration of the unit. Although the renmoval of the plug prior
to weighing the cassette is not prohibited, its possible that M.
Bai | ey may have inadvertently contam nated the dust inside the
cassette (Tr. 215).

M. Thaxton stated that at the time M. Jarrell and M.
Ri chards brought their sanples to the MSHA |lab to pre-weigh the
cassettes, he advised themthat this was an i nadequate nethod of
determ ni ng whet her respirable dust was on the cassette. M.
Thaxt on confirned that when M. Jarrell and M. Richards
menti oned the fact that the old cassettes nay have had erroneous
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initial weights, the seven cassettes which they brought to the
| ab were opened up and the filters were wei ghed to determne
whet her the initial weights were correct. The results showed
little to no difference in the initial weights, and M. Thaxton
stated that the cassettes "were o.k." (Tr. 216).

M. Thaxton expl ained further that the M. Hope | ab was not
permtted to certify all of the old cassettes which nmay have been
used by the contestant. On advice of the Pittsburgh Iab, the M.
Hope | aboratory could not weigh the sanples exposed to m ne dust
because the bal ances woul d have been exposed to dust
contam nation resulting in erroneous bal ance readi ngs.
Accordingly, M. Jarrell and M. Richards were not pernmtted to
wei gh the entire cassettes, but the internal filter packages were
wei ghed as usual. M. Thaxton stated that persons other than
authorized | ab personnel were not permitted in the | ab while dust
sanpl es were being processed because body tenperatures will
af fect the bal ance readi ngs, people noving around will cause air
currents, and unauthorized people in the lab can detract fromthe
lab technician's concentration (Tr. 217-218).

M. Thaxton questioned the method used by the contestant to
establish the gross weight of the filter cassette inits
entirety, and he believed it was an i nappropriate nmethod of
trying to determ ne respirable dust (Tr. 220).

Wth regard to MSHA's policy concerning the necessary action
required of a mne operator to prevent a mne closure and
wi t hdrawal of miner's, M. Thaxton stated as follows (Tr.
232-233):

JUDGE KOUTRAS: Do you know whether there is any policy
in the district office with regard to respirabl e dust
with regard to what an operator has to do as a m ni mum
before--to prevent the actual shut-down and wi t hdrawa
of miners?

THE WTNESS: In response to the order the policy is
that they obtain an updated plan which would result in
conpliance or the inspector nmust detail in this

nodi fication of the order controls that are changed in
order to obtain conpliance.

In our district with the relatively cl oseness of each
field office and subdistrict offices to the mnes, we
opt to use the plan route as opposed to witing al
that on the nodification of the order

JUDGE KOUTRAS: The inspector is not here to defend
himself. | will still ask you, does it nmmke sense just
to say, "Well, pick sonething out in your plan. | need
sonmet hi ng, sone nodification and that way we won't have
to close you down." Does that nmake sense?
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THE W TNESS: They had al ready been cl osed down. The
only thing that was doing was allowi ng MSHA to nodify
the order to take sanples. The order was issued and
the section was cl osed.

Wth regard to the reasonabl eness of the actions taken by
the contestant to abate the citation, M. Thaxton stated as
follows (Tr. 233-235):

JUDGE KOUTRAS: You understand the issue in this case.
|'ve got to make a judgnent here as to whether the
operator took reasonable action to abate the origina
citation. After hearing all of the testinony, do you
have an opinion on that?

THE W TNESS: The only opinion that | can draw fromthe
informati on that we have avail able fromrespirabl e dust
sanpl es and from heari ng what was said is whatever
action was taken when MSHA was there resulted in
conpl i ance, why couldn't it have been done when the
citation was issued to start with.

It may have been in the past maybe the plan paraneters
weren't being followed exactly. Maybe sonebody was
putting too nmuch air up there that it overcane the
scrubbers. Maybe the people weren't standing exactly
where there were -- we don't know

VWhen the operator is taking his sanples, it is up to
himto see that the plan paranmeters are being foll owed.
When our inspector is there, he is supposed to see that
the plan paraneters are being followed. M. Boggs would
have to tell you what he actually observed.

MR. GURKA: 1'd like to ask M. Thaxton, before the
order was issued, the conpany said they had done
everyt hing, there was nothing el se possible they could
do. In your opinion, given that set of circunstances,
would it still be reasonable to go ahead and issue the
(B) order or do you think they should have been given
addi tional tinme?

THE W TNESS: G ven the results of the sanples that had
been submitted by the operator we didn't see where a
significant effort was being made on the operator's
part to cone back into conpliance.

M. Richards was recalled by the contestant and he denied
that M. Thaxton said anything about the Pittsburgh |aboratory
advi sing M. Thaxton not to post-weigh the contestants cassettes.
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M. Richards stated that he was under the inpression that M.
Thaxton's staff would cooperate and hel p solve the suspicion that
the cassettes may have been contam nated and post-weigh the
cassettes (Tr. 236). M. Richards confirmed that he was not aware
of the fact that MSHA conducted tours of the M. Hope | aboratory,
and that he was sinply told he could not see the lab, and it was
hi s understandi ng that he was not allowed in under any
circunstances (Tr. 236-238).

M. Thaxton was recalled by the court, and he confirmed that
the M. Hope |l aboratory is a "controlled environnent"” and that
only "authorized personnel” are permtted to enter the lab. He
al so confirmed that he informed M. Richards that he would try to
post - wei gh sanpl es, but after subsequently speaking to the
Pittsburgh | ab, he was infornmed not to post-weigh the ful
cassette capsule by placing themin the balance with dirt on
them M. Thaxton stated that he had no wei ghing problemw th the
sanpl es the contestant was using for its own benefit because they
were clean. He confirned that he may not have informed M.

Ri chards that he could have a tour of the lab (Tr. 241).

In response to further questions, M. Thaxton stated as
follows (Tr. 241-243):

JUDGE KOUTRAS: Do you have an opinion as to whether the
testimony that you've heard today about Peabody's
concern with regard to the possible problemw th the
cassette to be reasonable or valid, or do you think it
is just something they are trying to conjure up here?
Try to beat the rap so to speak?

THE W TNESS: | purchase cassettes for our entire
district. | buy cassettes and have used them for two or
three years. They are that old. W have never had a
problemwi th any of our cassettes. They are checked by
manuf acturers through our Pittsburgh |lab. Eight percent
of the cassettes are sent in for verification of the
initial weights. W have never had any problemw th MSA
cassettes in the past.

JUDGE KOUTRAS: Were they using MSA cassettes?

THE W TNESS: Yes, sir. It is the only approved cassette
assenbly at this tine.

JUDGE KOUTRAS: You've heard their testinmony that they
expl ored every reasonable possibility: the scrubbers,
t he machi nes, the nen, everything. They thought it

m ght be possible that there was sonmething wong with
the cassettes. They went to MSHA for sone assistance
and they were turned away and that nmade them fee
pretty bad.
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Now t hey are defending this thing on the basis
that MSHA woul dn't help them and they didn't get any
cooperation. They say, "we did everything that we
t hought was reasonabl e and we don't understand why this
guy dropped an order on us."

THE W TNESS: Li ke they stated, they brought 12
cassettes into us when they thought the cassettes were
a problem W did open up seven of the cassettes,

wei ghed the internal package and did not find a
significant difference between the initial weights of

t hose cassettes. Fromthat we gathered that the filters
wer e indeed

JUDGE KOUTRAS: Let me ask you this one nore tine. Do
you know of any policy in the district office with
regard to the enforcenment of respirable dust sanples,
and whet her the inspectors are instructed if the
sanpl es show non-conpliance after the initial citation
they are to issue an order.

THE WTNESS: Only if they determ ne that significant
action is not being taken by the operator to be in
conpl i ance.

JUDGE KOUTRAS: Here you have a case where the inspector
was on scene and the mine operator both agree that
there is no problem They can't find a problem

THE W TNESS: That is quite possible. The inspector is
not trained actually to go in and take the system
apart. He may or may not be able to see anything.

Fi ndi ngs and Concl usi ons

The undi sputed facts in this case establish that a section
104(a) "S&S" Citation No. 9959601, was issued by MSHA | nspector
Billy G WIley on March 22, 1988. The citation was served on the
contestant by mail, and it was based on the fact that five valid
dust sanples collected by the contestant for the designated
occupation in nmechani zed mning unit 017-0, exceeded the
requi renents of mandatory health standard 70.101. As a result of
the citation, the contestant was required to "take corrective
actions to | ower the respirable dust and then sanple each
production shift until five valid sanples are taken and subnitted
to the Pittsburgh Respirable Dust Processing Laboratory."

I nspector Wley fixed the abatenent time as April 13, 1988.

The contestant concedes that it did not contest the citation
or the proposed civil penalty assessnent for the violation, and
that the penalty was paid. However, contestant asserts that the
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paynment of the penalty was an inadvertent nistake, and that it
was paid when it received a collection letter from MSHA i n which
| egal action to collect the penalty was threatened. Citing the
Conmi ssion's decisions in Od Ben Coal Conpany, 7 FMSHRC 205
(February 1985) (footnotes 4 and 6), and Rivco Dredging Corp., 10
FMSHRC 624 (May 1988), contestant takes the position that an

i nadvertent or m staken paynment of a civil penalty assessnent
shoul d not pose a technical obstacle to a decision on the nerits
of a contested wi thdrawal order

In support of its contention that the civil penalty
assessment for the citation was paid by m stake, contestant
submtted an affidavit executed by its counsel Eugene P
Schmittgens, Jr. M. Schmittgens explains that a review of his
file with regard to the civil penalty mne identification
assessment control number 46-012143-03580, dated June 13, 1988,
reflects a notation that Order Number 09959601 was nmar ked DNP (Do
not pay), and that the proposed civil penalty anpount of $620 was
deducted fromthe total proposed penalty for the order and
underlying citation. M. Schm ttgens explains further that upon
receipt of a letter from MSHA's col |l ections office Septenber 8,
1988, advising the contestant that MSHA had received a partia
paynment for the case, and that it was to remit an additional $620
under threat of a collection action if it did not do so, paynent
was made. M. Schmttgens asserted that the paynment was the
result of an administrative error, oversight or nistake, and that
at no tinme was any action contenplated by the contestant which
woul d be inconsistent with its right to contest the section
104(b) order which is in issue in this case.

MSHA concedes that the Notice of Contest filed by the
contestant preserved its right to contest the section 104(b)
order. However, MSHA takes the position that the contest filed by
the contestant was filed too late to preserve its right to
contest the section 104(a) citation. MSHA points out that the
contestant failed to tinmely contest the section 104(a) citation
whi ch was issued on March 22, 1988, and that when it filed its
Noti ce of Contest on May 19, 1988, while it preserved its right
to contest the section 104(b) order, the contest was too late to
preserve its right to contest the citation. MSHA further points
out that the contestant had a second chance to contest the
citation when the civil penalty proceeding was initiated, but
that it failed to request a hearing on the nerits of the
vi ol ation, and subsequently paid the civil penalty assessnent for
the violation in question.

Recogni zing the fact that the Comm ssion has held that an
operator's right to contest a violation is not extinguished when
a civil penalty is paid by genui ne m stake, MSHA concl udes t hat
on the facts of this case, there was no such m stake on the part
of the contestant. Citing the decisions in Coal Junction Coa
Conpany, 11 FMSHRC 502 (April 1989), Canp Fork Fuel Conpany,
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11 FMSHRC 496 (April 1989), and Westnorel and Coal Conpany, 11
FMSHRC 275 (March 1989), MSHA point out that in each of these
cases, the operator paid the penalty after it had tinmely
requested a hearing on the violations in question. In the instant
case, MSHA argues that the contestant did not tinmely request a
hearing on the violation described in the section 104(a)
citation, and that it would be absurd to allow it to resurrect
its right to contest the violation sinply because it "m stakenly"
pai d the assessed penalty after its right to contest the

vi ol ati on had expired. MSHA concludes that the contestant's

m st ake was not in paying the penalty, but in not requesting a
hearing in the first place, and that since neither the citation
or the penalty were contested, the citation has becone a fina
order of the Comm ssion pursuant to section 105(a) of the Act,
and it is not subject to further review.

Section 105 of the Act provides an operator with two
opportunities to contest and request a hearing concerning the
i ssuance of a section 104(a) citation. It may seek review of an
abated citation pursuant to section 105(d) before a civil penalty
assessnment is proposed by MSHA, and it may seek review pursuant
to section 105(a) by contesting the proposed civil penalty
assessment when such a proceeding is filed by MSHA. However, if
an operator fails to contest a civil penalty proposed for a
citation, section 105(a) expressly provides that both "the
citation and the proposed assessnent of penalty shall be deened
the final order of the Commr ssion and not subject to review by
any court or agency." Further, an operator's paynment of a
proposed penalty constitutes an adm ssion of the underlying
viol ation and precludes the operator from continuing a pending
section 105(d) contest of the violation. O d Ben Coal Conpany,
supra, 7 FMSHRC at 209. "For purposes of the Act, paid penalties
that have becone final orders pursuant to section 105(a) reflect
vi ol ati ons of the Act and the assertion of violation contained in
the citation is regarded as true" |Id. See also Amax Coal Co. of
M ssouri, 4 FMSHRC 975, 978-79 (June 1982); Ranger Fue
Cor poration, 10 FMSHRC 612 (May 1988).

On the facts of the instant proceeding, it seens abundantly
clear to nme that the contestant failed to avail itself of two
opportunities granted by the Act to contest the allegation of
violation made in the section 104(a) citation in question
Instead, it paid the civil penalty proposed for the violation
and | cannot conclude that such payment was i nadvertently or
m st akenly nmade. The facts here show that the contestant never
requested to be heard on the citation, and information provided
by the affidavit executed by M. Schmittgens | eads ne to concl ude
and find that the "DNP (Do not pay)" notation referred to therein
makes specific reference to the order and not the citation. In
any event, | agree with MSHA's position on this issue, and
conclude and find that while the contestant has preserved its
right to challenge the legality of the section 104(b) order, both
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the validity of the citation and the civil penalty proposal for
the violation stated therein are final under section 105(a) of
the Act and not subject to review Accordingly, the contestant's
argunents to the contrary ARE REJECTED

The Section 104(b) Order

The principal issue presented in this case is whether or not
I nspect or Boggs acted reasonably in issuing section 104(b) Order
No. 3141311, and declining to further extend the period of tinme
for abatement of the conditions cited in the section 104(a)
Citation No. 9959601

Section 104(a) of the Act, 30 U S.C. 0O 814(a), provides in
part as follows:

Each citation shall be in witing and shall describe
with particularity the nature of the violation
including a reference to the provision of the Act,
standard, rule, regulation, or order alleged to have
been violated. In addition, the citation shall fix a
reasonabl e tine for abatement of the violation

Section 104(b) of the Act, 30 U.S.C. O 814(b), provides as
fol |l ows:

I f, upon any followup inspection of a. . . mine, an
aut hori zed representative of the Secretary finds (1)
that a violation described in a citation issued
pursuant to [section 104] . . . has not been totally
abated within the period of time as originally fixed
therein or as subsequently extended, and (2) that the
period of tinme for the abatenent should not be further
ext ended, he shall determ ne the extent of the area
affected by the violation and shall pronptly issue an
order requiring the operator of such mne or his agent
to i medi ately cause all persons, except those persons
referred to in subsection (c) of this section, to be
wi thdrawn from and to be prohibited fromentering,
such area until an authorized representative of the
Secretary determ nes that such violation has been

abat ed.

In this case, the section 104(a) citation was issued on
March 22, 1988, and Inspector Wley fixed the initial abatenent
time as April 13, 1988. He required the contestant to take the
necessary corrective action to |ower the respirable dust
exposure, and to sample each production shift until five valid
dust sanples were taken and subnmitted to MSHA' s Pittsburgh
| aboratory. M. WIley subsequently nodified the citation to
permt the contestant to submt the sanples to MSHA's M. Hope
| aboratory, and this nodification was served on the contestant by
mai |l on
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April 11, 1988, 2 days before the abatenment period was due to
expire. The original abatement date remained unaffected by this
nodi fi cation.

On April 13, 1988, the date fixed for abatement of the
citation, Inspector Boggs nodified the citation in order to allow
the contestant nore tine to collect the respirable dust sanples
for the cited MMJ 017-0 unit, and he extended the abaterment tinme
five (5) additional days to April 18, 1988. Thereafter, on Apri
19, 1988, at 9:55 a.m, Inspector Boggs issued the contested
section 104(b) withdrawal order, and the reason stated for this
action is that "the operator failed to adequately control the
respirable dust in the working environnment of designated
occupation 036 continuous miner in the 3 North 017-0 section.” At
2:00 p.m that same day, |nspector Boggs nodified the order in
view of the contestant's subm ssion and i nplenentation of a
revi sed respirable dust-control plan, and the nodified order
al l owed the contestant to continue to operate in order to coll ect
dust sanples on the cited unit to determni ne whether conpliance
had been attained. M. Boggs subsequently term nated the order at
4:50 p.m, on April 21, 1988, after the sanple results for six
valid sanples collected during an MSHA inspection confirned that
the cited unit was in conpliance.

The contestant argues that an inspector's determnation to
i ssue a section 104(b) w thdrawal order nust be based upon the
facts confronting himat the tinme regardi ng whether an additiona
abat ement period should be allowed, Od Ben Coal Conpany, 6 |BMA
294, 1 MSHC 1452 (1976). In making such a decision, contestant
asserts that the inspector nust exercise his discretionin a
reasonabl e manner, and that any decision not to extend the
abatenent time nust be reasonably nmade, and it cannot be
arbitrary or capricious, United States Steel Corporation, 7 |BMA
109, 1 MSHC 1490 (1976); Peter White Coal M ning Corporation, 1
FMSHRC 255, 1 MSHC 2086 (1979).

The contestant asserts that on the facts of this case,
I nspect or Boggs abrogated his responsibility to make an i nfornmed
judgment of all of the facts and circunstances necessary to any
reasonabl e determ nation as to whether or not the time for
abat enent shoul d be extended. Contestant asserts that M. Boggs
own testinony clearly shows that while he had an opportunity to
acquaint hinmself with the facts, he neglected to do so. In
support of this argunent, contestant points out that |nspector
Boggs was present at the mine on 8 of the 20-work days between
the issuance of the citation and the order, and despite the fact
that he knew that the mne had only three working sections, and
that a working section is one of the places with which he was
concerned, he did not visit the cited 017 unit in March or April
1988, until after he issued the order. The contestant further
poi nts out that M. Boggs never discussed with the contestant a
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respirabl e dust problemon the section, or efforts being nade by
the contestant to abate such a problemduring this tine.

Cont estant concludes that at the tinme he issued the order
I nspect or Boggs, by his own testinony, had no facts upon which to
make a finding that the period for abatenent of the citation
shoul d not be extended. Despite being present at the mne and
having the information at his fingertips, contestant maintains
that M. Boggs made no effort to inform hinself of the nature of
the problemon the 017 unit, or the efforts being made to contro
respirabl e dust there. Instead, w thout even discussing the
matter with his supervisor, contestant concludes that M. Boggs
cavalierly issued the order upon the bare know edge that
measurenent of the dust sanples taken on April 11 through 15,
1988, did not show conpliance with the applicable dust standard.
Contestant further concludes that M. Boggs gave no consi deration
to the second part of section 104(a), whether the tine to abate
shoul d be extended, and because he ignhored the facts which
confronted himand acted in an arbitrary and caprici ous manner
t he order nust be vacated.

Contestant argues that the tinme for abatenent of the
vi ol ati on shoul d have been extended. In support of this
concl usi on, contestant argues that where the action that is
requi red of an operator to achi eve abatenent is known, sufficient
time to acconplish abatenment may be considered to be reasonable
abat enent. However, in a case where the operator nust first
deternmi ne what action is necessary to achi eve abatenent,
reasonabl e tine nmust necessarily include both sufficient tinme for
the operator to determ ne what action is necessary and sufficient
time to acconplish that action. Additionally, in the case of a
citation issued for an average concentration of respirable dust
that exceeds the applicable standard, contestant suggests that
the abatenent time nust also include sufficient tine to take the
requi red nunber of sanples and have them processed by MSHA. I|n
the present case, contestant mmintains that even if Inspector
Boggs had attenpted to informhinmself of the facts pertinent to
t he decision of whether to extend the abatenment tine, he
considered only the tine necessary to take five valid sanples to
be reasonabl e, and conpletely disregarded other factors.

Contestant argues that the cited MW 107 represented a state
of the art dust control system and that at the time the citation
was issued, it was already taking extraordi nary neasures to
insure that this system was working properly. Because there
appeared to be no problemin the actual control of respirable
dust, contestant suspected that the violation arose froma
problemin the testing or neasurenment of respirable dust, and
while continuing its efforts to maintain MVJ 017 in top operating
condition as it had before receiving the citation, it directed
its abatenent efforts toward determ ning the cause of the problem
in the testing and neasurenment area. Specifically, it considered
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whet her the problem had been caused by inaccuracies in the
manufacturer's initial weights for the dust sanpling cassettes
used in determ ning weight gain and dust concentration; whether a
physi cal change or deterioration in the cassettes had occurred
due to their age; and whet her MSHA had possibly made errors in
its processing of sanples.

Contestant maintains that all of its abatenment efforts,
i ncluding the neetings with m ne personnel, the review of the
ventilation and dust-control plan with the enpl oyees invol ved,
the efforts at maintaining the dust control system and the
efforts to determne where a problemexisted in the testing and
measur enment of dust, were all comrunicated to MSHA, and according
to the testinony of the contestant's safety nmanager, |nspector
Boggs was kept informed of these efforts. Contestant points out
that it also met with M. Thaxton and with MSHA' s subdistrict
manager for the specific purpose of discussing the cause of the
probl ems on the cited unit.

Cont estant argues that despite its good faith efforts in
attenpting to abate the violation, Inspector Boggs followed
MSHA' s "standard operating procedure” in issuing the order
claimng that he had "no choice" but to issue the order by sinply
relying on his determ nation that a reasonable time for the
contestant to abate the violation was nerely the tine required to
take five valid sanples over five continuous shifts. Contestant
mai ntai ns that in conplete disregard of the circunstances, and
its abatenent efforts, MSHA's "standard operating procedure”
requiring the i ssuance of an order when an operator does not cone
back into conpliance with the respirable dust standard and that a
change be made in the ventilation and dust-control plan
regardl ess of the effect of such a change on dust control, gave
the inspector "no choice" but to issue the order

Finally, contestant argues that in addition to the
reasonabl eness of the abatement tine, and the operator's
abatement efforts, another factor which should be considered in
this case is the relative hazard to which the contestant's
enpl oyees on the cited 017 unit were exposed, Eastern Associ ated
Coal Corp., 1 MSHC 1165 (June 22, 1978); Youghi ogheny & GChi o Coa
Conmpany, 8 FMSHRC 330, 3 MSHC 2179 (1986). Contestant asserts
that there was little or no hazard posed by an extension of the
abatenent time, and although the figures for respirable dust that
MSHA neasured were in excess of the standard, there is no
evi dence that these figures actually resulted from excessive
| evel s of respirable dust in the air on the 017 unit. To the
contrary, contestant concludes that all of the evidence in the
record points toward a problemin neasurenment of respirable dust,
and that the only thing that M. Boggs testified that contestant
had not done that it m ght have tried in order to abate the
violation was to assign a person other than the section foreman
to nmonitor the dust sanpling punps. Contestant points out that
M. Boggs
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conceded this would only have had a possible effect on testing
and neasurenent and not on the actual |evels of dust (Tr. 28).
Therefore, contestant concludes that the enployees on the 017
unit would suffer no harm by an extension of abatement tine to
enabl e the contestant to determ ne how to effectively neasure
| evel s of respirable dust to achieve conpliance with the
appl i cabl e standard.

Cont estant concludes that it made diligent, good faith
efforts to control respirable dust and to abate the respirable
dust violation on the cited 017 MW, and that the order was
i ssued by MSHA in accordance with sone "standard operating
procedure” which considers only failure to attain conpliance, and
ignores the operator's abatenent efforts, the real nature of the
problemthat led to the violation, and the fact that m nimal or
no harm was posed to the mners. Contestant concludes that such
rigid inflexibility in enforcenent is not contenplated by the Act
and should not be permitted in this case, and that a reasonabl e
time to abate a violation should include sufficient time for the
operator to determ ne what action is necessary to achieve
abatement and to performthat action, not just the amount of tinme
necessary to take the required sanples and to have them processed
by MSHA. The nature of the problemin this case and the diligent,
good faith efforts of the contestant nmake it reasonable for an
extension of time to abate to have been given, especially when
the extension poses little or no hazard to nminers.

MSHA t akes the position that |Inspector Boggs acted
reasonably in not extending the tine for abatenment of the
citation. Citing United States Steel Corporation, 7 |IBMA 109
(1976); Youghi ogheny and Chi o Coal Conpany, 8 FMSHRC 330, 339
(1986); and Consolidation Coal Conpany, 3 FMSHRC 2201, 2204
(1981), MSHA states that three factors are generally considered
in determ ning whether the decision not to extend the abat enent
time was reasonable, and it takes the position that these factors
i ndicate that |nspector Boggs acted reasonably in this case. The
factors cited are as foll ows:

1. The degree of danger that any extension would have
caused to mners;

2. The diligence of the operator in attenpting to neet
the tinme originally set for abatenent; and

3. The disruptive effect an extensi on woul d have had
upon operating shifts.

MSHA argues that any extension of the abatenent period would
have increased the miners' exposure to the hazards of excessive
concentrations of respirable dust. Although recognizing the fact
that the harnful effect of any one incident of exposure to
excessive concentrations of respirable dust is negligible, MSHA
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poi nts out that such exposure nonetheless is presunmed to be a
significant and substantial hazard. The miners on the cited 017-0
unit were not wearing protective equipnment, and there is no other
evi dence indicating that their exposure would not significantly
and substantially contribute to respiratory di sease.

MSHA asserts that the subject mne, and the cited 017-0 unit
in particular, have a history of excessive levels of respirable
dust, and extending the abatenent period would have increased the
m ners' cumul ative exposure to this hazard (exhibit G4, Tr. 64,
90-91). MSHA agrees that if the dust sanples submitted by the
contestant reflected inaccurate nmeasurenments, rather than
excessi ve concentrations of respirable dust, and the respirable
dust on the cited unit had in fact been bel ow the applicable
limt, there would have been no harmin extendi ng the abatenent
period. MSHA states that there is no credi ble evidence to support
any assertion that the dust sanples were inaccurate, and it
poi nts out that the contestant has not contested numerous prior
citation for excessive dust at the mine and the cited 017-0 unit.

Wth regard to the contestant's diligence in attenpting to
abate the citation, MSHA agrees that inmediately after the
citation was issued, the contestant attenpted to abate the
violation by thoroughly inspecting and repairing its mning
equi pnent, dust scrubbers, and ventilation systemon the cited
unit, and that the abatement tine was extended to allow the
contestant to take additional sanples. MSHA states further that
by April 19, 1988, the contestant had determ ned that there was
nothing nore it could do underground to abate the violation, and
MSHA suggests that it does not appear that the contestant had
done everything possible to achieve abatenent. In support of this
concl usi on, MSHA points out that Inspector Boggs suggested the
assignment of a mner to nonitor the punps, and that M. Thaxton
observed that the contestant did not balance its scrubber system
(Dep. Tr. 27-28; Hrg. Tr. 228-29). MSHA al so points out that the
contestant had no problemconing into conpliance once the order
was issued (Tr. 233-34).

MSHA asserts that while the contestant may have been
diligent in inspecting its mning equipnment, it was lax in
checking its sanmpling cassettes. MSHA points out that within an
hour of the issuance of the citation, the contestant had
suspected that the cassettes it was using had deteriorated due to
age, and instead of using newer cassettes, or submtting the
suspected ones to MSHA or an independent |ab for analysis, it
pursued an amateurish and i nadequate investigation into the
reliability of its old cassettes. Further, although the
contestant's safety supervisor admtted that the contestant had
suspected the filters to be defective, he did not really check
them MSHA concl udes that had | nspector Boggs extended the
abatenent time, the only action the contestant woul d have taken
woul d have been to use new
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cassettes, and there is no credible excuse for its not having
done so previously. MSHA further states that the pattern of dust
concentrations anal yzed during the abatenment period supports the
concl usion that the contestant was not making any progress in
abating the violation (Tr. 81-82; 234-235).

Wth regard to the disruptive effect of the order, MSHA
argues that the issuance of the order did not disrupt production
on the cited unit because the unit was normally idle for
mai nt enance during the day shift, and the order was nodified 5
hours later the same day to allow m ning and sanpling to
conti nue.

In response to the contestant's assertions that it received
little or no cooperation from MSHA during its efforts to
deternm ne whether or not its sanpling cassettes were defective,
MSHA states that the contestant never expressed any
di ssatisfaction with the assistance provi ded by MSHA regardi ng
its mning equi pment, dust scrubbers, or ventilation system MSHA
asserts that Inspector Boggs made nunmerous visits to the nmine
during the period set for abatement, and al though he did not
i nspect the 017 unit, he went out of his way to visit this area
in an attenpt to assist in abating the violation (Tr. 183). MSHA
concl udes that M. Boggs was no nore successful at
troubl e-shooting than contestant's experts were, and that it does
not appear that the contestant requested very nuch help with its
under ground m ni ng operations (Dep. Tr. 35). MSHA further
concludes that its failure to cone up with a solution to the dust
probl em does not nean that it was not being cooperative or
unr easonabl e.

In response to the contestant's dissatisfaction with the
response it received from MSHA' s | aboratory personnel, MSHA
points out that it agreed to weigh sonme filters fromold
cassettes to see if the weights reported by the manufacturer were
accurate, and it pre-wei ghed sonme cassettes for use in subsequent
sanmplings. MSHA adnits that it refused to weigh these cassettes
after sanmpling, and refused to allow the contestant's
representatives to witness its |aboratory analysis of the
filters, but it maintains that given the sensitivity of its
| aboratory equi pnent, and the fear of contamination, its refusals
were reasonable in the circunstances. Conceding that there may
have been sone m sunderstandi ng over what could be done at its
M. Hope Laboratory, MSHA states that it cooperated and assisted
with the contestant's officials as nuch as possible.

Contrary to the contestant's assertions, MSHA argues that it
was nore than reasonable in giving the contestant the opportunity
to abate the violation, and that the contestant was given a
second chance when MSHA extended the tine for abatement on Apri
13, even though a set of sanples that exceeded the applicable
standard had al ready been submitted during the original abatenent
period. Furthernore, MSHA states that it was quite lenient with
the contestant after the order had been issued in
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that knowi ng that the contestant had already reviewed the
conditions on the cited unit, and that any defect in its sanpling
procedure woul d be elim nated because MSHA woul d be col |l ecting
the sanples to determ ne whether the order should be lifted, MSHA
accepted m nor changes in the dust-control plan and pronptly

nodi fied the order to allow mning to continue.

MSHA agrees that neither party in this case has been able to
i dentify the problemthat caused excessive concentrations of
respirable dust in the sanmpling taken prior to April 20, 1988. In
response to the contestant's insistence that the condition on the
cited unit were the same on April 20 as they were when the
previ ous sanples were taken, and that the only difference was
that the sanples of April 20 were taken by MSHA personnel using
cassettes supplied by MSHA, MSHA points out that Inspector Boggs
recall ed that the contestant may have installed a | arger hose
between the water supply and the continuous-m ni ng nmachi ne (Dep.
Tr. 39). MSHA concludes that unless the contestant nmade sone
ot her undi scl osed changes, it is likely that the violation was
caused by the contestant's inproper sanmpling nethods, its
defective cassettes, or decreased production at the tinme of
MSHA' s sanmpling (Hrg. Tr. 78-79, 96). MSHA points out that
because the serial numbers on the cassettes used by MSHA on Apri
20, 1988 are |lower than the serial nunbers on the cassettes the
contestant had been using, the cassettes used by MSHA were
probably ol der than the ones being used by the contestant (Tr.
243, exhibits G1, G5, G6). MSHA concludes that any defects in
the contestant's cassettes woul d have been caused by its storage
and handling, rather than just the age of the cassettes.

MSHA further points out that subsequent to the term nation
of the contested order, the contestant was again cited for
several violations of the respirable dust standards on its 017-0
unit (Tr. 84-85; exhibit G4, pg. 3), and that the last citation
was abated by the abandoning of its "state of the art" equi pnent
(Tr. 112, 124-125). Since the contestant had al ready done
everything it planned to do in regards to the dust concentrations
on the cited unit, and since there is no credible excuse for
continuing to use suspect sanpling cassettes, MSHA concl udes that
the decision not to extend the tinme for abatenent any further was
nore than reasonabl e.

There is no dispute that the cited respirable dust violation
was not abated at the tinme |Inspector Boggs issued the contested
order, and the parties are in agreement that the cause of the
hi gh sanpling results obtained by the contestant was never
di scovered. The critical issue is whether or not the inspector
acted unreasonably in not extending the time for abatenent, and
whet her the issuance of the order was arbitrary. Although MSHA is
correct that the three factors stated in the Youghi ogheny and
Ohi o Coal Conpany case, supra, nanmely (1) the degree of danger
that any extension in the abatenent tinme would have caused to
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m ners, (2) the operator's diligence in attenpting to neet the
initial abatenent time, and (3) the disruptive effect that an
extension of time would have had upon operating shifts, are
factors to be considered in determ ning whether any decision not
to extend the abatenent tinme was reasonable, the threshold
guestion in this case is whether or not Inspector Boggs made nore
than a cursory decision not to extend the tinme, or sinply
arbitrarily decided to i ssue the order w thout consideration of

t hese or other factors.

In Peter White Coal M ning Corporation, 1 FMSHRC 255 (Apri
24, 1979), Judge Fauver vacated a section 104(b) order on the
ground that the inspector failed to give any consideration to the
extension of time allowed for abatement of the citation. The
judge found that such consideration was a basic requirenent for
t he i ssuance of such an order

United States Steel Corporation, 7 |BMA 109 (Novenber 29,
1976, 1 MSHC 1490 (1976)), involved a citation for a violation of
respirabl e dust standard 30 C.F.R. O 70.250. It was held that as
a matter of law, an inspector's authority under section 104(b) in
determ ni ng whether the abatenent tinme for the violation should
be extended, or an order of w thdrawal issued, carries the
implication that it will be exercised reasonably, not arbitrarily
or capriciously. In that case, although the inspector nade
inquiries into the operator's abatenment efforts, and was aware of
certain mtigating circunstances, he nonethel ess issued a
wi t hdrawal order. The presiding judge held that the inspector's
i ssuance of the order was unreasonable and he vacated it. On
appeal, his decision was affirnmed.

In Consolidation Coal Conpany, 1 FMSHRC 2638 (COctober 1979)
Judge Broderick vacated a section 104(b) order after finding that
the operator had done substantial work to abate the cited
condition and that the work was ongoi ng when the inspector next
returned to the mine to check on the abatement. Under these
ci rcunst ances, Judge Broderick concluded that the abatement tine
shoul d have been extended.

Eastern Associ ated Coal Corporation, 1 MSHC 1665 (June 22,
1978), decided by forner Conm ssion Judge Forrest Stewart,
concerned an operator's challenge to the initial abatenment tine
fixed by an inspector to abate a respirable dust violation of 30
C.F.R 0 70.100(b), and a challenge to the inspector's failure to
further extend the abatenent time, which resulted in the issuance
of a section 104(b) order. Judge Stewart held that such an order
shoul d be based on the prevailing circunstances including the
initial sanpling processing tinme; the time required to evaluate
t he sanpl es and make changes; the tinme to review the results of
addi ti onal sanples; and the degree of hazard presented. Judge
Stewart noted that the citation was issued
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solely on the basis of an MSHA conputer print-out reflecting
non-conpliance with the applicable dust standard, that there was
no communi cati on between the operator and MSHA concerni ng whet her
the tine set for abatenent was sufficient considering the

exi sting circunstances, that no inspection was nade, and that the
initial abatenent time was the "standard" anmount of time set in
all respirable dust cases, i.e., the tine deternm ned by the

i nspector to sufficiently allow for the taking and recei pt of
results of post-notice respirable dust sanples taken by the

i nspector.

On the facts of the Eastern Associ ated case, which indicated
that the operator was experiencing adverse mning conditions, was
shut down for a period of time due to a strike, experienced
difficulties in obtaining repair itens for its equi pment, needed
additional time to evaluate the results of its dust sanpling in
order to decide where the corrective action was needed, and the
short term dust exposure hazard to mners, Judge Stewart found
that the inspector failed to give adequate consideration to al
of these circunmstances, and he vacated the order based on his
finding that the inspector should have all owed additiona
abatenent tinme and extended the tinme rather than issuing a
wi t hdrawal order

M. Boggs' belief that the contestant was given a reasonable
time to abate the violation was based solely on his view that the
time allowed for additional sanpling and the recei pt of the
results was anple and reasonable. He confirmed that his norna
practice in deciding whether or not to extend the abatenent tine
i s based on whether or not an operator can justify the additiona
ti me because of equi pnent breakdowns, strikes, or other
ci rcunst ances beyond the operator's control, and that in this
case, he would have extended the tinme if it were justified.
fail to understand how M. Boggs could have made any i nforned
judgment as to whether or not the abatenment tinme should have been
further extended when he made no further inquiries as to the
contestant's abatement efforts, nmade no effort to determ ne what
the contestant was doing in its attenpts to abate the violation
and sinply concluded that no further tinme would be permtted
because MSHA's "standard operating procedure” |eft himno choice
but to issue the order sinply because the additional sanpling
showed non-conpliance. | find no rational basis for an inspector
to automatically issue a section 104(b) w thdrawal order sinply
because an operator's sanmpling results reflects continued
non-conpliance with the dust standards. If this were the case, an
i nspector could refuse to further extend any abatement tine for
any violation sinply because an operator has not abated the
condition within the initial time fixed for abatenment, completely
ignoring the circunstances presented, or the three factors
al luded to by the aforenentioned case | aw.



~2103

When asked what he woul d have done to achi eve abatenment,
I nspect or Boggs stated that he would have assigned soneone to
make sure the dust sanmpling punps were properly taken care of,
that he woul d have paid close attention to the ventilation on the
section and the continuous-m ni ng machi ne wat er sprayi ng
operations, and that he would have checked the water pressures on
the machines, and nonitored the ventilation for any necessary
adj ust rents. However, since M. Boggs did not communicate further
with anyone at the mne, and did not visit the working section
where the cited unit was operating, even though he was in the
m ne conducting inspections during the abatenent period, he
obviously had no information as to whether or not the contestant
was doi ng any of the things that he suggested. Any invol venent by
M. Boggs canme after the order was issued. | can only concl ude
that his decision that a further extension of tine was not
justified was based solely on his belief that he was required to
i ssue an order, regardless of any abatement efforts by the
contestant, if the additional sanpling showed non-conpliance. |
find such a procedure to be arbitrary on its face.

On the facts of this case, | agree with the contestant's
assertion that Inspector Boggs did little or nothing to ascertain
all of the facts and circunstances before issuing the order. By
his own adm ssion, M. Boggs confirnmed that he had "no choice"
but to issue the order, and his decision to do so was based
solely on the fact that the dust sanples submitted by the
contestant for April 13 through 15, 1988, reflected that the
cited unit was still out of conpliance. M. Boggs believed that
the contestant was given a reasonable tinme to abate the violation
because it was allowed additional tine to collect and subnmt dust
sanples to MSHA, and he confirmed that he woul d not have extended
the citation abatenent time if the contestant were not attenpting
to abate the violation in good faith. He further confirmed that
it was MSHA "standard operating procedure" for an inspector to
i ssue a section 104(b) order after additional sanmpling reflects
non- conpl i ance, and that after an order is issued, an operator is
required to make changes in its ventilation and dust-contro
plan, in addition to further sanpling.

| take note of the fact that the inspector who issued the
initial citation and fixed the abatenent tinme for April 13, 1988,
subsequently nodified it to permit the contestant to subnit dust
sanples to MSHA's M. Hope Laboratory rather than to its
Pittsburgh | aboratory. This nodification was made on April 11
1988, 2 days before the expiration of the initial abatenent tine.
Since the contestant had to sanple over five consecutive working
shifts, and since it was sanpling during the period April 11
through 15, 1988, it had 3 days subsequent to the taking of the
| ast sanple to receive and consider the sanmpling results before
the expiration of the extended abatenent tine on April 18, 1988,
whi ch was given by M. Boggs. M. Boggs concluded that this was
anpl e and reasonable tinme to abate, and his conclusion in this
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regard was obviously nmade without any know edge of the
contestant's abatement efforts, and was based solely on the
results of the sanpling.

MSHA' s Supervi sory Industrial Hygienist Thaxton confirmed
that he did not discuss the violation with Inspector Boggs. M.
Thaxton al so confirmed that pursuant to MSHA's policy, if an
i nspector deternmines that a m ne operator has nade no effort to
control dust, and sinply subnits additional sanples, the
i nspector is instructed not to extend the abatenent time further
and to issue a section 104(b) order. In the instant case, M.
Thaxton further confirmed that if |Inspector Boggs was unaware of
any action by the contestant to abate the violation and come into
conpliance, he would be justified in issuing a section 104(b)
order if the only action taken by the contestant was to take
addi ti onal sanpl es.

M. Thaxton took the position that since the contestant took
"what ever action" was necessary to abate the order, it could have
done so when the citation was issued. Like M. Boggs, M.
Thaxton's belief that the contestant made no significant
conpliance effort was based on the sanples which it had
subm tted. However, M. Thaxton conceded that he had never been
in the m ne, never discussed the violation with M. Boggs, and
had no i dea what was causing the problem He specul ated that the
contestant may not have been following its dust-control plan, nmay
have introduced too rmuch ventil ati on which may have reduced the
efficiency of the scrubbers, and that the individuals being
noni tored for dust may not have been positioned properly. He
stated that "when our inspector is there, he is supposed to see
that the plan paraneters are being foll owed. M. Boggs would have
to tell you what he actually observed." Based on the record in
this case, | cannot conclude that M. Boggs saw anything relating
to the contestant's abatenment efforts until after the order was
i ssued. M. Thaxton agreed that in order to cure a dust problem
the operator nmust know what caused it, and that it must have
enough tine to discover the cause.

The credi ble testinony of contestant's safety supervisors
Ri chards and Jarrell reflect that during the abatenment period the
contestant was making an effort to ascertain the cause of the
dust problem including the dismantling of the m ning nmachine,
reviewi ng and discussing its ventilation and dust-control plan
with its enpl oyees, nonitoring its operations, and nmeetings with
MSHA of ficials. Miintenance foreman Barker testified that he had
four mai ntenance people working on the cited unit on a daily
basi s cl eaning and servicing the mner machi ne scrubber system
prior to the sanpling in March, 1988, and during the sanpling of
April 12 and 14, 1988. Laboratory technician Bailey confirnmed
that he prewei ghed and post wei ghed sone of the sanpling
cassettes used during the April, 1988 sanpling.
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The record establishes that after exhausting all of its efforts
to isolate the possible cause of the high dust sanpling results,
the contestant focused its efforts on pursuing its belief that
one of MSHA's Pittsburgh | aboratory technician's may have
m scal cul ated the sanpling results, or that the sanpling
cassettes used in the sanpling by the contestant were either
defective or contam nated. |nspector Boggs recalled that he heard
sonme conments by contestant's personnel conplaining about their
belief that a new enployee at the MSHA Pittsburgh | aboratory may
have made a mistake in the sanmpling, and that at the request of
the contestant, sone of the sanples were allowed to be subnitted
to the M. Hope | aboratory. At page 21 of its post-hearing brief,
MSHA conceded that "it is likely that the violation was caused by
Peabody' s i nproper sanpling nethods, its defective cassettes, or
decreased production at the tine of MSHA's sanpling." Under al
of these circunmstances, the contestant's suspicions that the
defective sanpling cassettes may have caused the high sanpling
results fromits testing is plausible and reasonable, and | find
no basis for concluding that the contestant advanced this theory
as a delaying tactic or to avoid conpliance.

Al though it is true that the contestant suspected that its
cassettes may have been defective after the citation was issued
in March, 1988, the fact that it did not discard them because it
had a | arge supply and they were expensive cannot detract from
its good faith effort to ascertain whether the cassettes were in
fact defective. Although one may agree that the contestant's
nmet hodol ogy in attenpting to deternine whether the cassettes were
defective was sonewhat amateurish and inadequate, | cannot
conclude that its efforts in this regard were |ess than
reasonabl e or lacking in good faith.

M. Richards testified that he made one or two trips for
conferences at MSHA's sub-district office, and also visited the
M. Hope | aboratory in an effort to have the sanple cassettes
wei ghed to determ ne whether they were defective. M. Jarrel
confirmed that he and M. Richards visited the M. Hope
| aboratory on April 8, 1988, to weigh some dust sanples. He also
confirmed that after the five sanples taken on April 12 through
14, 1988, were taken with the pre-wei ghed cassettes wei ghed at
the M. Hope |l aboratory and the contestant's |aboratory, he
believed that MSHA's M. Hope | aboratory woul d post-wei gh them as
a neans of confirm ng whether they were contam nated or
defective, but it did not do so. M. Thaxton confirned that he
informed M. Richards that he would try to post-weigh the
sanpl es, but subsequently declined to do so on advice of the
Pittsburgh | aboratory, and MSHA concedes that there may have been
some m sunderstandi ng over what could be done at the M. Hope
facility (Brief, pg. 20). M. Jarrell confirnmed that if the order
had not been issued, the old sanple cassettes woul d have been
di scarded (Tr. 179).
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Under all of the aforenmentioned circunstances, | conclude and
find that the contestant was making a diligent effort inits
attenpts to ascertain the cause of its dust sanpling results
whi ch placed the cited unit out of compliance, and was attenpting
in good faith to neet the April 18, 1988, abatenent time fixed by
I nspector Boggs. Wiile it may be true that the only action that
the contestant woul d have taken woul d have been to discard the
ol d cassettes and use new ones, | cannot conclude that the fact
that it did not do so was unreasonabl e or inexcusable.

Wth regard to the degree of danger that any extension of
t he abatenent tinme would have caused the miners, MSHA takes the
position that the mne and the cited 017-0 unit in particular
have a history of excessive |evels of respirable dust, and that
the contestant has not contested nunerous prior citations issued
for excessive dust levels of respirable dust on the cited unit in
guestion. The fact is that MSHA s evi dence establishes that the
cited 017-0 unit was previously cited on Novenber 17, 1987, for a
vi ol ati on of section 70.207(a), for failing to take binmonthly
sanpl es, and was again cited on Decenmber 17, 1987, and February
1, 1989, for violations of section 70.101, for being out of
conpliance with the applicable respirable dust standard
established for the particular work shifts cited (exhibit G 4).
Thus, with the exception of the uncontested citation which
preceded the order issued in this case, the contestant has been
cited with two violations for exceeding the dust linmts on the
017-0 unit. | cannot conclude that the cited 017-0 unit has "a
hi story” of "nunerous" violations on this unit.

Wth regard to the overall respirable dust record for the
entire mne, the information which appears on exhibit G4, shows
that with the exception of sanpling which occurred on March 11
1988, reflecting 1.7 ng/nm8 for the 019-0 MVJ unit for designated
occupati on 046, seven additional units which were sanpled during
various tinmes in 1987 and 1988, including the 017-0 unit, were
all in conpliance with the established 1.5 ng/nB8 standard. The
information also reflects that prior to March 22, 1988, MWJ 015-0
was cited three tinmes in 1987 for violations of section 70.101

MSHA agrees that if the dust sanples subnmitted by the
contestant in this case reflected i naccurate measurements rather
t han excessive concentrations of respirable dust, there would
have been no harmin extendi ng the abatenent period. MSHA al so
agreed that it was likely that the violation was caused by the
contestant's inproper sanpling nmethods or defective cassettes,
and this I ends credence to the contestant's argunments that there
may have been a problemin the neasurenment of respirable dust,
rather than excessive levels of respirable dust in the air on the
017-0 unit, and that an extension of the abatement tine to enable
the contestant to determine howto effectively neasure |evels of
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respirabl e dust to achi eve conpliance would not have exposed the
enpl oyees on the unit to any harm

After careful consideration of all of the evidence in this
case, | cannot conclude that MSHA has advanced any probative or
reliable evidence to establish that the extension of the
abatenent tinme would have adversely affected the safety of the
mners on the unit in question, or that the contestant failed to
diligently pursue the abaterment of the violation. | further
conclude and find that the failure by the inspector who issued
the order to give any consideration to the contestant's abatenent
efforts, or to consider any hazard resulting fromthe extension
of the abatenment time, renders the order invalid. Under all of
these circunstances, the contested order |IS VACATED

ORDER

In view of the foregoing findings and conclusions, IT IS
ORDERED THAT:

1. Contestant's Contest |'S GRANTED.

2. The contested section 104(b) Order No. 3141311
April 19, 1989, IS VACATED

Ceorge A. Koutras
Adm ni strative Law Judge



