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Statement of the Case

This proceedi ng concerns a discrinination conmplaint filed by
the Secretary of Labor (MSHA), on behal f of the conpl ai nant
pursuant to section 105(c) of the Federal M ne Safety and Health
Act of 1977, 30 U.S.C. 0O 815(c). The conpl ai nant all eges that the
respondent di scrim nated agai nst himby giving hima verbal and
written warning for taking too long at work breaks and lunch, a
written disciplinary warning for unsatisfactory job performance,
and a 1-day suspension with pay for calling a supervisor at 2:00
a.m, to informhimthat he was going on a work break, and that
it did so because of his reporting safety violations to mne
management and calling MSHA to address these viol ati ons. MSHA
requests a finding that the respondent discrim nated agai nst the
conplainant in violation of section 105(c) of the Act, an order
directing the respondent to expunge the conplai nant's enpl oynent
records of all references to the aforesaid disciplinary actions,
an order directing respondent to pay to the conplai nant al
expenses occasi oned by these adverse actions, with interest, and
it seeks a civil penalty assessnment against the respondent in the
amount of $2,000, for the alleged violation
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The respondent filed a tinmely answer to the conpl aint denying
that it has discrimnated agai nst the conpl ai nant. Respondent
asserts that the disciplinary actions taken against the
conpl ai nant were justified on their merits and were unrelated to
the filing of any safety conplaints. A hearing was held in Tul sa,
Okl ahoma, and the parties appeared and participated fully
therein. The parties filed posthearing briefs, and | have
considered their argunments in ny adjudication of this matter.
Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977, 30 U. S.C.
0 301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 815(c)(1), (2) and

(3).
3. Conmission Rules, 29 C.F.R 0O 2700.1, et seq.
| ssues

The critical issue in this case is whether or not the
di sciplinary actions taken against the conplainant by the
respondent were notivated by the respondent's desire to punish
him or otherwi se retaliate against him because of his safety
conplaints to managenent and MSHA. Additional issues raised by
the parties are identified and di sposed of in the course of this
deci si on.

Sti pul ations

The parties stipulated to three docunents which reflect the
di sciplinary action taken against M. Brock, and they are as
follows (Tr. 5):

1. A nenorandumfrom M. JimKing to M. Brock, dated
August 28, 1987, concerning a verbal warning given to
M. Brock on August 17, 1987, "for taking too |ong at
breaks and lunch" (Exhibit C1).

2. A nmenorandumfrom M. JimKing to M. Brock dated
Sept enber 18, 1987, and titled "Disciplinary
Letter-Unsatisfactory Job Performance" (Exhibit C 2).

3. A nenorandum dated Septenber 29, 1987, from M. Jim
Hi cks, addressed to M. Brock and others, as well as
his "personnel file," concerning a disciplinary meeting
hel d on Septenber 28, 1987, to discuss M. Brock's
"wor k performance and conduct” (Exhibit C 3).
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The parties also stipulated to the respondent's history of prior
civil penalty assessnents for the period August 17, 1987 through
August 16, 1987 (Tr. 6, exhibit C-4).

Conpl ai nant' s Testinmony and Evi dence

Conplainant WlliamJ. (Jerry) Brock, testified that he has
wor ked for the respondent for approximately 19 years, and that he
is classified as a repairman-wel der working in the maintenance
department under the supervision of M. JimKing. M. Brock
confirmed that he serves as the vice-president of his |loca
uni on, International Brotherhood of Boilermakers, and al so serves
as the mner's representative, and nenber of the safety
committee. His duties in this regard include safety matters, and
acconpanyi ng MSHA i nspectors on their mne inspections. He
confirmed that he received a safety conplaint on or about August
11, 1987, concerning sone roofing work being done by independent
contractors at the plant. He explained that he pursued the
conplaint with several managenent officials at the nine
including M. King, and that he was pernitted to go to the area
where the work was being perfornmed to | ook into the conpl aint,
and that he subsequently contacted MSHA to report the matter. He
stated that the respondent's safety and enpl oyee rel ati ons
manager Bob McCormick informed himthat the contractor personne
were non-union and "they were none of ny business." M. Brock
confirmed that MSHA inspectors canme to the nmine in response to
his conmplaint, and that he subsequently net with themat the nine
on August 14, 1987. However, since the contractors were not
wor ki ng that day, he was informed by the inspectors that "there
wasn't anything they could do about it" (Tr. 9-18).

M. Brock identified exhibit C1 as a "verbal warning" he
received on August 17, 1987, from M. King for taking |long |unch
and ot her breaks, and he confirmed that he discussed the matter
with M. King and asked himto be nore specific, but that M.
King was unable to tell himthe specific days and tinmes that he
took too long for lunch or breaks (Tr. 19). M. Brock al so
identified a nenorandum dated Septenber 18, 1987, from M. King
concerning his unsatisfactory work performance in connection with
wor k which he performed on two sliding gates and two screws on
the No. 2 clinker/cooler dust collector (Tr. 20).

M. Brock stated that the verbal warning was not justified
because all of the mners took their allotted |unch hour and
breaks together and "that when its tinme to go everybody just kind
of gets up and goes" (Tr. 22). M. Brock stated that all |unches
and breaks are taken together in the same room and that the
normal allotted time for lunch is 35 mnutes, from12 to 12: 35,
and that the normal breaks are for 15 minutes each, at 9:30 and
2:00 (Tr. 25).
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M. Brock explained the work that he and a trainee perfornmed on
t he dust collector in question on Septenber 16, 1987. He
confirmed that after he requested M. King to explain his
statement that he was spending too nuch time away from his work
on personal business, M. King gave hima witten explanation "
coupl e of days to a week" after he received the nenorandum of
Sept enber 18, 1987, and infornmed himthat anything not related to
his job was considered to be "personal business.” M. King did
not give himany specific instances of "personal business" on
that particular day (Tr. 27-30).

a

M. Brock identified exhibit C-3 as a menorandum concerni ng
a Septenber 28, 1987, neeting with mai ntenance manager John
Bayliss and plant manager J. R Hicks over an incident which
occurred on Septenber 25, 1987. M. Brock explained that on that
day, he was rinsing off his face and hands during the day shift
at 11:40 or 11:45 a.m, before the lunch hour, after working in a
dusty hopper. M. Bayliss accused himof washing up early, and
i nstructed himthat before taking any future breaks he was to
call him (Bayliss) before taking a break. M. Brock stated that
he requested M. Bayliss to give hima letter confirm ng that he
was to call him before taking any breaks, and M. Bayliss then
informed himthat he was to call him or supervisors JimKing or
Frank Vargas before he washed up for any breaks (Tr. 33).

M. Brock stated that he worked the mdnight shift on
Sept enber 25, 1987, and that following M. Bayliss' instructions,
he called M. Bayliss at his home at 2:00 a.m, to informhim
t hat he was washing up before taking a break. M. Brock stated
that he called M. Bayliss because M. Vargas and M. King were
not working the shift. The meeting in question was called to
discuss this call, and M. Brock was suspended for 1 day with
pay, and was told "that | was to take the day off and think about
whet her | wanted to continue working for Blue Circle or not" (Tr.
35). M. Brock understood that he was given the day off because
of his call to M. Bayliss, and he believed that the disciplinary
actions taken against himwere the result of his calling MSHA
(Tr. 36-37). M. Brock stated that his last disciplinary action
occurred approximtely a year and a half prior to the verba
war ni ng of August 17, 1987 (Tr. 37).

On cross-exam nation, M. Brock confirned that he had
perm ssion from M. Bayliss to observed the work of the
contractors on August 11, but that he (Brock) had no know edge as
to the respondent's policy concerning its dealing with
contractors. M. Brock confirmed that prior to this tine he had
brought a nunber of safety matters to the attention of nanagenent
during nonthly safety neetings and no action was ever taken
agai nst him by the respondent for doing this. M. Brock could not
recall that M. King spoke with hima week prior to the verba
war ni ng of August 17, concerning his leaving his job too early to
wash up
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for lunch and that he was going to the shop too early to wash up
to | eave work before the regular quitting time (Tr. 38-43).

M. Brock testified to the work that he and a trainee
performed on the slide gate. M. Brock stated that M. King was
upset with himbecause he told himthat he did not know whet her
the gate was opened or closed, and that M. King told himthat
hi s workmanship on the gate in question was not satisfactory (Tr.
43-49).

M. Brock confirmed that at the tine he received the letter
from M. King concerning his verbal warning for being away from
his job on personal business, M. King said nothing about MSHA or
the roofing contractor, and said nothing about his safety
conplaint (Tr. 50). Wth regard to the washing-up incident, M.
Brock confirnmed that M. Bayliss told himhe was washi ng up too
early, and that he was to contact himbefore he took his break or
when he was washing up to take a break so that he would know when
he was starting his break. M. Brock denied that M. Bayliss
advi sed himthat sanme afternoon that he was to contact his shift
supervisor and tell himthat he was taking his breaks, and he
stated that M. Bayliss told himto contact M. King or M.
Vargas (Tr. 52).

M. Brock confirnmed that he tel ephoned M. Bayliss at his
home at 2:00 a.m, and advised himthat he was calling to i nform
himthat he was going to wash up before taking his break, and
that M. Bayliss responded "Is this some form of harassment” (Tr.
52). M. Brock confirmed that he tried calling M. Bayliss again
at 6:00 a.m that sane norning but his |line was busy, and that he
did so because "He never changed his orders"” (Tr. 53).

M. Brock confirnmed that at the neeting of Septenber 29, his
prior disciplinary letters which were in his personnel file, as
well as his phone calls to M. Bayliss, were discussed. He al so
confirmed that plant manager J. K. Hicks, who was in charge of
the neeting, informed himthat his personnel file did not reflect
a good work record or attitude, and that M. Hicks informed him
that he would be given a day off to think about whether he wanted
to continue working for the conpany. M. Brock confirned that he
took the day off with pay, and upon his return, he continued to
serve as a union officer and mner's representative, and that the
respondent has taken no action agai nst him because of any safety
conplaints since his return to work (Tr. 56).

M. Brock identified certain documents from his personne
file, exhibits R-1 through R-7, as copies of prior disciplinary
war ni ngs he received from 1978 up to and i ncludi ng Septenber
1987, regardi ng attendance, absenteeism and tardiness (Tr.
56-57). In response to a question concerning prior ongoing
counseling given to himand all others in his naintenance
department concerning tinely breaks and |unch hours, M. Brock
stated
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that "M. King would just say watch your breaks and stuff |ike
that, you know, to everybody. Kind of a general statement" (Tr.
58) .

M. Brock confirmed that M. King becane his supervisor on
approxi mately January 1, 1987, and that he (King) had previously
served as president of the union local. M. Brock did not know
whet her or not M. King had also served as the miner's
representative, and he could not recall whether M. King began
counseling all enployees in his department in 1987 about |unch
hours and breaks because M. H cks was "l eaning on him about
these matters (Tr. 58).

In response to further questions, M. Brock stated that he
believed that the safety of contractor enployees, even though
they are non-union, fall within his safety duties as |ong as they
are on nmine property, and that if he observes such enpl oyees in
his work area wi thout proper safety equiprment, he will speak with
them He stated further that "nost of the time" he will seek
managenment' s permni ssion before |eaving his job to speak with
contractor enployees, and that when M. Hertzog advi sed hi mthat
contractor enployees "wasn't any of my business,” this was the
first time he had been told this (Tr. 64).

M. Brock confirnmed that when he received the safety
conpl ai nt concerning contractor enployees, he did not seek out
the enpl oyees or speak with them but he did speak with M.
Bayl i ss about it before calling MSHA. M. Brock stated that he
did not know whether M. Hicks or others in management were aware
of the fact that he had called MSHA (Tr. 65). He also confirnmed
that he had previously called MSHA i nspectors about "general
guestions" and conplaints. He believed managenent knew that he
had cal |l ed MSHA because "I went and asked M. King if | could use
the phone to call them (Tr. 66).

M. Brock stated that he got along "fair-to-mddling" with
M. King, and that "I've had better relationships but I've had
worse too." He confirnmed that when he called M. Bayliss at 2:00
a.m, he "guessed" that he woke himup, and he stated that M.
Bayl i ss sounded "sl eepy"” and "agitated" (Tr. 69). M. Brock
stated that after the meeting concerning this call, he was
instructed to call the supervisor who was on duty, rather than
M. Bayliss, when he was going to take a break, and he confirned
that M. Bayliss never put these instructions in witing (Tr.
70). M. Brock confirmed that after attenpting to call M.
Bayliss again at 6:00 a.m, he inforned production foreman Jake
Bar ber that M. Bayliss's phone was busy and that he was going to
take his break (Tr. 71).

M. Brock stated that the conplaint concerning the
contractor enployees and roofers was the only tine he made a
safety conplaint to managenent, and he believed that the verbal
war ni ng,
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di sciplinary letter, meetings, and M. Bayliss' instructions
concerning lunch and other breaks were all the result of
managenment's puni shing himfor calling MSHA. In support of this
conclusion, M. Brock stated that he had not previously been
counsel ed by managenent "on anything of that nature,”™ and that
M. King had previously informed himthat "I was twi ce as
productive as | used to be" (Tr. 72).

M. Brock stated that as a result of his call to MSHA, two
i nspectors cane to the mine and met with himand M. Bayliss and
M. Hicks, to discuss the contractors' use of safety gl asses and
hard-toed shoes, but that no violations were issued because no
contractors were working that day. Although no one from
managenent di scussed his call to MSHA, M. Brock stated that he
was under the "general inpression"” by the "way they were acting”
and their "general tones," that "they weren't too happy about it"
(Tr. 74-75).

Robert Joe Thonpson, respondent's | ab technician, testified
that he previously worked as a mai ntenance wel der repairnman, and
that he serves as president of the local union at the m ne. He
confirmed that he attended the Septenber 28, 1987, neeting with
M. Brock and managenent concerning his work performance, and
that M. Brock's tel ephone call of 2:00 a.m to M. Bayliss was
di scussed. M. Thonpson stated that M. Bayliss told himthat he
had given M. Brock a direct order to call him M. Vargas, or
M. King, before washing up for any breaks. M. Thonpson al so
stated that he repeatedly asked M. Hicks for instructions as to
who M. Brock was to call in the future, but received no answer,
and M. Hicks kept referring to M. Brock's work record and
attitude, and indicated that "he should act as an adult" (Tr.
79) .

M. Thonpson stated that on August 11 or 12, 1987, M. Brock
requested himto call MSHA because contractors were working on a
roof without wearing safety equi pment. He confirmed that he did
not tell managenent about the call, and managenent did not
i ndi cate that they knew he (Thonmpson) had call ed. However, M.
Hertzog stated to himthat there was no sense in M. Brock
cal ling MSHA because such matters shoul d be handl ed "in-house"
(Tr. 80).

M. Thonpson stated that he knew of no one being previously
suspended with pay and he explained the procedures for enployee
breaks, and stated that while working in the maintenance
departrment, he observed enpl oyees abusing the time for breaks and
lunch, that it happens "everyday" (Tr. 84). \Wen asked how
managenment addresses these abuses, M. Thonpson replied "it
depends on who you are, how much brown nosing you do with the
foreman. |If the superintendent don't |ike you, you're going to
take 2 or 3 minutes to get to break, take a break and get back to
work. If they like ne | can take 30, 45, an hour" (Tr. 85).
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M. Thonpson believed that M. Brock was being treated
differently from other enpl oyees because "right after they

t hought he made this call to MSHA, he got into a big argument
with M. Hertzog and M. MCorm ck" (Tr. 86). He al so believed
that the respondent intends to fire M. Brock, and is awaiting
the outcone of this proceeding to do so (Tr. 87). He also stated
that the respondent did not know until his testinony in this
hearing that it was he who called MSHA, and that M. Hertzog
suspected that M. Brock had called (Tr. 88).

M . Thonpson confirmed that he serves as an alternate on the
m ne safety comm ttee, and while he believed he had the authority
to ask a contractor enpl oyee about wearing a hard hat, he has
al ways cont acted managenent and requested it to insure that
contractor enployees wear hard hats or safety glasses (Tr. 89).
M. Thonpson di sagreed with nmanagenent's position that the safety
of contractor enpl oyees is within nmanagenent's prerogative, and
is of no business of the regular safety commttee. M. Thonpson
stated that he did not know whether contractor enployees are
uni on or non-union (Tr. 93).

M. Thonpson stated that he gets along fine with M. King,
but that everyone does not get along "fine" with each other, that
there is a lot of "chain pulling” going on, and although he does
not sometinmes tell nanagenent how to run the mne, managenent
sonetinmes tells himto "m nd his own business" (Tr. 94). M.
Thonmpson bel i eved that managenent was "fed up" with M. Brock
when they thought he called MSHA after telling himthat "it was
none of his business" (Tr. 96). M. Thonpson was not aware of any
ot her enpl oyee being disciplined over breaks or lunch tinme, and
that prior to M. Brock's case, he was never called in to any
managenment neetings about such matters (Tr. 100).

On cross-exam nation, M. Thonpson confirned that his
conversation with M. Hertzog concerning the handling of safety
conplaints "in-house" took place in October or Novenber of 1987
in the conference room when M. Hertzog cane to the nmine to
expl ain insurance benefits to m ne enployees (Tr. 107-108). M.
Thonpson stated that M. Hertzog was referring to the neeting
between M. Brock, M. Hertzog, and M. MCorm ck when he nade
the statenent that it was not M. Brock's business, and the fact
that he believed M. Brock had called MSHA (Tr. 109).

M. Thonpson confirnmed that he checked no conpany records to
support his statement that no other enployees have ever
previously been suspended for a day with pay. He al so confirned
that M. Brock filed a grievance over the suspension, and that it
is still pending (Tr. 111).

Art hur Wayne Roache, repairman/ wel der, confirmed that he has
wor ked for the respondent for 21 years, and that he attended the
Sept enber, 1987, neeting in M. Bayliss' office as a witness on
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behal f of M. Brock. M. Roache stated that the nmeeting concerned
M. Brock's telephoning M. Bayliss during the night, and that at
the neeting, M. Brock requested M. Bayliss to put in witing
his instructions as to who he was supposed to call before taking
any breaks. M. Roache stated that M. Bayliss told M. Brock
that he did not have to put it in witing, and after the neeting
got "a little heated," M. Bayliss stated that M. Brock was to
call him M. King, or M. Vargas before taking any breaks (Tr.
113).

M. Roache confirmed that he worked the sane hours as M.
Brock, but on different jobs, and that they took their breaks at
the sane tine. When asked whet her he (Roache) had ever gone
beyond the normal break hours, M. Roaches responded "I've took
nore; |'ve took less." He also stated that it was not unusual for
ot her enpl oyees to take nore time, and that "sonetines you get in
later and go later," and that "sonetinmes the clocks will be a
little different or whatever, and it will be some that go
earlier." He adnitted that |lunch and break hours have been
abused, and that "sonetinme |ast week | probably abused it. |
probably went early,” and that he had "probably" done this during
August or Septenber of 1987, but received no verbal or reprimands
for doing so (Tr. 117). He identified mner Bob Clark as one who
"went down 2 or 3 mnutes early," and he stated that "all of us
do it. Everybody is going to exceed it a little," and he
confirmed that this was an ongoing practice during August and
Sept enber of 1987, as well as "today." He further stated that "we
have a whistle. Sonetinmes it works; sometinmes it doesn't" (Tr.
118).

M. Roache confirmed that M. King was his main supervisor
i n August and Septenber of 1987, and that M. Bayliss and M.
Vargas al so served as his supervisor. He confirmed that he was
aware of the fact that M. Brock had received disciplinary
war ni ngs for exceeding |unch or break tines, but knew of no other
enpl oyees who have received any such actions. He stated that
"we're generally called together as a group and told to watch our
breaks and | unches,” and that he was not aware of any ot her
occasi ons that M. Brock was singled out over this issue (Tr.
119). He confirmed that he was not aware of the prior
di sciplinary actions taken against M. Brock, although he did
recall that "they was on himover being late," but did not recal
the tinme frame (Tr. 120).

M. Roache confirned that he has been the subject of
di sci plinary action by managenment for being late or m ssing work
and has been counsel ed over nmissing too rmuch work (Tr. 120). He
expl ai ned managenent's absentee policy and program whi ch was
established by M. Bayliss, and he confirned that enpl oyees were
aware of it. He also confirmed that he had been called to M.
Bayl i ss' office and counsel ed about m ssing too nuch tinme from
wor k, but that nothing further happened to him (Tr. 121).
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On cross-exam nation, M. Roache confirmed that nothing was said

about enpl oyee health and safety at the meeting he attended with
M. Brock, and there was no discussion about MSHA. He believed
the neeting | asted 10 minutes, and he did not hear M. Bayliss
tell M. Brock to call the supervisor who was on duty before
taking a break. He confirnmed that the respondent has had an
absentee programin effect since he has worked at the mne, that
managenment nonitors attendance and absenteeism and that once an
enployee is in the programhe is subject to further discipline.
He believed that M. Brock was placed in this program but did
not know when, and he expl ai ned that when managenent deci des that
an enpl oyee has m ssed too nmuch work "they call you in and you
start through the steps.” He stated that he has never been
"singled out" and counsel ed about his breaks or lunch, and that
this is always done as a group. He was aware of one enpl oyee who
was counsel ed "one-on-one" about his absenteeism but could not
recall the details (Tr. 127). He confirmed that he has attended
nmeeti ngs when M. Bayliss has tal ked about "tightening up on
going to breaks, coming from breaks, and sane tinme periods in
going to lunch and comi ng back fromlunch," and that M. Bayliss
hol ds meetings on this subject "when he thinks it's needed" (Tr.
127). M. Roache confirmed that "counseling” is the first step

| eading to further discipline, and that follow ng counseling,
written or verbal warnings nmay be issued (Tr. 129).

David M ke St. John, accounts payable clerk, and nenber of
the local union, testified that his office is in the general area
of M. Hicks' office. He confirmed that he was at work when the
two MSHA i nspectors canme to the mne on August 13, 1987, and net
with M. Hicks and M. Bayliss just outside of M. Hicks' office
door. M. Brock was not present then, but was called in |ater
M. St. John stated that he asked M. Bayliss what was goi ng on,
and that M. Bayliss was agitated and stated "that god damm Brock
called MSHA on us." M. St. John stated further that he overheard
a conversation that sane afternoon or the next day when M.

Brock, M. Hertzog, and M. MCormick were neeting "with the MSHA
people,” and heard M. Hertzog tell M. Brock that "this was a
famly matter and he didn't have any business calling MSHA, and
that would Jerry (Brock) like for himto call the IRS on hint

(Tr. 132). M. St. John stated that M. Hertzog appeared
agi t at ed.

On cross-exam nation, M. St. John confirned that he had
never previously heard M. Bayliss swear, and that he is a very
soft spoken individual. He confirmed, however, that he "didn't
use soft words at that time" and that M. Bayliss nade the
statement as he was passing through the hallway (Tr. 134). He was
not sure of the tine this was said, and stated that "I just know
that they were tal king about Jerry calling MSHA, " and that he
overheard the second conversation while he was passing through
the hallway coffee shop (Tr. 135).
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M. St. John confirnmed that he was serving as the el ected union
secretary/treasurer in August of 1987, and still serves in that
capacity. He confirmed that he recalled M. Hertzog's statenent
because he considered it a threat to M. Brock and told himthat
"you'd better look out.” M. St. John stated that M. Brock
responded that "we have to do what we have to do" (Tr. 138).

Ant hony Rodney Sut herl and, | aborer, confirmed that he has
wor ked for the respondent for over 8 years, and that he
previously worked in the maintenance department for about 5
mont hs, i ncludi ng August and Septenber, 1987, on the evening
shift. M.King was his supervisor at that time, and M. Brock was
wor king the day shift. M. Sutherland confirmed that on one
occasion, he was on a break with M. King and ot her nenbers of
the work crew, and that the break lasted for 25 m nutes. He
confirmed that he and the other nmintenance enpl oyees did not
receive any verbal or witten warnings for taking excessive
breaks, and that he has occasionally exceeded the allotted 15
m nute break period for "a minute or two," and that he has
observed ot her enpl oyees doing the same thing (Tr. 144). He
confirmed that M. King was aware of the fact that he took a 25
m nute "that one night," but that he was not aware of the other
i nstances when this has occurred (Tr. 144).

On cross-exam nation, M. Sutherland stated that he could
not recall the date that he took the 25-minute break with M.
King, but confirmed that it occurred during a shutdown period
when mai nt enance was being performed and when the work schedul e
was a "little bit" different (Tr. 146). He confirmed that this
was the only time during his 8 years at the mne that M. King
took an extended break. He also confirmed that he has attended
nmeeti ngs where M. King has tal ked "about attendance and keeping
your break tinmes to what they should be and your lunch tines to
what they should be," and that he has heard M. King state "Wtch
your breaks. Don't cone in early. Don't |eave early. Take a
15-m nute break" (Tr. 147).

In response to further questions, M. Sutherland stated that
M. Hicks was the plant manager and M. King's supervisor at the
time of the extended break. He did not know whether M. Hicks was
aware of the extended break, and confirmed that M. Hicks would
not be in a position to know when enpl oyees t ook breaks unl ess
sonmeone were to tell him (Tr. 149). M. Sutherland confirnmed that
he has never been counseled for being late (Tr. 149).

Maurice Lamar Harris, |aborer, stated that he has worked for
the respondent for 15 years, and that on Septenber 26, 1987, he
was working in the maintenance departnent as a trainee. He
confirmed that he worked with M. Brock for 3 days during this
time, and that M. Vargas had instructed themto repair the gates
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on the No. 2 dust collector at the "west end." There were four or
five different gates in the area, and M. Vargas did not specify
the particular gate in need of repair, and after searching for
the equi pment required to make the repairs, he and M. Brock went
to the area and proceeded to take one of the gates apart. Wile
they were working, M. King arrived in the area and asked them
what they were going, and that he explained to M. King that they
were taking the gate apart. M. King advised themthat it was the
wrong gate and instructed themto put it back together, and that
this took an hour or two to finish. M. King then pointed out the
correct gate which was in need of repair, and the work was
finished by 3:00 p.m, a half-hour before the shift had ended
(Tr. 150-156).

M. Harris stated that M. Vargas had cone to the area where
he and M. Brock were working on the gate before M. King did,
and that M. Brock had gone to have his bl ood pressure checked at
that time and was not there. M. Harris stated that he and M.
Brock took the normal 15-m nute break and 35-mi nute [unch hour
that day. However, M. Harris confirmed that on other occasions,
he and ot her enpl oyees had taken nore than their allotted tine
for breaks, and that he was never reprimnded for doing this (Tr.
157). Although M. Harris believed that he and M. Brock had done
a good job in repairing the gate, M. King infornmed themthat the
wor k was "shoddy," and M. Harris stated that the | atex caul king
woul d cone out at the edges when it is pressed down, but that the
gate was wor ki ng when they finished the job (Tr. 158).

On cross-exam nation, M. Harris stated that the work on the
gate in question was the first tine he had ever worked on such a
gate, that M. Brock was showing himhow to repair it, and that
they received the work assignnent at 7:00 a.m He confirned that
M. Brock pointed out the gate which they believed needed to be
repaired, and he explained the tinme spent on gathering up the
needed tools to do the job. He stated that M. King showed up
before 9:30 a.m, and after informng himthat they were working
on the wwong gate, he proceeded to reinstall the gate bolts which
he had renoved, and M. King left the area. M. Brock returned 3
or 4 mnutes |later, and was there before 8:00 a.m M. Harris
stated he informed M. Brock that M. King had been by and
informed himthat they were working on the wong gate, and that
M. Brock had been gone for about 15 minutes to get his bl ood
pressure check, but was back at 10:15 or 10:30 a.m The wong
gate had been repaired and reinstalled before the |Iunch break
(Tr. 166).

M. Harris stated that after lunch, M. Brock went to see
M. MCorm ck, and returned to work on the gate at 1: 00 p.m, or
shortly thereafter (Tr. 167). - M. King returned again in the
af ternoon, and di scussed the work being perforned on the gate
with him and M. Harris heard M. King use the term "shoddy" in
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referring to the work he and M. Brock were perfornming on the
gate (Tr. 169). M. Harris stated that he could not recall he and
M. Brock sitting in the storeroom | aughing and talking with
anot her enpl oyee when M. King cane in and told them"You're ten
m nutes past the break. It's tine to get back™ (Tr. 169). He did
recall M. King coming to the storeroomwhile he and M. Brock
were there, but did not hear M. King's statenent (Tr. 170). M.
Harris confirned that another crew was working on gates near by,
but did not know how many gates they had conpleted, and that he
did go to the area to borrow a tool fromthe other crew (Tr.
171). He confirned that he and M. Brock discussed M. King's
coment about the "shoddy" work, and that M. Brock told him
"Don't even worry about it" (Tr. 174). He also confirned that

al though M. Brock spent sone tine |ooking for a welder, there
was no need for any wel ding work on the second gate which they
repaired (Tr. 175). He also confirnmed that M. Brock went to get
hi s bl ood pressure checked because that was the only tine the

m ne nurse was avail able, and that this was part of a routine
check available to enployees (Tr. 177).

Robert A. Clark, repairman/wel der, confirned that he has
been enpl oyed by the respondent for 21 years, and that on
approxi mately Septenber 16, 1987, he was perform ng work on sone
dust collector slider gates adjacent to the area where M. Brock
and M. Harris were working. He confirmed that he began work on
this job a week or so prior to this tinme, and that on Septenber
16, he repaired "two, maybe three" gates, and he explained the
wor k he performed, and the amount of tinme required to do the
work. He confirmed that after conpleting his work, he hel ped M.
Brock and M. Harris repair the gate they were working on because
they had sone alignment problens (Tr. 179-184).

M. Cark confirmed that he and ot her enpl oyees have taken
nore than the allotted 15 minutes for breaks, and that he has
taken nore than 35 mnutes for lunch and that M. King, M.
Vargas, and M. Bayliss were aware of it because "they may be
present when | cone in to wash up early. O, if it's getting back
| ate, they may be present when | get back to the job." He could
not recall that he or any other enployee were ever given any ora
or witten reprimands for taking excessive break or lunch tinmes
(Tr. 185).

On cross-exam nation, M. Clark confirnmed that he observed
M. King and M. Vargas "coming and going" in the area where M.
Brock and M. Harris were working on the gate, and that they were
wor ki ng approximately 35 feet from where he was working. He
confirmed that the subject of overextending |lunch periods and
breaks has been discussed with the people in the maintenance
departnment periodically at safety meetings (Tr. 188). He
confirmed that he has observed M. Brock stop and "chit-chat"
wi th people around the workplace, and has observed himbeing slowin
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comi ng back from breaks and [ unch because he's tal king to people
(Tr. 189-190).

M. Clark identified exhibit C 1, the menorandum concerning
t he August 17, 1987, neeting between M. King and M. Brock, and
al t hough the document reflects that he was present, M. Clark
could not recall being at the neeting (Tr. 191). M. Cdark
confirmed that he was aware of the fact that M. Brock was a
menber of the safety commttee, that he has approached himwith
safety conplaints, that it was possible that M. Brock was
di scussing safety matters and uni on busi ness when he stops and
tal ks to people, and that he has been present when this has
happened (Tr. 192).

Respondent's Testimony and Evi dence

James R King, maintenance supervisor, testified that he has
been empl oyed by the respondent since 1972, and he confirned that
he served as the elected president of the local union from 1975
to 1977, and again from 1979 to 1984, and served as
vice-president in 1978. He also confirmed that he served as the
mner's representative for each of the years that he served as
presi dent of the union, with the exception of 1975. He al so
confirmed that he was familiar with the Act and the enpl oyee's
rights under the Act, that he was involved in reporting health
and safety conplaints on behal f of enployees while a nmenber of
the union, and that he was never discouraged from doing so by the
respondent. He stated that during the tine he served as union
presi dent and representative of mners, he was not aware of any
m ners ever being disciplined by the respondent for calling MSHA
that he hinmself has called MSHA, but was never disciplined for
doing so (Tr. 199).

M. King stated that he accepted a nmanagenent position with
the respondent in February, 1986, and becane the mai ntenance
supervisor in January, 1987, and he described his duties. He
confirmed that during his tenure with the union, he received
"group counselling” fromthe respondent regarding the proper tine
peri ods for lunch periods and norning and afternoon work breaks
fromtime-to-tinme, and that when he becane the maintenance
supervi sor, he conducted such counselling for the enpl oyees he
was responsible for. He explained that he did this at safety
meetings, and that M. Brock was present when this was done. He
confirmed that he al so conducted "one-on-one" talks with each
enpl oyee in his departnent with respect to what he expected on
t he subject of breaks, and that after his initial counseling he
still had problens with M. Brock, and enployees Bill Hobbs and
Dean McKel lips. He explained that his individual talks with M.
Hobbs and M. MKellips took place on the same day that he spoke
with M. Brock, and that M. Hobbs and M. MKellips responded to
his tal ks and i nproved their work habits and break practices (Tr.
199- 205) .
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M. King confirnmed that he spoke with M. Brock concerning his
breaks and he expl ai ned what transpired at the neeting as follows
(Tr. 205-208):

Anyway, | told Jerry that he was taking too | ong on
breaks, that |1'd been--you know, |'d been paying
particular attention to the breaks. They all knew | had
been. Jerry's response was, "G ve ne a specific

i nstance and tine." And | said, "Jerry, for the | ast
week, you've been | ate every break, every lunch during
the past week." | said, "You cone in too early, you

| eave too |l ate on each and every of fifteen occasions
that 1've watched you."

Jerry said, "well, | don't believe | have. Gve nme a
specific exanple." | said, "Jerry, I"'mtelling you,
each and every tinme, you're the last one back to the
shop. You're the first one to cone in. This deal with
going to break in the afternoon and taking a 30-m nute
shit after the break has got to stop." Jerry said,
"That's just a normal function of mne." And | said,
"If it is, I'd be thinking about clocking out."” And
that was the words | used to do that. Jerry said he
didn't feel like he was abusing it. | said, "Well, this
is a verbal warning because | feel like you are. | want
to docunment it, so |I'mgiving you a verbal warning."
And that was the results of that neeting.

* *x % *x * % %

Q And the week that you were referring to that you had
observed him You said you observed himfor a week
before you gave himthis warning. Was that the week of
August 10t h, 19877

A. Yes, | assune. Yes, sir
Q And you said that you had observed himat all the
breaks. How were you able to do that? Was he com ng

into the shop near you, or how were you--

A. | was being back in the shop at the tinme the guys
were comng to and fromtheir breaks and their |unch

period. | was nmeking a point to be in the shop to watch
everybody, because they cone in fromall different
pl aced.

And secondly, the way we assign our jobs, everybody is
not out for the day. Some guys may be com ng back in.

They may be through with their jobs at ten or fifteen
mnutes till break, and at that tinme, it's tinme
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to reassignnent them and conmmuni cate with them what you
want. There's no sense in trying to send them out;
they don't have tine to get back to the job. But it's
the best tine to communicate with everybody how the
j obs are going because | can't be on all the jobs at
once.

M. King confirned that a week prior to M. Brock's receipt
of his verbal warning, M. Brock spoke to him about his belief
that contractor enpl oyees were not followi ng MSHA's gui delines on
safety equipnent. M. King stated that he informed M. Brock that
he woul d | ook into the matter, and that he immedi ately checked on
the contractor enployees and spoke with them about wearing
hard-toed shoes, hard hats, and safety gl asses, but could not
recal | whether he inforned M. Brock that he had done so. M.
King deni ed that the verbal warning had anything to do with M.
Brock's conpl ai nt concerning contractors or with MSHA, and that
this was never brought up. He stated that at the tinme of the
verbal warning to M. Brock, he had no information that M. Brock
called MSHA. He al so confirmed that the decision to issue the
verbal warning was his (Tr. 209-210).

M. King explained the circunstances under which M. Brock
and M. Harris were assigned to do sone work on the slide gates
on Septenber 16, 1987, and he confirmed that the work assi gnnent
was nade at 7:00 a.m, and that barring any problens, he would
have expected the work to be conmpleted by 1:00 p.m He stated
that he checked the progress of the work at 9:30 a.m, 11:50
a.m, and 3:00 p.m, and also visited the shop and waited there
until the enpl oyees canme back fromtheir break. During his
initial visit to the work area, M. King confirmed that M. Brock
was not there, and that he advised M. Harris that he was worKking
on the wong gate, and asked about M. Brock's absence. M.
Harris stated "I don't know. He went to use the bat hroom or
somet hing" (Tr. 213). M. King later visited the storeroomat the
conclusion of the 2:00 p.m, break, and M. Harris was there, but
M. Brock came in later and he and M. Harris talked until 2:27
p.m, and then "kind of casually" returned to their work (Tr.
214). At the conclusion of the work shift, he found M. Brock
back at the shop at 3:17 p.m, standing by his |ocker ready to go
home, and he confirned that normal "wash-up" time starts at 3:20
p.m, and that M. Brock was cleaned up and ready to | eave at
3:17 p.m (Tr. 216).

M. King stated that when he returned to the slide gate
area, the gate was still stuck, and that he had previously told
M. Brock about this and that it needed to be corrected. M. King
stated that he assigned a night shift repairmen, M U. Taylor, to
fix the gate and he stayed until the work was conpl eted. He
confirmed that the repairs took approximtely 20 minutes (Tr.
217). M. King confirmed that as a result of
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M. Brock's work performance with respect to the gate in

guesti on,

he took disciplinary action against M. Brock, and he

expl ained as follows (Tr. 217-220):

A. What | said to himwas that | felt |ike, you know,
the entire job that day was entirely wasted because he
hadn't applied hinself. And the basic problem we had
that day was Brock wasn't on the job. The only tinme |
found Brock on the job was at three o' clock when | cane
back.

The other times where | | ooked up on the job or | went
up on the job, he wasn't there. And he told nme that he
had seen M. Hicks and that he had went down to take
his bl ood pressure and saw M. Hicks in the console,
and he had talked to himfor 30 mnutes or so, one
time. At this neeting, that's what he told ne.

And | knew that he had been to see M. MCorm ck
at--right after lunch. They had to finish a safety
nmeeting or sonething. But that didn't take very |ong,
as it turned out. It just took 30 minutes or-- He was
supposedly back on the job by 1:00.

Q Were you the person that nade the determnation to
issue this disciplinary letter, sir?

A. Yes.

Q And did your issuance of this disciplinary letter
have anything to do with the fact that M. Brock had
told you about the outside contractors not wearing
personal protective equipment?

A. No, didn't have anything to do with it.

Q And did the issuance of this disciplinary letter
have anything to do with any di scussions that M. Brock
may have had on Septenber 16th with M. MCormn ck about
the safety committee?

A. | wouldn't have known what those were. That
conversati on was .

Q Now, in the letter or in the warning, you tal k about
"taking care of personal business." What did you nean
by that?

A. Taking-- Well, he'd been down to get his bl ood
pressure checked. Any time any of the enployees |eave
the job to be gone, anything other than job-related
trips such as to get parts or go find equipnent or



~2198
sonmet hing, and they're going to be gone for any period
of time over like five minutes, they' re supposed to
tell me.

He had been gone 30, 45 minutes, and he hadn't notified
me. Which puts ne in a spot because if my supervisor or
the plant manager asks me, "Wat's he doi ng over
there?" |'m supposed to know. |'m supposed to know
where he's at unless he's looking for-- |I'm assuni ng
it's needed tools unless .

M. King reiterated that his disciplining of M. Brock had
absolutely nothing to do with anything he may have done with
MSHA, and while he knew that M. Brock was a committeeman, he
stated that "I had no idea of anything he was doing with MSHA"
(Tr. 221).

M. King stated that he issued no warning to M. Harris
about his work activities of Septenmber 17, 1987, and while he
assumed that he had previously spoken with himabout breaks at
one of his neetings, he could not recall doing so. He expl ained
that M. Harris was a probationary enpl oyee, and he identified
exhibit R-8 as a copy of a probationary work report concerning
M. Harris, including his notations that he warned M. Harris
about taking excessively |long breaks on Septenber 16, 1987, and
Cctober 7, 1987 (Tr. 222-223). He explained that he spoke with
M. Harris about his break of September 16, but did not formally
"war n" himunder the applicable disciplinary procedure, and that
he sinply observed himtaking an excessive break on October 7,
but could not recall talking to himabout it (Tr. 224).

M. King confirned that he was at work on Septenber 25,
1987, and that he was seated at his desk in M. Vargas' office,
approximately 10 feet away fromwhere M. Bayliss and M. Brock
were discussing M. Brock's breaks. M. King explai ned what
transpired as follows (Tr. 225-227):

A. John had called Jerry in to the office. He had told
me at the lunch period he was aggravated because Jerry
was continually in too early to wash up, and every tinme
he asked him he always had a reason. And he had j ust
asked himwhat he was doing in at fifteen till or
approximately that. And Jerry said he had dust in his
eyes. He was just washing his face. And he was going to
warn Brock about doing that. So, they were in the

of fice, and John's first statenent was, "I want you to
tell me any tine you go to break, to wash up or go to
break.” And Jerry says, "You want ne to tell you?" And
John said, "I want you to tell your supervisor any tine
you | eave."
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Q There's no question in your mnd that M. Bayliss
i ndicated that M. Brock should call his supervisor?

A. No, there's no question because | was listening to
it, and it caught my ear when John said, "call nme." And
| thought, no, he don't want himto do that. And John
changed it to "call your supervisor," which is first of
all, nyself, Frank Vargas, and when we're not present
due to the normal operations of the plant, it's the
shift foreman that is on charge.

Q So that on the norning of Septenber 26th of 1987 at
about two o' clock in the norning, there would have been
what ? A shift supervisor or soneone there for M.
Brock- - soneone at the plant--

A. That's correct.

Q --for M. Brock to call and tell himthat he was
goi ng on break.

A. M. Brock had asked to cone in that day at m dnight.
We had offered overtine to everybody on that Saturday.
Jerry had cone to ne and said, "I would like to cone in
at midnight instead." And | was granting his w sh. And
that is the reason he was working at that hour
some--only twelve hours after this conversation with
John.

On cross-exam nation, M. King confirmed that M. Brock
spoke with himabout independent contractors working on the roof,
and that at the end of the day, M. Brock stated to himthat "I'm
not getting any results. | want to call MSHA" (Tr. 229). M. King
al so confirnmed that a conpany nurse is available for routine
bl ood pressure checks, and that many enpl oyees wash up three or
four mnutes early. He also confirmed that he did not issue a
formal warning to M. Harris because he was on probation and
stated that "If he don't nmake it, he doesn't stay" (Tr. 229).

M. King confirmed that in May, 1987, he began to try and
"crack down" on excessive use of break tine and |lunch times, and
that during the week of August 10, 1987, he observed M. Brock
usi ng excessive tinme. He confirmed that he was in the break room
observi ng enpl oyees, and that he al so watched them coni ng back to
t he mai ntenance shop fromhis office. He confirmed that he kept
no notes on the exact times M. Brock was "going in and com ng
back out," and stated that "He was the first one in and the | ast
one out" (Tr. 231).

In response to further questions, M. King stated that when
M. Brock asked to use the phone to call MSHA, it was close to
the end of the work shift and that he asked M. Brock to wait



~2200

until the shift was over, and that he responded "Ckay" (Tr. 241).
M. King confirned that he had no personal know edge that M.
Brock in fact called MSHA (Tr. 231). He also confirnmed that M.
Brock had never previously asked his perm ssion to call MSHA, and
that he asked himto wait because it was a busy tinme in his

of fice, and since the shift was al nost over, he did not believe
that it nmade any difference for M. Brock to wait (Tr. 233). If
M. Brock had asked himto use the phone at the start of the
shift, he would have allowed himto do so (Tr. 233).

M. King explained that he spoke to the contractor enpl oyees
in response to M. Brock's concerns, and informed them about the
need to wear hard hats and safety glasses. M. King assunmed that
M. Bayliss was responsible for the contractor enployees, and
that he discussed the matter with himat a later time. M. King
could not recall whether M. Brock had previously discussed
contractor enployees with him (Tr. 234-239).

M. King confirnmed that he had no know edge of the

di sciplinary nmeeting between M. Brock and M. Hicks, and was not
present at this nmeeting because he was not asked to attend and
was not involved in the incident concerning M. Brock's calls to
M. Bayliss at his home. M. King did not know whether M. Hicks
was aware of his prior verbal and witten warnings to M. Brock
at the tine of the nmeeting, and he confirnmed that M. Hicks and
M. Bayliss never discussed M. Brock's calling MSHA inspectors
with himat any time (Tr. 238-241).

John Bayliss, maintenance nmanager, stated that he has worked
for the respondent for 3 years, and that M. King and M. Vargas
are two of seven mai ntenance managers who work under his
supervi sion. He stated that enployee breaks and | unch hours have
been an "ongoing problem™" and that "it nmanifests itself in M.
Hi cks noticing the naintenance departnent that the | aborers are
taking too |long breaks, and he instructs ne to tighten up." M.
Bayliss confirmed that he "passed the word" to M. King in 1987
to "tighten up on the break times and the lunch tines." He al so
confirmed that he was aware that M. Brock was the miner's
representative, and he explained the functions of the safety
committee, and explained that safety conpl ai nts concer ni ng
mechani cal and electrical matters are assigned to each of those
departnments for corrective action. He stated that the respondent
has never prevented any enpl oyee from naki ng conplaints to MSHA,
and has never taken any disciplinary action agai nst any enpl oyee
for doing so (Tr. 242-245).

M. Bayliss confirned that he received a call from M.
Robert McCorm ck on August 10, 1987, concerning a roofing
contractor who was doing some work at the mne. M. MCorm ck
informed himthat he had received a conplaint that contractor
enpl oyees were not wearing safety equi pnent, and that he went to
the job site with union repairman and wel der Durst as a witness
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to verify that he was pursuing the conplaint. M. Bayliss stated
that he spoke with the contractor enployees and they advised him
t hat someone el se had been there earlier, and that they expl ained
to M. King that they did not wear safety shoes on the roof
because they woul d damage the roofing menbrane material, and that
the wearing of hard hats on the roof presented a problem M.
Bayliss stated that he inforned the contractor enpl oyees to wear
hard hats when they came down fromthe roof, and they accepted
this instruction. M. Bayliss stated that he net with M. Brock
|ater that day in the mai ntenance shop and informed himthat he
had visited the roof and did not believe that the enpl oyees

wor ki ng on the roof needed to wear hard hats, but that M. Brock
di sagreed and stated that "they have to wear hats all the tinme
the sanme as we do" (Tr. 248). M. Bayliss |later saw M. Brock

wi thout a hard hat in the maintenance shop, and when he asked him
about it, M. Brock responded "If they don't have to wear a hat,
| don't have to wear a hat." After M. Bayliss pointed out to M.
Brock that a crane was above themand it was essential that he
wear a hard hat, M. Brock "started wearing his hat" (Tr. 249).

M. Bayliss confirnmed that he attended a neeting in M.
Hi ck's office on August 13, 1987, and that two MSHA i nspectors
were present. Inspector Lavell infornmed himthat M. Thonmpson had
cal | ed MSHA about a roofing contractor, and M. Bayliss infornmed
the inspector that the contractor was not working that day. The
i nspector then told M. Bayliss that he wanted to di scuss the
matter, and M. Brock was called to the neeting. M. Bayliss
stated that at this time, the MSHA inspectors said nothing about
M. Brock calling MSHA, and only M. Thonpson was identified as
t he person who made the call. M. Bayliss stated that since the
contractor was not working that day, everyone present went to
lunch together, including the inspectors, M. Brock, M. Hicks,
and hinmself, and that they discussed "MSHA in general, and the
new political situation and adm nistration in Washi ngton" (Tr.
251). M. Bayliss stated that sone 6 nonths after this neeting,
MSHA began issuing citations to contractors working at the m ne
(Tr. 249-252).

M. Bayliss denied that he ever made the statenent that
"That god damm Brock called MSHA on us." He stated that he
consi ders such | anguage to be bl asphenpus, and while he sonetines
used "flowery | anguage," M. Bayliss stated that "that is not a
word | ever use." Since the inspector informed himthat M.
Thonmpson had nmade the call to MSHA, M. Bayliss stated that he
had no intention of saying anything about M. Brock meking the
call, and that he would have been surprised if M. Brock had nmade
the call, but not surprised that M. Thonpson made it because he
felt that M. Thonpson didn't know what was goi ng on, and "so he
called thent (Tr. 254-255).
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M. Bayliss stated that he had nothing to do with the
disciplinary letters issued by M. King to M. Brock. He
confirmed that he observed M. Brock washing up too early before
the lunch break on Septenber 25, 1987, and remarked that "it was
too early to get washed up." M. Brock informed himthat he was
getting dust out of his eyes and intended to go back to work, and
M. Bayliss remarked "Well, | hope you are because you're always
| ooki ng for specific instances of taking breaks or |unches, and
this is one that I'"'mgoing to tell you about." M. Brock then
stated that he was going back to work, and M. Bayliss said
nothing to himat that time about M. Brock's need to tell him
bef ore taking any breaks (Tr. 256).

M. Bayliss stated that at approxinmately 2:00 p.m on the
af ternoon of Septenber 25, 1987, he met with M. Brock in the
mai nt enance office, and that M. King was in the office. M.
Bayliss stated that the foll owi ng conversation took place with
M. Brock (Tr. 257-258):

A. | said to himthat before--that he's got to be
careful and that before he goes on breaks, he should

tell nme before he goes on breaks. And then, | realized
that I was going to fall into a trap here because |I'm
never--or, very rarely in the vicinity of where he

m ght be able to find me. So, | said, "You better don't

call nme, call your supervisor that's responsible for
you at that time." And | neant either Jimor Frank or
the shift foreman.

Q Now, would a shift foreman be the-- Strike that. The
i ndi viduals you nanmed, as well as the shift forenman,
that woul d be soneone that would be on duty basically
24 hours a day, so that if he were working an off

shift, he'd have sonmebody to report to; is that right?

A. And that's why | restated ny position on this.
Because he--

Q And what did he say after you told himthat?

A. He wanted it in witing what he's supposed to do.
Q Al right. And what did you say?

A | didn't want to give it to himin witing.

Q And why didn't you want to give it to himin
writing?

A. Because we're in a real dynam c situation out there,
and it's terribly difficult to cover every
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eventuality for what a guy should do when he's going on
breaks or leaving a job

M. Bayliss stated that on the day follow ng his neeting of
Septenber 25, 1987, with M. Brock, M. Brock tel ephoned him at
his home at 2:00 a.m in the norning and said "This is Jerry. |I'm
ready to go on break. Is that okay." M. Bayliss confirned that
the call woke him but that he was not angry and was a |ight
sl eeper. He stated that he told M. Brock "Jerry, this is
harassment. You understand what | nean, And let's talk about it
tomorrow' (Tr. 258). M. Bayliss stated further that M. Brock
was friendly and was not abusive, and said "Ckay," and that he
then took the phone off the hook, and subsequently | earned that
M. Brock tried to call himagain at 6:00 a.m (Tr. 259).

M. Bayliss confirmed that a meeting was held with M. Brock
and ot hers on Monday, Septenber 28, 1987, to discuss the
tel ephone calls by M. Brock, and he identified exhibit C-3 as a
menor andum concerni ng that nmeeting. He stated that M. King was
not present at the neeting because Monday was a busy day and that
enough people were present to take care of the matter. M.
Bayliss confirmed that he participated in the decision to give
M. Brock a one-day suspension with pay, and that there were no
di scussions at the meeting concerning M. Brock's invol venent
with the roofing contractor, his safety activities, or his
activities involving MSHA. M. Bayliss also stated that M.
Brock's disciplinary history with the respondent was conpletely
revi ewed during the neeting, and that the suspension had nothing
to do with any MSHA related activities. M. Bayliss also
confirmed that the matter concerning M. Brock's reporting in to
anyone before taking a break was di scussed at the neeting, and he
expl ai ned what transpired as follows at (Tr. 261-262):

Q Was there a conplete review on that date of M.
Brock's disciplinary history with the conpany?

A. Yes.

Q Now, did M. Brock ask, during the course of this
meeti ng, whether he should continue reporting in to
anyone regardi ng when he was goi ng on break?

A. Yes, he did.

Q And what was said to himat this nmeeting regarding
t hat ?

A. We said that he should tell his supervisor when he's
goi ng on break, and he wanted it witten down exactly
what we were saying, how he should do it, what he
shoul d do, and we declined that.
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W felt like-- O, |I felt that he'd been there
sevent een years. He knew the chain of comand. He
knew that his first-line supervisor was the first guy
he should call. If he wasn't there, the second guy or
myself. O, if nobody was there, the shift foreman.
He knew who was responsible for the plant, and we felt
like, after seventeen years, he should know how to
behave.

Q Do you know whet her the conmpany has a policy of

havi ng the supervi sory management people issue witten
orders to every enpl oyee about how they're supposed to
do their job or when they're supposed to do their job?

A. W don't have a written order

On cross-exam nation, M. Bayliss stated that he presuned
that M. Hicks sumoned M. Brock to the August 13, 1987, neeting
with the MSHA i nspectors because M. Brock was the mner's
representative. He confirmed that M. Brock never contacted him
directly about any problems with contractors, and it is his
under st andi ng that M. Brock contacted M. MCormick in this
regard. M. Bayliss stated that he told no one about |nspector
Lavell's telling himthat M. Thonpson had cal |l ed MSHA because he
didn't feel that it was inportant to do so (Tr. 264).

M. Bayliss confirmed that he never directed any other
enpl oyee to call his supervisor before taking a break, and he
expl ai ned that when M. King discussed the |letter he had sent to
M. Brock concerning his breaks, M. King told himthat M. Brock
was the only enployee who did not accept the fact that he was
taking |l ong breaks and this was why M. King gave himthe letter
M. Bayliss also confirmed that he told M. Brock that he was to
contact M. King or M. Vargas because all other enployees
accepted this as the "chain of command," and that M. Brock
"chose to say that he didn't know what the chain of command was"
(Tr. 265).

In response to further questions, M. Bayliss confirmed that
when he met with M. Brock about his calling himin the norning,
he was aware of the fact that M. King had previously issued him
ver bal warnings concerning his work performance. \When asked why
he did not specifically discuss these prior matters with M.
Brock, M. Bayliss stated that he believed the letters were in
M. Brock's file and that there "were general discussion about
his file. W just went over everything in his file" (Tr. 266).
M. Bayliss denied that there was any friction between M. Brock
and m ne managenent, and stated as follows at (Tr. 270-271):

A. Some guys, if you give thema letter for a tardy or
you give them like | did with Wayne Roache,
counsel l ed himon absenteeism he just said, "Thanks.
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I"msorry |'ve done it," and go on. He don't wite a

grievance against me for doing that. Brock will never
accept, "Thanks, I'mgoing to go on." So, whenever we
get a situation involving Brock, and not anybody el se,
he will grieve that discipline.

* *x * *x * % *

A | think that we--1 feel like we try to be really
creative in our punishment. Qur punishnents at Bl ue
Circle--1"ve been there only three years, but we're
extremely creative. We try to give a punishnent that
does not hurt the guy at all. W try to be just as fair
and as positive as we can. W're not trying to run
people off. In fact, we never run people off. I've
never seen a guy, in three years, run off here. And we
try to make a good enpl oyee out of a questionabl e one.
And that's my whol e object in discipline.

My discipline is not a situation--And | think that you
can see our disciplines are not vindictive, nasty, I'm
going to hurt you for what | consider to be kind of
silly stuff. We're going to give you a day off to think
about things and try to work with you to nake you into
a nice enployee who's got a positive outl ook on the
conpany. That's what we try to do.

J. K. Hicks, operations manager, stated that he is in charge
of the entire plant and has served in that position for 5 years.
He stated that under no circunstances have any enpl oyees been
di sci plined for making safety conplaints to MSHA or cooperating
with MSHA. He confirnmed that no action has ever been taken by the
respondent against a mners' representative for performng his
duties in connection with MSHA. He also confirned that he is
involved in the selection of contractors, and that conpany policy
requires contractors to conply with MSHA' s regul ati ons while on
m ne property. He identified a copy of the respondent's safety
and work rules, exhibit R-10, and confirmed that he was not aware
of any enpl oyee ever being disciplined for reporting safety
hazards, and that in many cases, enpl oyees have been thanked for
reporting unsafe incidents (Tr. 275-278).

M. Hi cks confirnmed that he has observed sone enpl oyees
being tardy in coning to and from | unches and breaks, and that he
discussed it with M. Bayliss in 1987, as well as with other
managers and supervi sors, and requested that they bring enpl oyees
back to their normal tine Iimts. He also confirmed that in
August, 1987, he becane aware of a conplaint concerning a roofing
contractor, and that he attended a neeting on August 13, 1987,
when this was di scussed. He stated that he summoned M. Brock to
the neeting after the MSHA peopl e advised that they were there in
response to a conplaint about the contractor. M. H cks stated
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that he was aware of a problemw th contractor personnel wearing
hard hats and had discussed it with M. Bayliss, and was inforned
that the matter had been resolved. M. Hicks stated that M.
Thonpson's nanme was mentioned during the nmeeting, and that he
never heard M. Bayliss make any statenment that "That god damn
Brock called MSHA on us," had never heard M. Bayliss use such

| anguage, and that he woul d have been surprised if he made any
such statement (Tr. 278-282).

M. Hi cks stated that the respondent never took any
di sciplinary action against M. Brock because of any invol venment
with a conplaint about contractors, and that he would strongly
di sapprove of any such action (Tr. 283). M. Hicks confirnmed that
he i ssued the Septenber 29, 1987, nmenorandum concerning M.
Brock's call to M. Bayliss after the neeting which was held to
di scuss that matter, and that M. Bayliss had discussed the
matter with himearlier in the day before the neeting. M. Hicks
confirmed that the disciplinary letter in question was his idea,
and that the meeting with M. Brock had nothing to do with M.
Brock's involvenent in calling MSHA, and that other than know ng
that M. Brock acconpani ed i nspectors as the mner's
representative, he had no know edge that M. Brock called MSHA
(Tr. 284).

M. Hi cks expl ai ned what took place at his nmeeting with M.
Brock as follows (Tr. 285-287):

A. Well, basically, in the neeting we reviewed the
personnel file of M. Brock and made hi m aware that he
had quite a nunber of disciplinary incidents in his
file, and he had recently been disciplined for

sonme- -sone events-- incidents which we regarded as
pretty serious. Such things as he was getting into an
area where we may not have any choice but to take
further, very negative discipline to him And we did
not want to do that.

* *x % *x * % %

A. | told himthat his file was disturbingly getting
nore disciplinary letters and disciplinary actions
against himin it and that he was getting to the point
in his career where he needed to make a decision, that
the decisions of his own which led to his getting those
di sci plines were his decisions. There weren't his
supervisor's or mine or anyone else's. They were his
decisions. And if he continued to nmake decisions to do
t hi ngs which would lead to further discipline and he
knew the rules, he had the book, and we had had enough
other with him- "W" being his supervisors and ot her
personnel in the plant. --that he was conmng to the
point in his career when he needed to decide if he
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M.
agai nst

wanted to continue to be a nenber of our organization
or not. And that we could take further discipline
against himat that tinme, such as, days off or further
di scipline, and we had el ected not to do that, that we
had t hought that he needed to consider very carefully
what his future would be with the conpany and we were
going to give hima day to do that with pay. At the
end of that day, he was to conme back and his actions
woul d tell us what kind of decision he had come up
with. We proceeded with that situation, and to ny
know edge, Jerry has responded very positively.

Hi cks stated that the disciplinary action he took

Brock was in conpliance with the provisions of the

appl i cabl e | abor-managenent agreenment, exhibit R-11, and he
confirmed that he had not previously given a simlar disciplinary
suspension to any other enployee, and explained as follows (Tr.

288)

A. Not precisely. W have tried to tailor disciplines
to neet the matter at hand. W have gi ven ot her

di sci plines, we believe, of a simlar, positive

di sciplinary nature to other enpl oyees, again which we
tailor to their particular situation.

Q Do you feel that this discipline in any way singled
M. Brock out?

A. No, | do not.
Q Why do you say that, sir?

A. | believe we-- that M. Brock, in regard to his
previ ous disciplinaries over a period of a nunber of
years, was comng to the point where he was wal king a
tightrope as far as his future with the conpany, and
bel i eved that the man had a | ot of good in him and that
it was up to us to try to figure out a way how to get
that out of him

On cross-exam nation, M. Hi cks confirned that all of the
docunents concerning prior disciplinary actions agai nst M. Brock
were reviewed by himprior to the Septenber 18, 1987, neeting

with M.

Brock, and were considered at that neeting. He confirned

seeing a statement in M. Brock's file concerning a comendati on
to himfrom M. Bayliss for excellent attendance, and stated that
"we try to give credit when its due" (Tr. 289-292).

M.

Hi cks confirmed neeting with MSHA I nspector JimE

Jones, during his investigation of M. Brock's discrimnation



~2208

conpl aint, but stated that he did not know it was a

di scrimnation conplaint, and did not recall M. Jones mentioning
M. Brock's name. He also did not recall telling M. Jones that
managenment assuned that M. Brock had call ed MSHA because its

i nspectors were raising the same issues that M. Brock had raised
(Tr. 293).

In response to further questions, M. Hicks identified
copies of prior disciplinary actions taken against M. Brock on
April 13, 1986, My, 1986, and Decenber 31, 1984. Wth regard to
the April action, he stated that M. Brock could have been
suspended for 4 days wi thout pay, but was only suspended for 3
days. He confirmed that these actions, as well as the others
found in exhibits R1 through R-7, were in his file and
considered at the tinme he took his disciplinary action agai nst
M. Brock (Tr. 293-295).

M. Hicks stated that he had no reason to believe that M.
Brock had any involvenment in contacting MSHA about any
conplaints, and that M. King and M. Vargas never advised him
that M. Brock may have called in the inspectors. He confirmed
that MSHA i nspectors have been called in before and that no
action has been taken agai nst anyone for doing this, and he
recogni zed the right of enployees to call MSHA or their union
representative as required (Tr. 298).

Robert Kenneth McCorm ck, industrial relations manager
stated that safety related matters fall within his job duties. He
confirmed that in Decenber, 1986, MSHA Inspector Jim Smeerz cane
to the mine in response to a conpl aint concerning three m ne
areas, and that he had a Iist of enployee nanes who apparently
had some know edge of the conplaint. M. MCorm ck stated that
all of the enployees in question and their mners' representative
Ni ck Adans were allowed to communicate with the i nspector, and no
action was ever taken by the respondent agai nst any of these
enpl oyees for participating in the investigation of the
conplaint. M. MCorm ck al so nenti oned anot her MSHA conpl ai nt
earlier this year, concerning an alum num additive, and that M.
Harris took sanples of the material and no action was taken
agai nst any enpl oyee who participated in the inspection (Tr.
301-302).

M. MCormck confirmed that he was aware that M. King had
di sci plined M. Brock because the docunments cane to himto be
placed in M. Brock's personnel file. He confirnmed that he was at
the neeting conducted by M. Hicks concerning M. Brock's calls
to M. Bayliss, and that everything in M. Brock's file was
reviewed at that nmeeting (Tr. 302). He confirmed that mne
supervi sory personnel do not report to him and that he does not
spend tinme watching enpl oyees to see whether they are taking |ong
breaks. He also stated that each individual supervisor handl es
any "problent enpl oyees working for them and that each supervisor
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is responsible for disciplining their enployees as needed (Tr.
304).

On cross-exam nation, M. MCornmck stated that in August,
1987, M. Brock indicated that he had received conplaints from
enpl oyees concerning contractors, and that M. Brock told him
that he was going to call MSHA. M. MCorni ck stated that
subsequent to this tinme he believed that M. Brock had called
MSHA, and stated that "He told me he was going to so |I believed
hinmt (Tr. 304). When asked whet her he shared this with other
management officials, M. MCormck stated "I don't know whet her
| did or not. It's not anything out of the ordinary” that soneone
woul d call MSHA. He denied that he told M. King at any tinme
before he (King) disciplined M. Brock that he thought M. Brock
had called MSHA (Tr. 305).

M. Maurice Lamar Harris was recalled by the court, and
confirmed that M. King had spoken to him about taking | ong
breaks in Septenber, 1987. He stated that M. King told himthat
"I"'mgoing to get you away from Brock because it will get you in
trouble,” and M. Harris assumed that M. King nade this
statenent because "l guess, because they were watchi ng Brock"
(Tr. 307). M. Harris could not recall that M. King spoke to him
on Septenber 16, and October 7, about taking excessive breaks,
and he stated that he only had two neetings with M. King "about
my progress as a repairman." He stated that the only tine M.
King said anything to himabout |ong breaks was when he and M.
Brock were taking their breaks together (Tr. 308). M. Harris
al so stated that when he and M. Brock conpleted their work on
the gate, it was working properly, that they both tested it and
found it operable, but that he did not hear all of the
conversati on between M. Brock and M. King when M. King was
there (Tr. 309).

MSHA' s Argunent s

MSHA asserts that after receiving a conplaint concerning
i ndependent contractors at the plant who were not wearing safety
equi pment, M. Brock presented these concerns to m ne managenent,
i ncl udi ng the mai ntenance supervi sor and the industrial relations
manager, and that through M. Brock's efforts, the matter was
subsequently investigated by MSHA. MSHA concl udes that the
reporting of what M. Brock perceived to be safety violations
concerning the independent contractors is clearly protected
activity within the neaning of the Act.

MSHA asserts that subsequent to M. Brock's safety conpl aint
to management on August 11, 1987, and the MSHA investigation of
August 13, 1987, the foll owi ng adverse actions were taken agai nst
M. Brock by the respondent:

1. August 17, 1987 - Brock received a verbal warning
for taking too long at breaks and | unch.
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2. August 28, 1987 - The verbal warning of August 17, 1987,
menoralized in witing

3. Septenber 18, 1987 - Brock was issued a witten

di sci plinary warning for unsatisfactory job
performance. The disciplinary specifically referenced a
j ob Brock was assigned to on Septenber 16, 1987. The
disciplinary stated that Brock had spent entirely too
much tinme away fromthe job on breaks and taking care
of personal business. Also, it was stated that the
assigned job had not been done properly.

4. Septenber 25, 1987 - Brock was ordered to report to
certain supervisors prior to going on breaks.

5. Septenmber 25, 1987 - A disciplinary neeting was held
to discuss Brock's having called a supervisor at 2:00
a.m, to informthe supervisor that he was going on
break. Brock was given a one day suspension and was to
consider if he wanted to continue working for
respondent .

In response to the respondent’'s assertions that the actions
taken against M. Brock were for non-protected activities (abuse
of break tinme and poor job performance), and the respondent's
reliance on evidence of prior disciplinary actions taken agai nst
M. Brock, MSHA points out that these actions were taken years
prior to the subject adverse actions, and that the nost recent
di sciplinary action against M. Brock prior to August 17, 1987,
was taken on May 22, 1986. MSHA further points out that M. Brock
was conmmended by mai nt enance manager John Bayliss on January 9,
1987, for his excellent attendance record in 1986, and for his
contribution to the departnent. MSHA concl udes that such a
comendation is inconsistent with the respondent's contention
that the actions taken against M. Brock were for non-protected
activities.

MSHA argues that the evidence in this case establishes that
t he respondent suspected that M. Brock had reported safety
violations to MSHA and that its belief that he had done so was
the notivating factor in taking the adverse actions agai nst him
MSHA asserts that the abuse of break and |lunch periods was an age
old problemat the plant, and although enpl oyees testified that
they had exceeded established time linmts for breaks and | unch on
various occasions, M. Brock was the only enpl oyee disciplined
for abuse of break time. MSHA concludes that the respondent
cannot claimignorance of violations of break and lunch tinmes by
ot her enpl oyees because the evidence establishes that
respondent's managenent observed such viol ati ons on occasi on

was
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MSHA asserts that consideration should be given to the statenents
attributed to M. Bayliss, "one of the key players” in the
di sciplinary actions. MSHA points out that M. St. John testified
that M. Bayliss comented "that god damm Brock call ed MSHA on
us," and that M. St. John also testified that industrial
rel ati ons manager Hertzog told M. Brock that "this was a famly
matter and he didn't have any business calling MSHA, and that
would Jerry like for himto call the IRS on hinl' (Tr. 132). MSHA
points out that M. St. John felt that this statenent was a
threat and told M. Brock "you'd better |ook out."

MSHA concl udes that where adverse action closely follows
protected activity, an illicit or discrimnatory notive is
established, and that in this case, the first adverse action
agai nst M. Brock was taken on August 17, 1987, only 6 days after
he engaged in protected activity. Together with the failure of
managenment to treat other enpl oyees' abuse of break time in the
sane manner as M. Brock, and the statements attributed to
managenment officials, MSHA further concludes that M. Brock's
engagenent in protected activity was the notivating factor for
t he adverse actions taken agai nst him

Respondent's Argunents

Respondent argues that there is no nexus between the
respondent's actions in this case and M. Brock's protected
activity. Respondent asserts that the verbal warning to M. Brock
on August 17, 1987, was given by mai ntenance supervisor JimKing,
who nmade the sole deternmination with respect to this action.
Respondent maintains that M. King was conpletely unaware at this
time that M. Brock had called MSHA, and that his action had
nothing to do with the conpl ai nt about roofing contractors.
Respondent asserts that M. Brock's assunption that M. King knew
that he had called MSHA is based on M. Brock's nentioning to M.
King the use of a tel ephone for that purpose. Respondent points
out that M. Brock testified that he did not really know for a
fact that M. King, or any other nanagenent official, were aware
of his call, and that M. King's credible denial is nore reliable
than M. Brock's supposition.

Respondent confirns that M. King was al so responsible for
giving M. Brock the witten warning on Septenber 16, 1987, for
unsati sfactory work performance. However, respondent maintains
again that M. King was unaware that M. Brock had called MSHA at
the tinme of this action, and that M. King' s action had nothing
to do with the conplaint about roofing contractors or any other
of M. Brock's safety activities. Respondent asserts that M.

Ki ng di sciplined M. Brock because of his job performnce and
taking too nuch tinme away fromthe job.

Respondent confirns that M. Bayliss was responsible for
having M. Brock report to his supervisor before washing up for
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breaks or lunch begi nning on Septenber 25, 1987. Respondent
asserts that the action taken by M. King was in response to M.
Brock's abuse of break and lunch tinmes, and that contrary to any
suggestion that M. Bayliss knew that M. Brock had call ed MSHA,
M. Bayliss in fact believed that it was M. Thonpson who was
responsi bl e for the MSHA i nspectors conming to the mne to | ook
into the contractors' violations. Wth regard to the statenent
attributed to M. Bayliss by M. St. John, respondent asserts
that M. Bayliss and M. Hicks testified that such a comment is
whol Iy inconsistent with M. Bayliss' character

Respondent further confirms that M. Hicks was responsible
for the disciplinary neeting and 1-day suspension of M. Brock on
Septenber 28, 1987, for calling M. Bayliss at his hone at 2:00
and 6:00 a.m, the previous Saturday nmorning. However, respondent
mai ntains that M. Hicks was unaware of M. Brock's prior call to
MSHA.

Respondent concl udes that none of the managenent personne
who disciplined M. Brock between August 17, 1987 and Septenber
29, 1987, knew that M. Brock had called MSHA, and that those
i ndi vidual s who concerned thenselves with the matter thought that
M. Thonpson had cal |l ed. Respondent maintains that confirmation
of this fact lies in M. Brock's own testinony that he had no
knowl edge as to whether or not mine managenent in fact knew that
he had called MSHA (Tr. 65). Respondent concludes that under the
ci rcumst ances, MSHA has failed to show a nexus between the
di sciplinary actions and any protected activity by M. Brock.

As an affirmative defense, the respondent maintains that the
evi dence establishes that the disciplinary actions taken agai nst
M. Brock were notivated by unprotected activity and woul d have
been taken in any event because of this unprotected activity. In
support of its argunment, the respondent asserts that each warning
M. Brock received was warranted by, and a direct result of, his
unprotected activity. Respondent points out that over the course
of the week before the August 17, 1987, verbal warning, M. King
observed M. Brock taking extended breaks and | unches at every
opportunity, and that the warning was given after M. Brock had
recei ved group counselling and M. King had tried to convince him
t hrough individual counseling to willingly conformto conpany
policy. Respondent further points out that M. Brock filed a
gri evance concerning this action and that it was summarily denied
by an arbitrator on May 1, 1989.

Wth regard to the Septenber 18, 1987, disciplinary warning
for unsatisfactory job performance, the respondent asserts that
the record clearly denonstrates that this warning was justified,
and that this conclusion is reinforced by an arbitrator's
deci sion of May 2, 1989, denying M. Brock's grievance with
respect to this unsatisfactory job performance warning.
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Wth regard to the instruction by M. Bayliss to M. Brock on
Sept enber 25, 1987, to call his supervisor before washing up
respondent argues that M. Bayliss' response to M. Brock's
"rebellious" attitude with regard to break and lunch tinme
restrictions, was a constructive effort to foster M. Brock's
cooperation, and that the warning was given after M. Bayliss
observed M. Brock washing up early.

Wth regard to the Septenber 29, 1987, disciplinary neeting
and 1-day off with pay given to M. Brock by M. Hicks,
respondent asserts that it was provoked specifically by M.
Brock's calls to M. Bayliss in the mddle of the night, and was
the cul mination of many disciplinary problems that M. Brock had
recently created, as well as those he had been continually having
since comng to work for the respondent. Respondent concl udes
that all of the disciplinary actions in question were in response
to unprotected activity brought on by M. Brock hinmself, and that
hi s combati veness with managenment and his disregard for his work
responsibilities are unprotected activities, regardless of his
i nvol venment with safety or his safety concerns. Respondent
further concludes that the Act sinply does not protect an
unsati sfactory worker, and that the instant case has nothing to
do with safety in the workplace.

Fi ndi ngs and Concl usi ons

In order to establish a prina facie case of discrimnation
under section 105(c) of the Mne Act, a conplaining niner bears
t he burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behal f of Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2768 (1980), rev'd on other grounds sub nom Consolidation
Coal Conpany v. Marshall, 663 F.2d 1211 (3d Cir. 1981); Secretary
on behal f of Robinette v. United Castle Coal Conpany, 3 FMSHRC
803 (1981); Secretary on behalf of Jenkins v. Hecl a-Day M nes
Corporation, 6 FMSHRC 1842 (1984); Secretary on behal f of Chacon
v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510-2511 (November 1981),
rev'd on other grounds sub nom Donovan v. Phel ps Dodge Corp.
709 F.2d 86 (D.C. Cir. 1983). The operator nmay rebut the prim
facie case by showing either that no protected activity occurred
or that the adverse action was in no way notivated by protected
activity. If an operator cannot rebut the prima facie case in
this manner it may nevertheless affirmatively defend by proving
that it was also notivated by the miner's unprotected activities
al one. The operator bears the burden of proof with regard to the
affirmati ve defense. Haro v. Magma Copper Conpany, 4 FMSHRC 1935
(1982). The ultimate burden of persuasion does not shift fromthe
conpl ai nant. Robi nette, supra. See also Boich v. FMSHRC, 719 F.2d
194 (6th Cir. 1983); and Donovan v. Stafford Construction
Conmpany, No. 83-1566 D.C. Cir. (April 20, 1984)
(specifically-approving the Conm ssion's
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Pasul a- Robi nette test). See also NLRB v. Transportation
Management Corporation, __ U S. _ , 76 L.ed.2d 667 (1983),
where the Supreme Court approved the NLRB's virtually identica
anal ysis for discrimnation cases arising under the Nationa
Labor Rel ations Act.

Direct evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge corp., 3 FMSHRC
2508, 2510-11 (November 1981), rev'd on other grounds sub nom
Donovan v. Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983);
Sammons v. M ne Services Co., 6 FMSHRC 1391, 1398-99 (June 1984).
As the Eight Circuit anal ogously stated with regard to
di scrimnation cases arising under the National Labor Rel ations
Act in NLRB v. Melrose Processing Co., 351 F.2d 693, 698 (8th
Cir. 1965):

It would indeed be the unusual case in which the link
bet ween the discharge and the [protected] activity
could be supplied exclusively by direct evidence.
Intent is subjective and in many cases the

di scrim nation can be proven only by the use of
circunstantial evidence. Furthernore, in analyzing the
evi dence, circunstantial or direct, the [NLRB] is free
to draw any reasonabl e inferences.

Circumstantial indicia of discrimnatory intent by a mne
operat or against a conplaining mner include the follow ng:
know edge by the operator of the miner's protected activities;
hostility towards the m ner because of his protected activity;
coincidence in time between the protected activity and the
adverse action conpl ai ned of; and disparate treatnent of the
conpl ai ning m ner by the operator

In Bradley v. Belva Coal Conpany, 4 FMSHRC 982, 993 (June
1982), the Conmission stated as fol |l ows:

As we enphasized in Pasula, and recently re-enphasized
i n Chacon, the operator must prove that it woul d have
di sci plined the m ner anyway for the unprotected
activity alone. Ordinarily, an operator can attenpt to
denonstrate this by show ng, for exanple, past

di scipline consistent with that neted to the all eged
di scrimnatee, the miner's unsatisfactory past work
record, prior warnings to the mner, or personnel rules
or practices forbidding the conduct in question. Qur
function is not to pass on the wi sdom or fairness of
such asserted business justifications, but rather only
to determ ne whether they are credible and, if so,

whet her they woul d have notivated the particul ar
operator as cl ai ned.
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Protected Activity

It is clear that M. Brock enjoys a statutory right to voice
hi s concern about safety matters or to make safety conplaints to
m ne managenent or to MSHA or one of its inspectors wthout fear
of retribution or harassnment by nmanagenment. Managenent is
prohibited frominterfering with such activities and may not
harass, intimdate, or otherwi se inpede a mner's participation
in these kinds of activities. Secretary of Labor ex rel. Pasula
v. Consolidation Coal Co., 2 FMSHRC 2786 (Cctober 1980), rev'd on
ot her grounds sub nom Consolidation Coal Co. v. Marshall, 663
F.2d 1211 (3d Cir. 1981), and Secretary of Labor ex rel
Robi nette v. United Castle Coal Co., 3 FMSHRC 803 (April 1981).
Baker v. Interior Board of M ne Operations Appeals, 595 F.2d 746
(D.C. Cir. 1978); Chacon, supra.

Unprotected Activity

The respondent asserts that the disciplinary actions taken
agai nst M. Brock for poor work performance and for abusing |unch
and work breaks were justified. Respondent also asserts that the
di sciplinary neeting resulting in M. Brock's being given a day
off with pay was pronpted by M. Brock's calling his supervisor
in the mddle of the night to obtain perm ssion to cleanup and
was indicative of his conbative attitude and disregard for his
work responsibilities. If the acts and conduct attributed to M.
Brock which resulted in the disciplinary actions in questions are
true, | conclude and find that they may not be consi dered
protected activities under the Act.

The All eged Di sparate Treatnent of M. Brock

While it is true that other enployees may not have been
formal |y disciplined pursuant to the applicabl e | abor-nmanagenent
rul es and procedures, the fact is that other enpl oyees have been
counsel ed and tal ked to by supervisors with respect to their
abuses of work and lunch breaks. G ven the graduated disciplinary
puni shment schene for offenses, | can only conclude that al
enpl oyees are equally at risk for repeat offenses which may | ead
to suspensi on or discharge.

M. Thonpson confirned that enpl oyees abuse their break
times, and M. Roache, who al so worked for M. King, confirmed
that he had been counseled for m ssing too nuch work. He
expl ai ned that the respondent's absentee policy and program
i ncl udes a graduated disciplinary plan which begins with
counseling, and then nmoves to a letter, time off fromwork, and
termnation (Tr. 120-121). M. Sutherland confirned that M. King
has counsel ed enpl oyees at various neetings about taking extended
breaks (Tr. 147). M. Cark testified that he has observed M.
Brock "chit-chatting" with people at the workpl ace,
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and has observed himcomi ng back "slow' fromhis |unch and work
breaks because he would stop and talk with people (Tr. 190).

M. King testified that he spoke with enpl oyee Maurice
Harris about taking excessively |long breaks on Septenber 16,
1987, but did not formally "warn" himunder the disciplinary
rul es. He al so observed himtaking another |ong break on Cctober
7, 1987, but said nothing to him M. King explained that M.
Harris was not issued a formal warning because he was a
probati onary enployee and that if he did not successfully
conpl ete his probation, he would not be retained (Tr. 229). The
record shows that M. Harris did not satisfactorily conplete his
probati onary period because of his failure to perform adequately,
and was not accepted in the position of repairman wel der
(Arbitrator's decision of May 2, 1989, pg. 4, Appendix B to
respondent's brief).

M. King also testified that during his prior tenure as an
hourly enpl oyee and union official and m ners' representative, he
was counsel ed by the respondent about the use of lunch and work
breaks. He confirmed that during this tinme he was unaware of any
enpl oyee being disciplined for calling MSHA, and he stated that
he had called MSHA and was never disciplined for doing so (Tr.
199).

M. King confirnmed that after he becanme a supervisor, he
continued his "one-on-one" counselling with his enpl oyees
concerning lunch and work breaks, including M. Brock and two
ot her enpl oyees, all of whom had "problenms"” with their breaks.
M. King confirnmed that M. Hicks inforned himthat there was a
need to "tighten up” the lunch and work breaks by his enpl oyees
and that this would be one of his priorities. He confirned that
sonetinme in May, 1987, he began counselling his enployees in
group sessions, and found that M. Brock, and enpl oyees Bil
Hobbs and Dean McKellips were still having problens with their
unch and work breaks. He spoke with M. Hobbs and M. MKellips
during the same day in August 1987, when he spoke with M. Brock
concerning their long breaks, and that M. Hobbs and M.
McKel I'i ps acknowl edged they were taking too |ong on their breaks
and agreed to inprove. Under these circunstances, M. King
believed that his talks with these two enpl oyees was all that was
necessary, and that they responded and showed i nprovenent in
their work (Tr. 205).

M. King stated that when he met with M. Brock and his
uni on representative on August 17, 1987, to discuss his extended
lunch and work breaks, M. Brock took the position that he was
not abusing his breaks and asked him for nore specific
information. M. King informed M. Brock that he had personally
observed his com ngs and goi ngs during the prior week, and that
on at |least 15 separate occasions he observed that he was | ate
for every break. M. King confirnmed that on the basis of his
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personal observations as stated to M. Brock he concl uded that
M. Brock was abusing his break tinmes and he decided to give him
a verbal warning in order to docunent his conclusion and action
(Tr. 206).

I ndustrial relations manager Robert MCorm ck confirned that
the disciplining of individual enployees is left to the
di scretion of their supervisors. Operations manager Hicks
testified that individual disciplinary actions are tailored to
the particul ar circunstances concerni ng each enpl oyee. He did not
believe that M. Brock was singled out for disciplinary action.
He confirmed that M. Brock's previous disciplinary record over a
nunmber of years of his enploynment with the respondent was
consi dered and di scussed with himat the tinme he disciplined him
on Septenber 29, 1987, and that M. Brock had reached the point
where "he was wal king a tightrope as far as his future with the
conpany" was concerned (Tr. 288).

M. Brock denied receiving any counseling from managenent
prior to the disciplinary actions in question (Tr. 71-72).
However, the record reflects the follow ng prior disciplinary
actions taken by the respondent agai nst M. Brock for violations
of conpany rul es and policies:

May 22, 1986. Disciplinary suspension for 3 days for
lost tine accident. In lieu of the suspension, M.
Brock was required to prepare a job safety anal ysis.
(Exhibit R-14).

Decenber 31, 1984. Verbal warning for a safety rule
i nfraction.

July 27, 1984. Supervisory warning for excessive tine
in the use of toilet facilities.

Sept enber 21, 1984. Supervisory warning for reading
newspaper in the toilet for thirty mnutes (exhibit
R-7).

July 27, 1984. Supervisory counseling for |eaving job
wi t hout foreman's permi ssion, and for |eaving job early
to go hone. (Exhibit R-6).

March 17, 1983. Supervisory counseling for |leaving job
early repeatedly. (Exhibit R-5).

April 23, 1982. Disciplinary warning for tardi ness. The
war ni ng noted that M. Brock had been counsel ed on
August 25, 1981, and given a witten warning on
Septenber 16, 1981, for tardiness. (Exhibit R-4).
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Septenmber 16, 1981. Disciplinary warning and rep
rimnd for |eaving work w thout foreman's permn ssion
(Exhibit R-3).

April 3, 1986. Five day suspension wthout pay for
failing to follow supervisor's safety instructions and
failing to take steps to insure his (Brock's) safety in
connection with an accident in which M. Brock broke
his foot. (Exhibit R-13).

Septenmber 25, 1979. Disciplinary warning and five day
suspensi on for sleeping on the job. The warni ng noted
that M. Brock had been previously disciplined for

sl eeping on the job. (Exhibit R-2).

February 1, 1978. Supervisory counseling for excessive
tardi ness. (Exhibit R 1).

I find no credible or probative evidence to establish or
suggest that M. King, M. Bayliss, and M. Hicks conspired to
reach out and isolate or treat M. Brock any differently from
ot her enpl oyees because of his safety activities or involvenent
with the MSHA visit concerning the conplai nt about independent
contractors. The record establishes that each of the disciplinary
actions in question were taken independent of each other, and
were based on the facts then known to managenent. Further, M.
Brock's record reflects a consistent application of its
di sciplinary rules by the respondent in each instance where such
action was warranted. The record establishes that M. Brock was
put on notice by the respondent that he would be subject to nore
severe disciplinary sanctions for repeat offenses, and absent any
evidence to the contrary, | can only conclude that what set M.
Brock apart from other enployees was his record of non-conpliance
with conmpany work rul es over a rather extended period of tine.
The fact that he serves as a union official and nember of the
safety conmittee does not insulate M. Brock fromlegitimte
manageri al busi ness-rel ated non-di scrim natory personnel actions.
UMM ex rel Billy Dale Wse v. Consolidation Coal Conpany, 4
FMSHRC 1307 (July 1982), aff'd by the Comm ssion at 6 FMSHRC 1447
(June 1984); Ronnie R Ross, et. al v. Mnterey Coal Conpany, et
al ., 3 FMSHRC 1171 (May 1981).

MSHA' s concl usi ons that the comendation letter given to M.
Brock by M. Bayliss on January 9, 1987, is inconsistent with the
respondent's contentions that the disciplinary actions taken
agai nst M. Brock were for non-protected activities is rejected
The letter in question recognized M. Brock's excellent
attendance record in 1986. The individual actions in question had
nothing to do with M. Brock's attendance per se. They deal wth
conduct which took place while M. Brock was at work, and concern
separate and distinct violations of work rules and policies.
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M . Hi cks acknow edged the letter and conmrented that he believed
in "giving credit where credit is due," and he confirmed that he
saw the letter when he considered M. Brock's overall enploynent
record at the time of his disciplinary action of Septenber 29,
1987.

The Disciplinary Actions Taken Agai nst M. Brock

As noted earlier, M. Brock's grievances concerning the
August 17, 1987, verbal warning for taking Iong work and |unch
breaks, and the Septenber 18, 1987, disciplinary action for
unsati sfactory job performance, were both denied and the
arbitrators who heard those cases found anple cause for the
actions taken against him Although | am not bound by deci sions
of arbitrators, | may nonet hel ess consi der such deci sions.
Chadrick Casebolt v. Falcon Coal Company, Inc., 6 FMSHRC 485, 495
(February 1984); David Hollis v. Consolidation Coal Conpany, 6
FMSHRC 21, 26-27 (January 1984); Secretary on behalf of Pasula v.
Consol i dati on Coal Co., 2 FMSHRC 2786 (October 1980), rev'd on
ot her grounds sub nom Consolidation Coal Co. v. Marshall, 663
F.2d 1211 (3d Cir. 1981).

Wth regard to the August 17, 1987, verbal warning for
abusing break tinmes, | take note of the arbitrator's findings
that there was sufficient evidence that M. Brock was guilty of
taki ng excessive breaks and |unch periods and gave no indication
to managenent that he would inprove, and that managenent had good
cause to issue the verbal warning. | also take particular note of
the arbitrator's coments at page 8 of his decision, that while
it was true that two other enployees did not receive verba
warnings for simlar offenses, they both indicated to their
supervi sor that they recogni zed the problem and woul d correct
their abuse of break times. | agree with the arbitrator's
findings. | further find and conclude that the preponderance of
t he evidence adduced in the instant case establishes that M.
Brock abused his break privil eges, and given the fact that he had
been previously counseled in this regard, | further conclude and
find that M. King's action was clearly justified and warranted.

Wth regard to the Septenber 18, 1987, written disciplinary
war ning for unsatisfactory job performance, | take note of the
arbitrator's findings that M. Brock was away from his work
excessively on the day in question, was inattentive in the manner
in which he performed the work, that his work productivity and
performance on that day was bel ow what was expected by
management, and that he was shirking his duty and avoi di ng work
Al t hough the arbitrator took into account the union's assertions
that M. Brock was being puni shed because of certain union
activities, for allegedly reporting sonme unspecified "all eged
discrimnation" to a governnent agency, and that nanagenent
accorded himdi sparate treatnent, the arbitrator nonethel ess
concl uded that these factors did not account for M. Brock's
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overal |l lack of productivity and nost of his absences fromhis

assigned work place in question, and that this incident was not
an isolated one and indicated a course of conduct on the part of
M. Brock which had been carried on over a period of tine about
whi ch he had been warned repeatedly (Arbitrator's decision, pgs.
9-10).

| also take note of the credibility findings by the
arbitrator with respect to M. King. The arbitrator concl uded
that M. King, who was shortly renmoved from the union ranks
bef ore he becanme a managenment supervisor, could not have had the
notivations attributed to himin the area of "union
di scrimnation" (Arbitrator's decision, pg. 10). The arbitrator
al so found that M. King was a credi ble witness and was sincere
in disciplining M. Brock for his unsatisfactory job perfornmance,
and had no axes to grind since his past history with the union
i ndi cated that he woul d have a good understandi ng of M. Brock's
perspective in the grievance case (Arbitrator's decision, pg. 8).

Al though | amin agreement with the arbitrator's findings,
on the basis of ny own i ndependent observations of M. King
during the course of the hearing, | conclude and find that he is
a credible witness. Wth regard to the nmerits of M. King's
conclusions that M. Brock's work performance on the day in
guestion was | ess than adequate, | find that his testinmny and
assessnment of M. Brock's work performance on the day in question
supports the actions taken by himand was clearly within his
manageri al authority and discretion. M. King testified that he
assigned the work in question to M. Brock and his hel per at 7:00
a.m, and he expected the work to be normally conpleted by at
least 1:00 p.m M. King stated that he nade occasional visits to
the work area, and when he visited the area at 11:50 a.m, M.
Brock was absent, and M. King found that the hel per, who was a
trai nee probationary enpl oyee, was working on the wong gate.
When asked about M. Brock's absence, the trainee informed M.
King that he did not know where M. Brock was, and specul ated
that he had gone to use the rest room M. King later visited the
storeroom area at the conclusion of the 2:00 p.m break, and
found the hel per there, and M. Brock wal ked in [ater and spoke
with the hel per before they both "casually" wal ked back to their
work area. M. King later found M. Brock at his |ocker cleaned
up and ready to go hone 3 m nutes before the normal "wash-up"
tinme.

M. King testified that M. Brock had wasted the entire day
because he did not apply hinmself to the job to which he was
assigned. M. King indicated that the only tinme he found M.
Brock on the job was at 3:00 p.m, when he visited the area. He
further stated that M. Brock infornmed himthat he had left the
job to get his blood pressure checked, visited with M. Hicks for
approximately 30 minutes, and had attended a safety meeting which
t ook another 30 minutes. The helper, M. Harris, confirnmed



~2221

that M. Brock left the work area several tinmes, and that when
M. King found themin the store room he ordered them back to
wor k because they had overstayed their break time by 10 m nutes.
M. Harris also confirmed that when he advised M. Brock about
M. King' s assessnment of their "shoddy work," M. Brock told him
"not to worry about it."

After careful consideration of all of the testinony
concerning M. Brock's work performance which led to the
di sci plinary warning of Septenber 18, 1987, including M. Brock's
and M. Harris' versions of the incident, | believe M. King' s
version of the events which led himto issue the disciplinary
action, and | conclude and find that it was warranted and
justified.

Wth regard to M. Bayliss' order of Septenber 25, 1987, to
M. Brock instructing himto report to his supervisors before
taking a break, | find nothing unusual about this action, nor do
| find that it rises to the level of an adverse disciplinary
action. Gven M. Brock's record of abuse of break tines, |
believe that it was well within M. Bayliss' supervisory
authority to instruct M. Brock to report to a supervisor before
taki ng breaks. The fact that the respondent has no witten policy
aut hori zing supervisors to do this, and the fact that other
enpl oyees may not have been simlarly instructed is irrelevant.
It seens obvious to me fromthe record, that managenent has had
an ongoing problemwith M. Brock in that he does not appear to
accept or recognize the fact that he abused his break tines,
whi | e ot her enpl oyees do and agree to inprove their work habits.
This attitude by M. Brock sets himapart fromthe ot her
enpl oyees who were counsel ed about their break tines,
acknow edged their abuses, and promi sed to i nprove. Under these
circunstances, | find nothing discrimnatory about the
i nstructions given to M. Brock by M. Bayliss.

M. Bayliss testified that M. H cks had infornmed himto
"tighten up" on maintenance departnent enpl oyees taking extended
lunch and work breaks, and that after observing M. Brock washing
up early before his lunch break on Septenber 25, 1987, he
discussed it with him and that M. Brock informed himthat he
was sinply washing dust out of his eyes. M. Bayliss stated that
he met with M. Brock at 2:00 p.m, that same day and initially
instructed himthat he was to tell him (Bayliss) before taking
any breaks, but after realizing that this may be a problem
because M. Brock may not be able to find him he instructed M.
Brock to contact his responsible supervisor. M. Bayliss stated
that he had in mnd the shift foreman, or M. King, or M.
Vargas, as the supervisors to be contacted.

M. King testified that he was present when M. Bayliss
instructed M. Brock to inform his supervisor before taking a
break. M. King acknow edged that M. Bayliss first told
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M. Brock to contact him (Bayliss), but then told himto call his
supervisor. M. King confirmed that he and M. Vargas were M.
Brock's normal shift supervisors, but that the shift in question
when the phone call was made was a m dni ght Saturday shift and
was not M. Brock's normal work shift. The conpany had offered
overtinme for anyone willing to work that day, and M. Brock had
requested to work the mdnight shift, and M. King allowed himto
do so.

M. Brock testified that M. Bayliss instructed himto call
him (Bayliss), or M. King or M. Vargas before washing up for
breaks. Since M. Vargas and M. King were not present during the
m dni ght shift in question, M. Brock confirmed that he
tel ephoned M. Bayliss at his hone, and that he did so because he
was sinply following his instructions. M. Brock confirmed that
he called M. Bayliss at 2:00 a.m, and that he sounded "sl eepy
and agitated." He al so acknow edged that he attenpted to call him
again at 6:00 a.m, but that the phone was busy. He then inforned
shift foreman Jake Barber that M. Bayliss' phone was busy and
that he was informing M. Barber that he was taking a break.

M. Bayliss testified that the phone call by M. Brock woke
hi m up, but that he was not angry, that M. Brock was friendly
and not abuse, and that after the call, he took the phone off the
hook. M. Bayliss further testified that he informed M. Brock
that he considered the call as harassment and that he woul d
di scuss the matter with himthe next day.

M. Hicks testified that he made the decision to initiate
the disciplinary nmeeting of Septenber 29, 1987, and to give M.
Brock a day off with pay to consider his future with the conpany.
M. Hicks confirmed that he took the action because of the call
made to M. Bayliss, and because of M. Brock's record of
disciplinary incidents and actions. He also confirmed that the
action taken was in conpliance with the applicable
| abor - managenent agreenent, and that after this action was taken,
M. Brock has responded "very positively" (Tr. 287).

M. Brock acknowl edged that when he called M. Bayliss at
2:.00 a.m, M. Bayliss informed himthat he believed he was being
harassed. Notwi thstanding this initial conversation, M. Brock
again called M. Bayliss at 6:00 a.m, and found that the phone
was busy. (M. Bayliss had taken it off the hook). M. Brock's
expl anation for not contacting M. Vargas or M. King was that
they were not at work. | find this to be a rather weak excuse,
since M. Bayliss also was not at work. M. Brock could have
called M. Vargas or M. King at their hones, but instead, he
chose to call M. Bayliss. M. Brock also chose not to initially
speak to the foreman who was at work on the sanme shift, and only
spoke with himto informhimthat he was taking a break after he
could not reach M. Bayliss at 6:00 a.m In ny view, if
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M. Brock truly believed that he was required to contact only M.
Bayl i ss before he could take a break, the prudent thing for him
to have done was not to take his 6:00 a.m break since he could
not reach M. Bayliss at that time. Instead, he infornmed the
foreman who was on the shift and took his break

G ven the fact that M. Bayliss had spoken with M. Brock on
two occasions the day before the phone calls, and the fact that
M. Brock attenpted to again call M. Bayliss after he had
awakened himin the mddle of the night knowing full well that
M. Bayliss considered the initial call to be harassnent, |
believe that M. Bayliss' conclusion in this regard has a ring of
truth about it. | further believe that M. Brock's calls to M.
Bayliss were pronpted by M. Brock's prior encounters with M.
Bayl i ss about his abuse of break tinmes, M. Bayliss' refusal to
put his instructions in witing, and M. Brock's obvious
di sagreenment that he was abusing his break privileges. | also
believe that M. Brock wi shed to "nake his point" by calling M.
Bayliss in the mddle of the night. Al though M. Brock may have
made his point, he also precipitated the disciplinary action
taken agai nst him Under all of these circunstances, | conclude
and find that this action was justified and warranted.

Respondent's Know edge of M. Brock's Safety Conplaint to MSHA

M. Brock confirmed that in his capacity as a safety
commi tteeman, he has on past occasions called and spoken with
MSHA i nspectors concerning safety conplaints and "genera
qguestions" (Tr. 65). | find no evidence that the respondent has
ever inhibited M. Brock fromperformng his safety duties in
this regard. As a matter of fact, M. Brock confirmed that upon
his return to work after his 1-day suspension with pay for having
called M. Bayliss in the mddle of the night, the respondent
took no action against himbecause of his involvenment with mne
safety matters (Tr. 56).

M. Hicks testified that he recognized the right of an
enpl oyee to call MSHA or their union to the mne, and that MSHA
i nspectors have been called to the mne in the past and no action
has ever been taken by managenent agai nst anyone for doing so
(Tr. 298). He also confirmed that no action has ever been taken
by managenent agai nst any m ners' representative for perforn ng
any MSHA rel ated safety activities (Tr. 275-278). M. Bayliss
testified that the respondent has never prevented any enpl oyee
from maki ng conplaints to MSHA, and that no disciplinary action
has ever been taken against any enpl oyee for doing so (Tr.
242-245). | find M. Hicks and M. King to be credible wtnesses,
and the record is devoid of any evidence that the respondent has
ever prevented or inhibited any enpl oyee or safety conm tteeman
fromexercising their safety rights.
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M. MCormck testified that an MSHA i nspector came to the m ne
in Decenber, 1986, in response to enployee safety conplaints, and
that the miners' representative was permitted to neet with the
i nspector and that no action was taken against any of the mners
for making the conplaint. He al so nmenti oned anot her recent
conpl aint by an enpl oyee which resulted in an MSHA inspection
and confirmed that no action was taken agai nst the conpl ai ni ng
nm ner.

The crux of MSHA's case lies in its belief that mne
management, and in particular M. King, M. Hicks, and M.
Bayliss, believed that M. Brock had called MSHA to conme to the
mne to look into a conplaint concerning certain all eged
vi ol ati ons by i ndependent contractors and that the disciplinary
actions taken against M. Brock were taken to retaliate against
himfor calling MSHA to the m ne

M. Brock testified that he was under the "inpression" that
m ne managenent was not too happy about his calling MSHA about
t he i ndependent contractors. \Wen asked the basis for this
i npressi on, he responded "the way they were acting and just
general tones" (Tr. 74). He confirmed that at no time during his
di sciplinary neetings with M. King, M. Bayliss, and M. Hicks
did anyone say anything to him about his calling MSHA (Tr.
74-75).

M. King testified that at the time he issued the verba
war ni ng of August 17, 1987, he had no information that M. Brock
had call ed MSHA about the independent contractors. However, he
acknow edged that a week earlier, M. Brock spoke to hi m about
his belief that contractor enpl oyees were not followi ng MSHA' s
saf ety equi pnment guidelines. He al so acknow edged that M. Brock
told hi mthat he was not getting any results concerning his
contractor conplaint and wanted to call MSHA, and that he (King)
asked M. Brock to wait until the end of the shift before using
the phone to call. | take note of the arbitrator's coments in
his decision of May 1, 1989, that the respondent in that
proceedi ng acknow edged that M. King told M. Brock to go ahead
and call MSHA when he got off work (Arbitrator's decision, pg.
6) .

Al t hough M. King denied that he had any personal know edge
that M. Brock had call ed MSHA about the independent contractors,
his own testinony supports a conclusion that he knew that M.
Brock was concerned about the contractors, expressed his
di ssatisfaction with what he perceived to be managenent's
i naction, and that he specifically notified M. King that he
wanted to call MSHA. Further, M. King told M. Brock that he

could use the office phone to call, but to wait until the end of
the shift to place the call because of pressing business in the
of fice. Under all of these circunstances, | conclude and find

that there is a strong inference that M. King either knew or
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suspected that M. Brock had call ed MSHA about the conpl ai nt
concerning the roofing contractor.

Wth regard to the statenment attributed to M. Bayliss by
M. St. John, having viewed M. St. John during the course of hi

testimony, | find himto be a credible witness. Notw thstanding
M. Bayliss' denials to the contrary, and taking into account hi
adm ssion that he sonetines uses "flowery |anguage," | believe

that he nmade the statement in question. Aside fromthe statenent,
| believe that there is other sufficient evidence to support a
reasonabl e inference that M. Bayliss also knew or suspected that
M. Brock was responsible for the MSHA i nspectors comng to the
mne to follow up on the conplaint concerning the contractors.

M. Bayliss acknow edged that he was first infornmed about
the conpl ai nt concerning the contractors on August 10, 1987, and
that he discussed the matter with M. Brock later that same day.
The testinony establishes that M. Bayliss and M. Brock had a
di fference of opinion concerning the contractors' wearing of hard
hats, and M. Bayliss adnoni shed M. Brock for not wearing his
hard hat.

M. Bayliss contended that one of the MSHA i nspectors who
canme to the mine in response to the contractor conplaint infornme
himthat M. Thonpson had called MSHA, and M. Brock was sunmpne
to the neeting sinply because he was safety comr tteeman. The
i nspector who was nanmed did not testify in this case, and | have
given no weight to M. Bayliss' hearsay testinony that the
i nspector reveal ed the name of the informant. | have serious
doubts that an inspector would divul ge the name of any i nformant
and place hinmself at risk for disciplinary action for doing so.

Al t hough there is no direct evidence that M. Bayliss knew
for a fact that M. Brock was responsible for the call which
brought the MSHA inspectors to the mne to look into the
conpl aint concerning contractors, | conclude and find that the
af orenenti oned circunstances concerning M. Bayliss' know edge
about M. Brock's concern for contractor safety violations, and
his di scussions with M. Brock concerning the matter, support a
reasonabl e inference that M. Bayliss was not totally oblivious
to M. Brock's involvenent in the conplaint and that he nore tha
likely suspected that the visit by the inspectors was the result
of sone action on the part of M. Brock.

M. Hi cks denied any know edge of M. Brock's "invol venment

with MSHA, " and he al so deni ed any knowl edge that M. Brock may
have call ed MSHA about the contractor conplaint. However, M.
Hi cks confirmed that prior to the August 13, 1987, neeting with
the MSHA inspectors, which was held just outside his office he
was aware of the conplaints concerning the roofing contractors,
and that M. Bayliss told himthat he had discussed the
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matter with M. Brock (Tr. 279, 281). M. Hicks had previously
visited the area where the roofing contractors were working to
ascertain whether or not they were wearing the required safety
equi prent, and | believe that he did this in response to M.
Brock's concerns to M. Bayliss. M. Hicks confirmed that during
the neeting with the inspectors, he explained to them as well as
to M. Brock, the actions taken by nmanagenent to insure
contractor conpliance with the safety regul ations. Under all of
these circunstances, | believe that M. Hicks also either knew or
suspected that M. Brock was responsible for the inspectors

visit to the mne

The fact that the respondent may not have known as a fact
that M. Brock had called MSHA is immterial. In Mises v. Witley
Devel opnent Corporation, 4 FMSHRC 1475 (1982), the Comm ssion
hel d that a conplaint may establish a prima facie case by proving
that (1) the operator suspected that he had engaged in protected
activity, and (2) the adverse action was notivated in any part by
such suspicion. See al so: Judge Broderick's simlar holding in
Larry Brian Anderson v. Consol Pennsylvania Coal Conpany, 9
FMSHRC 413 (March 1987).

In view of the foregoing, |I conclude and find that there is
sufficient probative circunstantial evidence to support a
reasonabl e i nference that the three managenent official's who
disciplined M. Brock in this case, either knew or suspected that
he was responsible for the MSHA inspectors comng to the nmine to
| ook into the conplaint concerning roofing contractors. M.
King's verbal warning to M. Brock came a few days after the
visit by the inspectors, and the subsequent actions taken by M.
King, M. Bayliss, and M. Hicks followed within the next 45 days
or so. These disciplinary actions, which fairly closely foll owed
an MSHA inspection which | believe was pronpted by M. Brock's
conplaint, coupled with what | believe was know edge or
suspi cions by these officials that M. Brock was responsible for
the inspection visit, raises an inference that the disciplinary
actions were pronpted in part by M. Brock's protected activity,
and sufficiently establishes a prima facie case.

On the facts of this case, even though the conpl ai nant may

have established a prim facie case, | conclude and find that the
respondent has successfully rebutted any inference or prina facie
showi ng of illegal discrimnation. |I conclude and find that the

respondent has established by a preponderance of the evidence
that the i ndependent disciplinary actions taken by M. King, M.
Bayliss, and M. Hicks, were clearly warranted and justified on
their nmerits. Coupled with the |ack of any probative evidence
that the respondent was guilty of any disparate treatnent of M.
Brock, the lack of any probative evidence of aninus, harassnent,
or other acts by the respondent inhibiting M. Brock from
exercising his safety rights under the Act, | sinply cannot
conclude that M. Brock has nade out a case. To the contrary, |



~2227

conclude and find that the disciplinary actions taken by the
respondent’'s nmanagenent personnel were notivated by unprotected
factors al one, nanmely, M. Brock's abuse of work and | unch
breaks, his unsatisfactory job performance, and his calling of a
supervi sor on the phone at his hone in the mddle of the night.

ORDER

In view of the foregoing findings and concl usi ons, and on
the basis of the preponderance of all of the credible and
probative evidence adduced in this case, | conclude and find that
t he conpl ai nant has failed to establish that the respondent
di scri m nated agai nst him Accordingly, the conplaint IS
DI SM SSED, and the conplainant's clains for relief ARE DENI ED

Ceorge A. Koutras
Adm ni strative Law Judge



