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Pr of essi onal Corporation, Pittsburgh,
Pennsyl vani a for Respondent.

Bef ore: Judge Melick

This case is before ne upon the petition for civil penalty
filed by the Secretary of Labor pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et
seq., the "Act," charging Beth Energy Mnes, Inc., (Beth Energy)
with three violations of its Ventilation System and Met hane and
Dust Control Plan (Ventilation Plan) under 30 C.F. R 0O 75. 316.
The general issue before me is whether Beth Energy violated the
Ventilation Plan as charged and, if so, the appropriate civi
penalty to be assessed in accordance with section 110(i) of the
Act .

The three citations at bar allege simlar violations of the
operator's Ventilation Plan. Citation No. 2887804 alleges a
"significant and substantial™ violation and charges as foll ows:

The approved ventil ation system and nmet hane and dust
control plan was not conplied with in that the air |ock
at the 7 Right between nunbers 6 track and 7 intake
entries were not properly installed. Both doors would
open out by away from each other and a proper air | ock
was not provided.



~2300
Citation No. 2887805 charges a "significant and
substantial” violation and charges as foll ows:

The approved ventilation system and nmet hane and dust
control plan was not conplied with in that the airl ock
doors at the 8 Right between the Nos. 6 track and 7

i ntake entries were not properly installed. Both doors
woul d open outby away from each other and a proper air
| ock was not provided.

Citation No. 2887807 charges a "significant and substantial"”
vi ol ati on and charges as fol |l ows:

The approved ventil ation system and net hane and dust
control plan was not conpled with in that the airlock
doors used at the 8 Left supply station were not
properly installed. Both doors would open outby away
fromeach other and a proper air |ock was not provided.

In relevant part the Ventilation Plan provided as foll ows:

Equi prrent doors . . . . shall be in pairs to form an
air | ock where permanent stoppings are replaced by
doors separating return air entries fromintake air
entries.

As expl ai ned at hearing the Secretary's theory of violations
in these cases is that the cited doors did not provide an "air
| ock". (FOOTNOTE 1) There is no disagreenent that in order to constitute
an "air lock” within the neaning of the Ventilation Plan the
doors need only be "reasonably air tight". Mre particularly the
Secretary argues that the pairs of equi pment doors here cited did
not forman airlock because the opening of one set of doors
caused the second set of doors to open automatically.
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Citation No. 2887804

According to the testinmony of MSHA |Inspector and Ventil ation
Speci al i st M chael Bondra an air |ock was not provided at the
doubl e sets of doors at the 7 Right section between the Nos. 6
track and 7 intake entries on Septenber 9, 1988. According to
Bondra when the doors adjacent to the track entry were opened one
of the second set of doors al so opened about 12 to 18 inches at
the top because of the pressure differential. He accordingly
i ssued Citation No. 2887804.

Steve O exo, a Beth Energy safety inspector, acconpanied
Bondra on his Septenber 9, 1988, inspection. O exo acknow edged
that the door had problens--the rubber seal at the top was worn
and the nail holding the seal had come | oose. O exo al so conceded
that the left side of the door had a slight warp allow ng the
door to remain open sone 6 to 7 inches and allowi ng sone air
nmovenment toward the No. 7 entry.

Wthin this framework it is apparent that the cited door was
i ndeed not "reasonably air tight". It admittedly had a gap of at
| east 6 inches allowing air to pass toward the No. 7 entry and
therefore could not forman "air |lock”™ within the neaning of the
Ventilation Plan. The violation is accordingly proven as
char ged. (FOOTNOTE 2)

In order to find that a violation is "significant and
substantial” however, the Secretary has the burden of proving not
only the existence of an underlying violation of a mandatory
standard but al so the existence of a discrete hazard (a neasure
of danger to health or safety) contributed to by the violation, a

reasonabl e |ikelihood that the hazard contributed to will result
in an injury, and a reasonable likelihood that the injury in
gquestion will be of a reasonably serious nature. Mathies Coa

Co., 6 FMBHRC 1 (1984).

Whi | e I nspector Bondra acknow edged that he did not test for
air novement or pressure differential at the cited doors, he
testified that he "could feel it". According to
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Bondra if there had been any snoke emanating fromthe track
entry, that snmoke would therefore contam nate the intake
escapeway upon opening the track-side door. He thought it was
"very likely that the track-side door would be | eft open allow ng
the track air to pass into the escapeway through the gapped
second door. He estinmated that up to two work crews of eight

m ners each coul d have been affected.

On cross-exam nation Bondra conceded however that neither of
the potentially affected sections were then active and that
apparently the only reason for the continued existence of the
cited doors was to permt renoval of some machinery left from
active mning i.e. a battery charger and sone | ongwall equipment.
According to M ne Foreman W | iam Radebach, at the tinme the doors
were cited the 7 Right section was indeed inactive and the doors
were only rarely used. It is also undisputed noreover that while
there had been a fire on Septenber 1, in the track entry
contaminating the entire track entry the smoke fromthat fire
never entered the No. 7 air course.

Under all the circunstances | cannot find that the Secretary
has sustai ned her burden of proving that the violation charged in
Citation No. 2887804 was "significant and substantial” or of high
gravity. | observe however that I|nspector Bondras' finding of
"noderat e negligence" is not challenged by Beth Energy.

Citation No. 2887805

Bondra testified that the set of air |ock doors at the 8
Ri ght section between the No. 6 track and No. 7 intake entries
was al so not properly installed and that simlarly upon opening
the first set of doors the second set of doors would al so open
about 6 to 8 inches allowing the air to pass fromthe track entry
directly into the intake escapeway. Bondra also testified that no
one acconpani ed hi m when he observed these conditions. He
acknowl edged however that he had been unable to |locate his notes
taken at the time he issued the citation. Mne Inspector Steve
O exo disagreed with Bondra and testified that he was in fact
present when Bondra exam ned this set of doors. Oexo testified
nmor eover that upon opening the first set of doors the second set
did not open at all. | find the testinony of Oexo to be entitled
to the greater weight. No deficiencies in Oexo's recollection
were elicited at hearings and |Inspector Bondra admitted that he
was unable to | ocate his contenporaneous notes that would support
his testinony. Under the circunstances | find that the Secretary
has failed to sustain
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her burden of proving the violation charged in Citation No.
2887805. The Citation nust accordingly be vacated.

Citation No. 2887807

| npector Bondra testified that he found that the set of air
| ock doors at the 8 Left supply station were not properly
installed in that upon opening the first set of doors at the
track entry side the second set of doors automatically opened
about 8 inches. Bondra claims that he felt air flowing fromthe
track entry into the intake escapeway. There is no evidence that
t he doors were otherw se defective. It is not disputed that no
one was present with Inspector Bondra at the time of his
observation of this condition. It is also undisputed that the 8
Left doors were used nore frequently than the other doors cited
in these cases in that supplies were noved through those doors
onto the section. |I find that the violation is proven as charged.
The undi sputed evidence of a gap in the second set of doors of 8
i nches upon the opening of the first set of doors is sufficient
to show that the doors were not "reasonably air tight" and
therefore did not forma proper "air |ock."

Bondra relied upon his testinony in regard to the prior
violations in support of his "significant and substantial"
gravity and negligence findings herein. For the reasons already
stated | find that the instant violation was |ikew se not
"significant and substantial" nor of high gravity. The
unchal | enged findi ngs of "nopderate negligence" are accepted.

In determ ning the appropriate civil penalties in these
cases | have al so considered the stipulations concerning the
operator's size, history of violations and good faith abatenent.

ORDER

Citation No. 2887805 is vacated. Citations No. 2887804 and
2887807 are affirned as non-"significant and substantial"”
citations and Beth Energy Mnes, Inc., is directed to pay civi
penalties of $75 each within 30 days of the date of this decision
for the violations charged therein.

Gary Melick

Adm ni strative Law Judge

(703) 756-6261
AAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. Contrary to the Respondent’'s clains this theory was

i ndeed set forth with sufficient particularity in the citations
at bar. In any event Respondent declined the opportunity for
continuance in trial to prepare any additional defense of the
charges. No | egal prejudice has been shown.

~FOOTNOTE_TWO
2. Beth Energy alleges in its post hearing brief that the
Secretary failed to prove that the No. 7 intake was an escapeway.



| disagree. This may reasonably be inferred fromthe testinmony of
| nspect or Bondr a.



