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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 88-274-M
PETI TI ONER A.C. No. 05-04057-05505 K2M
V. Gold King M ne

L. E. L. CONSTRUCTI ON,
RESPONDENT

DECI SI ON

Appearances: Robert J. Murphy, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Denver, Col orado,
for Petitioner;
Russel |l E. Yates, Esq., Yates & Davies, Durango,
Col orado, for Respondent.

Bef ore: Judge Lasher

This matter was conmenced by the Petitioner's filing of a
Proposal for Penalty on August 29, 1988, seeking assessnent of
civil penalties for two alleged violations (T. 91) described in
two Citations (nunmbered 2636419 and 2636420) issued by MSHA
I nspector Royal B. Wllians on April 12, 1988.

At the close of hearing on June 21, 1989, Petitioner noved
to withdraw its prosecution of Citation No. 2636420 (alleging
Respondent's alteration of a fatal roof-fall accident scene in
violation of 30 CFR O 50.12) and such notion was granted on the
record (T. 218-220). Accordingly, this Citation will be vacated
by subsequent order herein.

The remaining Citation, No. 2636419, as nodified, was issued
pursuant to Section 104(d)(1) of the Federal Mne Safety and
Heal th Amendnments Act of 1977, 30 U.S.C. Section 801, et seq.
and charges Respondent with an infraction of 30 CFR O 57. 3200, as
fol |l ows:

On March 13, 1987, a fatality occurred froma fal
of ground in the Gold King No. 7 drift. Shortly
after this fatality two supervisors took a m ner
into the area for the sole purpose of retrieving a
rock drill and jackleg
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to prevent it from being caved on. The super-
visors were aware that the fatality had occurred
froma fall of ground. The roof where the rock
drill and jackleg was, had not been barred down
or supported after the fatality. Supervision
knew that the condition created an inmi nent
danger to thenselves and the miner. This is an
unwarrantable failure to conply with a mandatory
st andard.

30 CFR 0O 57.3200, pertaining to "Correction of Hazardous
Condi tions," provides:

Ground conditions that create a hazard to persons
shall be taken down or supported before other work
or travel is permtted in the affected area. Unti
corrective work is conpleted, the area shall be
posted with a warning agai nst entry and, when |eft
unattended, a barrier shall be installed to inpede
unaut hori zed entry.

BACKGROUND

Shortly after the fatal accident, MSHA issued two
enforcenent docunents to Respondent, Order No. 2634865 and
Citation No. 2639864. These two viol ati ons were the subject of an
earlier proceeding and a Decision approving the parties'
settlenment thereof - with penalties totalling $6,020.00 - was
i ssued Cctober 21, 1988, by another Judge (See Ex. C-1). The
record indicates that during the original MSHA investigation
follow ng the accident there was no indication that anyone had
re-entered the mine following the fatality (T. 50-53, 134; Ex.
P-2).

Thereafter, and sone 9 or 10 nonths follow ng the accident,
MSHA initiated a second-speci al -investigation pursuant to Section
110(d) of the Act to deternmine if a wilful violation had been
i nvolved (T. 75). MsSHA Special Investigator Benjamin M Johnson
conducted this investigation (T. 71, 74, 76). VWile M. Johnson
was unable to interview Supervi sor Boyd L. Hadden or m ner Jody
Booker (T. 76-80), he did conduct a tape-recorded interview and
obtain the statenent of Fred M "Ted" Yates (T. 76).
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In this interview, apparently for the first time, Yates made -
according to M. Johnson - the follow ng disclosure:

A Inny interviewwith M. Yates, he disclosed to
me that after the fatality had occurred, at
approxi mately 1400 hours, that he and Boyd Hadden
and Jody Booker had returned to the mne to renove
the jackleg and drill that was at the acci dent
site.

(T. 76-77)

Based on his Section 110 investigation, Special I|nvestigator
Johnson recomended the issuance (by Inspector WIlians) of the
two enforcenent docunents involved in this proceeding (T. 80, 82,
89, 90). Since, as above noted, M. Johnson was unable to
interview M. Hadden because of M. Hadden's refusal to be
i nterviewed, and was unable to | ocated Jody Booker or to
interview M. Larry Luzar, the owner of Respondent (T. 77-78), it
thus appears that the determ nation to issue these two Citations
was primarily based on information submtted by M. Yates
approxi mately one year after the accident occurred (T. 76-80, 82,
83, 95).

| SSUES AND CONTENTI ONS

Citation No. 2636419 charges that two supervi sors(FOOTNOTE 1) took
a mner (FOOTNOTE 2) into the area where a fatality (to miner Donald
Goode) had occurred froma ground fall for the "sol e purpose" of
retrieving a rock drill and jackleg "to prevent it from being
caved in on." The Citation also charges that the roof in this
area had not been barred down or supported after the fatality and
t hat supervision knew that the condition created an i nm nent
danger to thenselves and to the n ner
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Respondent contends in its post-hearing brief that an entry into
the m ne by Yates was contrary to the direct order of the m ne
owner, Larry Luzar, and thus unknown to management, thus raising
the question whether a violation (if one occurred) by shift boss
Yates is attributable to Respondent.

A second matter inportant to determ nation of this case is
resolving a conflict of testinony between Yates and Hadden as to
Hadden's participation in the alleged violation and assessing the
degree of weight and reliability to be attributed to their
accounts of critical happenings.

FI NDI NGS

On March 12, 1988, the day before the accident, Fred M
"Ted" Yates, who has a total of 32 years prior mning experience,
was working as "lead mner" with two other miners, Gady Col by
and Jody Booker on the 4 p.m to mdnight (swing) shift (T. 27,
29-30, 210). After the shift, M. Yates left a note in the shop
(a van truck) outside for the nmorning shift advising themto
watch the left rib as it was peeling (T. 30, 31, 205). According
to Yates, the condition was "bad" nmeaning the rib "was peeling,
sl abbi ng, sone small rocks was falling" (T. 29-31, 35).

The foll owi ng day, March 13, 1988, the day of the accident
at approximately 3:15 p.m (T. 37) Yates and Jody Booker, a
m ner, stopped at the hone of the mine owner, Larry Luzar, for
the foll owi ng stated purpose:

"W was going to talk to himto see what he wanted
to do, what we was going to do there that night,
because we figured that we was -- didn't want to
work there without tinbering it or bolting it, or
sonething to secure it."

(T. 32)

Luzar was not home and Ms. Luzar advised M. Yates and Jody
Booker that there had been an accident at the mine. Yates and
Booker proceeded toward the m ne where, approximtely 5 mles
t herefrom they encountered the anbul ance to whi ch Donni e Goode
was being transferred (T. 36-37, 209-211). M. Goode was in a
stretcher beside the anbul ance and was bei ng adm ni stered CPR by
M. Luzar. M. Luzar and Grady Col by, one of the sw ng shift
crew, then left together with M. Goode in the anbul ance to
proceed to Durango (T. 37-38).
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Yates' Version of the Violation. Although M. Yates, as |ead

m ner, was paid at the same rate as regular mners (T. 30), it
neverthel ess appears that he was in charge of the 4 ppm to

m dni ght shift, and that he made necessary managenent deci sions
and told the crew what to do (T. 30, 178, 205, 210-211).
According to MSHA | nvestigator Johnson:

"During the interviewwith M. Yates, he told ne
that he was in a lead mner position, and that he
supervised individuals on the night shift. He had
the responsibility of instructing themwhere to
work and how to work, he had the responsibility to
see that they put in a full shift."

(T. 83)
It is concluded that M. Yates, at material tines, was a
supervi sor.

According to Yates, and the subject of inportant

di sagreenment in the record, he, Jody Booker - and Boyd Hadden -
went back to the mne after the accident "to pick up the outside
man." (T. 38). The "outside man" was identified in the record as
Jody Morris (T. 67). M. Yates testified that "All three of us
decided to go in and | ook and see what happened. | wanted to go
in and see what had happened. " (FOOTNOTE 3) (T. 39). This was at
approximately 5 p. m

Usi ng Exhibit C-2, a drawing of the m ne he rendered during
the hearing to depict the accident scene, M. Yates gave his
version of what constituted the alleged violation:

A. Yes, where the work was going on. Ckay, and | seen
that the rock that had killed Donnie was |aying there,
it was right approximately two feet fromthe left rib
of the old drift.

Q Ckay.

A. The machine was | aying approximately five feet back
| aying down in the bottomof the drift.
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Q Five feet back fromthe rock?
Yes, fromthe rock.
Q And what machi ne was that?
A. That was a j ackl eg.
Q Okay. And was there a drill nearby or a jack leg --

A. O course it's all hooked together. The leg and the
machine is all together, and the hoses are hooked to

t he machi ne.

Q Ckay.

A. And at that tinme Boyd picked the machi ne up and set
it against the left rib, approximtely five feet back.

Q So he picked up the machi ne?
A. We never unhooked the hoses or nothing. And nme and
Jody Booker was right here, to the right rib of the --

of where the machi ne was, right there.

Q How close was the nmachine to where the actual spot
where M. CGoode was killed?

A It was three to four feet, it was right there.
Q And how close did you cone to that spot?

A. Probably 15 feet, nme and Jody Booker stood right
over here on the right rib.

Q You were on the right rib?

A. Yes.

Q About 15 feet?

A. Uh- huh.

Q And what did M. Hadden do?

A. He noved the nmachine from-- picked it up out of the

drift and set it up against the rib, back from-- about
five feet back.
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Q

Did he tell you why he was doing this?
To keep fromgetting buried right there.
Do you recall what he said to you?

To keep it fromgetting hit.

Q
A
Q GCkay. Now, what did M. Hadden do then?
A W left the mne

Q

Ckay. How I ong were you actually in the mne at that
time?

A. Just the time it took to walk 2,600 feet, and we was
in there probably 10 to 15 minutes, and then went back
out .

Q Dideither you or M. Jody Booker |end any
assi stance in noving this machine?

A. No, we didn't.
Q Can this machine be noved by one person?
A. Yes. It's a one-person nachine.

Q Al right. And approximtely how many feet did he
nove the machi ne?

A 1'd say five feet."(FOOTNOTE 4) (T. 40-42)

Hadden's Version. Boyd Hadden, who was actually present in the
capacity of supervisor (T. 165-167) when the ground fell on M.
Goode, denied later returning to the accident scene with M.
Yates and Jody Booker (T. 175, 190).

After describing the accident itself in sone detail (T.

167-172), and the trip fromthe mne in a Suburban to the place in
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the road where M. Goode was transferred to the anbul ance, M.
Hadden gave this account of what happened:

Q GCkay. Did Ted Yates appear on the scene?
Yes, he did.

VWhen did that happen?

And did you have any discussion with Ted Yates, or

A
Q
A. This was shortly after the anbul ance showed up
Q
did M. Luzar, in your presence?

A. The only thing | renmenber saying to Ted was he asked
me what happened, and | said, "Arock fell on him" H's
partner junped in the anbul ance, he was -- he --

Q Who was his partner?

A. Grady Col by.

Q Ckay.

A. He offered -- he just volunteered hinself wthout
really speaking, he junped in and went to work on
Donni e Goode. Larry was still there working on him even

after he was transported fromthe ground into the
ambul ance.

They was working on him but Larry had told Ted and
Jody Booker to go shut down the fans, lock it up, and
go hone. Gary Woggen and | had the Suburban, and | was

t he nunber one driver of the Suburban. | took care of
it, I was the nmechanics on the job, | was also the bus
driver, | drove the Suburban.

Q Were you present then when Larry Luzar gave that
order?

A. Yes, | was.

Q Okay. Now, what did you do after that -- | assune
the anmbul ance | eft with Donni e Goode?

A. Yes.
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Q And then what did you do?

A. | took Gary Wbggen hone in the Suburban. | dropped
himoff at his house, | turned around at his house, and
headed across town, Doug Tayl or stopped ne at the
Bengal Trailer Park, asked me what had happened,

said, "Donnie Goode got hit in the head with a rock."
He said, "How bad?" And | said, "It didn't |ook very
good. "

And | was upset, and | went straight homne.

Did you go back to the m ne?

No, | didn't.

Did you nmove the jack |eg?

No, | didn't.

Did you order anyone else to go in the mne?

No, | didn't.

© » O » O > O

Why did Ted Yates -- do you know why --

A. Ted Yates went in that mine on his own, himand Jody
Booker, just to look to see the scene. What happened
there, there, | don't know.

Q How do you know that? How do you know he went in
t here?

A. He told ne first off, he had told ne that he had
gone in and | ooked at it -- this was later -- he had
told me that they had gone in and | ooked at it.

Not only that, there was a | oader outside that they had
taken under and they had parked in the entryway of that
new drift. That was one dry drift that didn't have a
| ot of copper arsenic leaking in it, which eats stil
up the | oaders, and that will eat them up. They took
that | oader and parked it in there. And whenever we
come back the | oader was right there." (Enphasis
suppl i ed)

(T. 172-176)
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Credibility Resolutions. In determ ning whether M. Hadden
returned to the accident scene with M. Yates and Jody Booker, it
is to be noted that neither M. Booker, Gary Whggan (nentioned by
M. Hadden in his testinony), or Jody Morris (a part-tine
mechani ¢ who was left at the mne after the accident) were

avail abl e as witnesses at the hearing to break the deadl ock

bet ween M. Hadden and M. Yates. Thus, determnination of the

i ssue rests on whether M. Yates' or M. Hadden's testinony
shoul d be given the greater weight. On this record, it is

concl uded that M. Hadden's testinony that he was not present
when M. Yates and Booker went back in the mne should be
credited. M. Yates' recollection of events is subject to sone
question since there was a significant inconsistency in his

testi nony. Thus, he denied speaking with owner Larry Luzar on the
road when M. Goode was transferred to the anbul ance (T. 44-45).
Yet, in the witten statement given to Investigator Johnson (EXx.
R-1), he indicated that Luzar told him Booker and Hadden "to
return to the mne, lock up the m ne and bring the outside man,
Jody Morris, down fromthe mne." (Ex. R1; T. 44-46, 66-67,
214-215).

Also, M. Yates, at the bottomof his witten statenment
(R1) saw fit to give a qualifying wap to his rendition of the
events constituting the violation:

"I't has been a long tine since the accident
happened and this is as close to the way |

remenmber it. | ambeing truthful in this statenent
as | can renber (sic) it, | amnot trying to cause
any problenms for anyone.”

On the other hand, M. Hadden's testinobny is nore convincing
and enphatic, and is nore consistent even though he was subjected
to a higher degree of cross-exam nation at hearing (T. 189-201).
Accordingly, it is concluded that only one supervisor (M. Yates)
and M. Booker returned to the accident scene. The question next
ari ses whether the ground conditions they travel ed under created
a hazard and whet her such had been supported after the accident.

Ground Condition. The accident occurred on a Friday. On the
foll owi ng Tuesday, March 17, 1987, Dennis J. Tobin, an
experienced MSHA i nspector, while making an inspection - and as
he approached the accident site approximtely 2,500 feet into the
drift near the intersection of the old drift - encountered "a
drastic change in ground conditions." (T. 126). He observed
"several intersecting cracks" in the ground conditions and "there
was consi derabl e evidence of fractured ground, not only on the
left-hand rib but overhead." (T. 127). The ground conditions
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were so dangerous that Inspector Tobin issued a withdrawal order
whi ch included not only the area of the accident scene but al so

i ncluded an additional area of 150 feet of ground up to the area
inissue (T. 130-131, 133, 135, 140).

In his accident report (Ex. P-2) Inspector Tobin described
the subject area as foll ows:

There was evidence of several ground failures the ful

I ength of the new drift. There was an estimated 3-tons
of loose piled rock in the vicinity where Goode was
injured. The air and water hose to the jackleg dril

al so had been partially buried for a distance of about
10 feet. This area was still spalling rock when the

i nvestigation team was exam ning the scene. There was
no evidence there had been any attenpt to support the
ground for the entire 150 feet of the new drift and
fault area. Luzar stated that no one had been in the
m ne since the accident.

Wth respect to the condition of the ground in the subject
area, M. Yates testified that when he went back into the area
shortly after the acci dent he was concerned that other ground
m ght fall and that "it was dribbling a little." (T. 68). This,
of course, follows on the heels of the fatal ground fall as wel
as M. Yates' considerable concern (described above) i medi ately
before the accident that the conditions were "bad."

Supervi sor Hadden, al so nade the concession that in the 4-6

hours follow ng the accident, the ground conditions would not
have i nproved:

Q And did you do anything to inmprove the ground
conditions in that mne in the next four days?

A. Absolutely not.

Q Ckay.

A. W& wasn't working there.

Q So the ground conditions were serious enough to kil
M. Goode at approximately 2:45 on March 13, 1989; is

that not correct?

A. Yes, sir.
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Q Okay. So you would agree with ne then that those conditions
are not going to inmprove in the next four to six to eight hours;
is that not right?

A. Absol utely not.

Q So in the event that M. Yates is telling the truth,
and that people actually did go into that accident
site, they went into an accident site where ground
conditions were dangerous.

If what he says is true, you would have to assune that,
woul d you agree with ne on that?

A. | can't agree with you there, sir, because | don't
agree with what M. Yates said to begin wth.

Q | said "assume" that just for the purpose of ny
guesti on.

A If M. Yates went in there then the conditions
wasn't any better, I'Il agree.
(T. 182-184)

CONCLUSI ONS

Occurrence. It is therefore concluded fromthe foregoing
evi dence that when M. Yates and Jody Booker entered the mine and
went to the affected area after the fatal ground fall that, in
terms of the standard, ground conditions were present there that
created a ground fall hazard (T. 86) which had not been taken
down or supported (T. 87). This constitutes a violation of the
regul ation cited. Respondent's contention (Respondent's Brief,
Pgs. 4, 6, 7) that no violation occurred because M. Luzar was
unaware that M. Yates and Booker went back in the mne and that
such entry was contrary to his instructions is rejected as a
defense. M. Yates is a supervisor and Respondent is bound by his
actions, and in any event a mine operator is |liable wthout
regard to fault for the occurrence of a violation. Sec'y. v.
Sout hern Chi o Coal Conpany, 4 FMSHRC 1459 (August 1982); Western
Fuel s Uah, Inc., 10 FMSHRC 256 (March 1988).

Significant and Substantial. | further conclude that the
vi ol ati on was significant and substantial (S & S).

A violation is properly designated S & S "if, based upon the
particul ar facts surrounding the violation there exists a
reasonabl e |ikelihood that the hazard contributed to will result
inan injury or illness of a reasonably serious nature."” Cenent
Di vi sion, National Gypsum Co., 3 FMSHRC 822, 825 (April 1981).
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In Mathies Coal Co., 6 FMSHRC 1 (1984), the Commission listed
four elenments of proof for S & S violations:

In order to establish that a violation of a mandatory
saf ety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove: (1)
The underlying violation of a nmandatory safety
standard; (2) a discrete safety hazard--that is, a
measure of danger to safety--contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wl|l
be of a reasonably serious nature.

In the United States Steel M ning Conpany, Inc., 7 FMSHRC
1125, 1129 (1985) the Comm ssion expounded thereon as foll ows:

We have explained further that the third elenment of the
Mat hies formula "requires that the Secretary establish
a reasonabl e Ilikelihood that the hazard contributed to
wWill result in an event in which there is an injury.”
US Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
nmust be significant and substantial. U S. Steel M ning
Conmpany, Inc., 6 FMSHRC 1866, 1968 (August 1984); U.S.
Steel M ning Company, Inc., 6 FMSHRC 1573, 1574-75
(July 1984).

It has been previously found that a violation occurred. On
the basis of prior findings | also conclude that a neasure of
danger to safety was contributed to by the violation and there
exi sted a reasonabl e likelihood that the hazard contributed to
would result in a serious injury or fatality. Thus, not only was
the inspector's opinion as to the "significant and substantial"
nature of the violation (T. 85-87) left largely unrebutted, but
the evidence denonstrates that the exposure of two miners to the
hazardous conditions present occurred within approxi mtely 2
hours of a fatal fall. Further, the unsafe conditions were shown
to exist after the fall, and that there had been no barring down
(T. 93, 112) or supporting the ground (T. 182) at the tinme of or
before the exposure of these two miners, Yates and Booker, to
serious injury or death (T. 86-87, 183). Finally, M. Hadden
conceded that the conditions woul d not have been any better when
Yat es and Booker re-entered the area than they were when the
fatal fall occurred (T. 183-184). The four prerequisite burdens
of the Mathies fornmula are thus found to have been net by the
Petitioner.
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Unwarrantable Failure. In connection with his opinion that the
violation resulted froman "unwarrantable failure" of Respondent
to conply with the standard, Inspector Johnson testified:

"Your Honor, | designated this as an unwarrantabl e
failure violation because information given to nme
proved that conpany officials knew -- had reason

to know that a violation had existed, that a
hazard was i mm nent, and they chose to ignore

t hose conditions, thus endangering the lives of
three nore enpl oyees.” (T. 87)

In Emery Mning Corp., 9 FMSHRC 1997, 2004 (Decenber 1987),
appeal dismd per stip., No. 88-1019 (D.C. Cir. March 18, 1988),
and Youghi ogheny & Ohio Coal Co., 9 FMSHRC 2007, 2010 (Decenber
1987), the Conmission held that "unwarrantable failure neans
aggravat ed conduct, constituting nmore than ordi nary negligence,
by a m ne operator in relation to a violation of the Act." This
concl usi on was based on the ordinary nmeaning of the term
"unwarrantable failure,” the purpose of unwarrantable failure
sanctions within the Mne Act, the Act's legislative history, and
judicial precedent. Whereas negligence is conduct that is
"i nadvertent," "thoughtless,"” or "inattentive," unwarrantabl e
failure is conduct that is "not justifiable" or is "inexcusable."

From M. Yates testinmony, we see quite clearly that although
he was deeply concerned about the safety of the ground conditions
before the fatal accident and that even though after the accident
he had received instructions fromthe owner, Luzar, to |lock up
the m ne and go honme, he neverthel ess either took or acconpanied
a rank-and-file m ner, Booker, into the hazardous area. Further
knowi ng that the ground was dangerous and that a serious accident
had just occurred, no precautions such as barring down or putting
up support were taken. This conduct was inexcusable and | see no
basis for not inputing to the m ne operator this aggravated
conduct of its supervisor, Yates. See Southern Chio Coal Conpany,
supra; Quinland Coals, Inc., 10 FMSHRC 705 (June 1988) (where
m ne foreman's awareness of dangerous roof conditions was
chargeable to the m ne operator). It is therefore concluded that
the conduct of M. Yates was properly cited under Section
104(d) (1) as aggravated, and beyond nere negligence, and that
Respondent's non-conpliance with the standard was the result of
this unwarrantable failure.
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PENALTY ASSESSMENT

This smal |l non-coal mne operator (Ex. C-1, T. 203) had a
history of 2 violations (Ex. P-5) prior to the occurrence of the
subj ect violation. Petitioner makes no contention that the
violative condition (practice) was not imedi ately abated (T.

146) and Respondent makes no contention that paynment of a penalty
even at the level initially proposed by Petitioner ($1000) would
jeopardize its ability to continue in business (T. 146).

| have previously found that this was a significant and
substantial violation which resulted from an unwarrantabl e
failure on the part of Respondent to conply with the standard
cited. Therefromit is concluded that this violation was of a
relatively high degree of seriousness which resulted froma high
degree of negligence (unwarrantable failure) on the part of
Respondent's supervisor. In addition to the exposure of the
supervisor hinmself to the hazard of serious injury or death from
a ground fall, a rank-and-file mner was al so exposed to such
hazard, thus renoving the so-called Nacco defense, 3 FMSHRC 848
(April 1981) fromapplicability to this situation where the
conduct of the supervisor (Yates) was unforseeable. WInmt M ning
Conpany, 9 FMSHRC 684 (April 1987); Southern Chio Coal Conpany,
supra, fn. 7. In mtigation of the ampbunt of penalty to be found
appropriate, the record indicates that this is a small nmine, that
the owner of the mine immedi ately after the accident directed
that the mine be shut down, that the supervisorial enployee for
some reason di sregarded such instruction, and that apparently al
concerned were significantly shaken up by the trauma of the
tragic event. It also appears that the cul pability of the
violation was | ess than originally gauged by the investigating
agency. Thus, contrary to the charge in the Citation, 2
supervisors did not take a mner into the area of hazard for the
purpose, much less the sole purpose (T. 46, 61-62) of equi pnent
retrieval. Respondent has previously paid significant penalties
arising out of the fatal accident itself. In consideration of the
foregoing, a penalty of $400.00 is found appropriate and here
assessed.

ORDER
Citation No. 2636420 is VACATED

Citation No. 2636419, including the special findings of
"unwarrantable failure" and "significant and substantial"”
desi gnated thereon, is AFFIRVED except for the nodifications
noted in the "Penalty Assessnent” section herei nabove.
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Respondent, within 30 days fromthe date hereof, shall pay to the

Secretary of Labor the sum of $400.00 as and for a civil penalty
for Citation No. 2636419.

M chael A. Lasher, Jr.

Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. Identified in the record as Fred M "Ted" Yates, |eadman

on the shift preceding the accident, and Boyd L. Hadden,
supervisor. It is subsequently concluded that only Yates, a
supervi sor went back in the mne with a mner.

~FOOTNOTE_TWO
2. ldentified in the record as Jody Booker, a mner. M.
Booker was not available to testify.

~FOOTNOTE_THREE
3. This appears to be M. Yates' notivation for the
vi ol ati ve conduct.

~FOOTNOTE_FOUR
4. See also T. 68-69.



