FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

Novenber 29, 1989

SECRETARY oF LABOR, : ClVIL PENALTY PROCEED NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON  ( MSHA) , : Docket No. YORK 89-45-M
Petiti oner : A. C. No. 30-00006-05527
t V. ; Blue Crcle Atlantic
BLUE Cl RCLE ATLANTIC, | NC. ,
Respondent

ORDER ACCEPTI NG SETTLEMENT MOTI ON
DECI SI ON APPROVI NG SETTLEMENT
ORDER TO PAY

Bef or e: Judge Merlin

This case is before ne pursuant to the Conm ssion's order
dated Novenber 20, 1989, to determ ne whether good cause exists
to now accept the late filed settlement notion

In his notion to reopen filed Novenber 14, 1989, operator's
counsel advises that he and the Solicitor had been engaged in
extensive settlenent negotiations regarding this case. He al so
states that from Novenber 3 to Novenper 11 he had been engaged in
litigation matters outside his office and away from Chi cago and
therefore did not becone aware of the default order until Novem
ber 11, 1989. In a tel ephone conference call on Novenber 13,
1989, oPerator's counsel and the Solicitor previously advised ne
of the toregoing circunstances and | told themthat under the
present state of Conm ssion regulations | was wi thout juris-
diction to determ ne whether relief fromthe default was war-
ranted until the Conmm ssion treated the request for relief'as an
appeal and remanded the matter back to me. This has now oc-
curred. 1In view of the ongoin? settlenment negotiations and the
absence of operator's counsel fromhis office and city on other
professional matters, | conclude that relief is warranted and
that the filing of the settlenent notion should be accepted.

The subject citation was issued for a violation of 30 C. F. R
§ 56. 9003 because a haul age truck was not provided with adequate
brakes. The penalty was originally assessed at $900 and the
proposed settlement is for $600. The settlenent notion repre-
sents that negligence is less than originally thought because the
truck in issue had been inspected shortly before citation was

2380




e ——— = ooy ooy

issued. In light of this circunmstance and because the proposed
settlement remains asubstantial anount, | conclude it should be
approved.

In Iight of the foregoing, it is ORDERED that late filing of
the settlement be APPROVED.

It is further ORDERED that the notion for settlenent be
APPROVED.

It is further ORDERED that the operator PAY $600 within 30
days from the date of thls deci si on.

Paul Merlin
Chi ef Adm nistrative Law Judge

D stribution:

Jane Snell Brunner, Esq., Ofice of the Solicitor, U S pepart-
ment of Labor, 201 Varick Street, Room 707, New York, Ny 10014
(Certified Mail)

Mark A. Lies, If, Esqg., Seyfarth, Shaw, Fairweather & Geral dson,
Blue Gircle Atlantic Inc., Suite 4200, 55 East Mbnroe Street,
Chi cago, IL 60603 (Oert|f|ed Mai | )
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