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These consolidated civil penalty proceedi ngs are before ne upon
separate petitions filed by the Secretary of Labor against the
naned Respondents pursuant to section 105(d) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 801 et seq., the
"Act." The petitions allege violations devel oped from an
i nvestigation by the Secretary of a fatal highwall failure at the
Mal vern M neral s Conpany (Malvern) South M ne on Cctober 2, 1987.
The general issue before me is whether there have been any
violations of the cited regulatory standards and, if so, the
appropriate civil penalties to be assessed in accordance with
Section 110(i) of the Act.

Backgr ound

On COctober 2, 1987, at about 11:10 a.m, Phil Keeton, a
backhoe operator enployed by Garrett Excavating Inc. (Garrett),
and Bill WIlianms, a self enployed driller, were killed when a
hi ghwal | col | apsed. The evi dence shows that Keeton had been
enpl oyed by Garrett for about 3 1/2 years as a backhoe operator
and for the latter 1 1/2 years as a crew | eader. He had a tota
of 40 years mning experience with about one year at the South
Mne. WIllianms had 27 years mning experience with about 3 weeks
experience at the South M ne.

The Mal vern South Mne is a novaculite quarry |ocated near
Hot Springs, Arkansas. Bill WIllians was contracted by Malvern to
performthe drilling, SECO Inc., (SECO was contracted to | oad
and detonate explosives in the drilled holes and Garrett was
contracted to | oad and haul the broken ore and rock. Malvern
directed the overall mning sequence.

The m ne operated intermttantly, producing for about 4
nmonths with a 2 nonth period during which the mlIl continued to
process stockpiled ore. Wien the mine was producing it enployed
one Mal vern enpl oyee and 6 contract enpl oyees on one shift of 10
hours a day 6 days a week. Mning was performed by drilling and
bl asting a highwall creating a single bench. The bench woul d then
be renoved as mining progressed.

The South M ne contains three stratigraphic units sl oping
approximately 43 to the northwest. These units have been
overturned and are, therefore, stratigraphically upside down. The
topnost unit, the Lower Novaculite, is a bed of hard, brittle
novaculite. Underlying this is the Mddle Novaculite unit--a
shal e unit containing about 3% graphite. The | owest unit,
approximately 30 feet thick, is the Upper Novaculite. According
to the record this unit consists of a soft tripolitic novaculite.
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M ning had initially progressed fromthe southwest end of the pit
to the northeast to a depth of about 450 feet when the direction
was reversed. In October 1987 mining operations were again being
conducted in the southwest end of the pit. The pit had been
deepened to 80 feet at the tinme of the accident. On the first
pass a bench had been | owered about 50 feet by COctober 2nd al ong
a distance of about 150 feet. The highwall in the inmediate
accident area ranged from80 to 90 feet high and was sl oped back
at an angl e of about 63g.

Docket No. CENT 88-118-M

In this case the Secretary nmaintains that she has charged
Mal vern under Citation No. 2659481 with three violations of the
regul atory standards. In proposing a civil penalty the Secretary
separated the citation into three parts. Under Part A the
Secretary purports to charge a violation of the standard at 30
C.F.R [ 56.3200 and seeks a penalty of $10,000. Under Part B the
Secretary purports to charge a violation of 30 CF. R 0O 56.3130
and seeks a penalty of $4,000. Finally, under Part C the
Secretary purports to charge a violation of 30 C F.R 0O 56.3401
and seeks a penalty of $1,000.(FOONOTE 1)

On the face of the subject citation the Secretary charges a
violation of the standard at 30 C.F. R [ 56.3200 and al | eges as
fol |l ows:

Two enpl oyees of contractors to Malvern Mnerals were
fatally injured when an unpl anned slope failure
occurred. Several thousand tons of |arge boul ders and
| oose materials fromthe approximtely 70 foot pit

hi ghwal | fell conpletely burying and crushing the
operator of a track drill and the operator of a track
nmount ed backhoe. Managenment of Malvern M nerals and
associ ated contractors and equi pnent operating
personnel of the contractors had observed and were
concerned about the highwall condition including a cap
rock overhang (the |arge boul ders mentioned above)

whi ch protruded approximately 8 feet out fromthe

hi ghwal | and was approximately 16 feet thick by 100
feet |ong.
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A tension crack varying from3-7 inches wi de exists
back fromthe brow of the highwall running fromthe
area of failure, angling NNE, back fromthe
hi ghwal | for a distance of approxi mately 150-200
feet to a point north-east of the area of failure
35 feet back fromthe highwall

The cited standard provides as foll ows:

Ground conditions that create a hazard to persons shal
be taken down or supported before other work or trave
is permitted in the affected area. Until corrective
work is conpleted, the area shall be posted with a
war ni ng agai nst entry and, when |left unattended, a
barrier shall be installed to inpede unauthorized
entry.

The cited standard clearly presupposes that the ground
conditions that create a hazard have mani fested thensel ves so
that they can be discovered by appropriate exam nation of the
ground (as required by the standard at 30 C.F. R 0O 56.3401) and
so that they can be corrected. The purpose of the regulation is
to require elimnation of hazardous conditions. It is not to make
the operator a guarantor protecting agai nst unforeseeable or
hi dden hazards. |f indeed an appropriate exam nation, perfornmed
as required under section 56.3401 would not have reveal ed a
hazar dous ground condition it may reasonably inferred that there
could be no violation of section 56.3200.

Inasmuch as | have found, infra, that exam nation of ground
condi ti ons above the highwall was not required under 30 CF. R O
56. 3401 | cannot find that there was any violation of 30 CF. R O
56.3200. In sum since | have found that Ml vern performed the
requi red exam nation of ground conditions by "persons experienced
in exam ning and testing for | oose ground" and those persons did
not upon such exami nation di scover any ground conditions that
created a hazard "before other work or travel [was] permitted in
the affected area"”, there was in any event no violation of the
standard at 30 C.F. R 0O 56.3200.

The Secretary, in her post hearing brief, maintains in
particular that a crack in the ground above the highwall existed
for several weeks before October 2nd and that it should have been
di scovered and corrected. This argunent is predicated however
upon the inference that because the crack existed after the
hi ghwal | col |l apsed it also existed before the collapse. Any such
i nference must however be inherently reasonable and there nust be
a rational connection between the evidentiary facts and the
ultimate fact inferred. Here the required nexus is absent. See
M d- Conti nent Resources, 6
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FMSHRC 1132 (1984), Garden Creek Pocahontas, 11 FMSHRC
November 21, 1989.

In this regard | note that the crack in the ground above the
hi ghwal | was not even discovered until October 5, three days
after the highwall failure and a period of tinme during which
addi ti onal ground novenent coul d have been triggered by the
initial failure. Mreover Irvin Garrett was in the inmedi ate
vicinity of the failure area the day before the failure and
testified credibly that he saw no sign of a crack. Even the
Secretary's witnesses conceded that the crack could have
devel oped at the tinme of the highwall failure.

The persuasive expert testinony of Mssrs. Steuart and
Bl ancke al so convinces me that the Secretary's proferred
i nference that the crack existed before the highwall collapse is
based on unreliable speculation. The proferred inference is
accordingly rejected. For this additional reason the alleged
vi ol ati on has not been proven and Part A of Citation No. 2659481
nmust be vacated.

Part B of Citation No. 2659481 purports to charge a
viol ation of the standard at 30 C.F. R 0O 56.3130 and al |l eges as
fol |l ows:

The sl ope failure was i nduced because the bench was
removed fromthe area of failure resulting in the

hi ghwal | being too steep for the existing rock
structures. The conpany failed to use safe mining
practices including the proper use of benchi ng which
had been di sconti nued for econom c concerns.

The cited standard provides as foll ows:

M ni ng net hods shall be used that will maintain wall
bank, and slope stability in places where persons work
or travel in performng their assigned tasks. \Wen
benching is necessary, the wi dth and hei ght shall be
based on the type of equi pnent used for cleaning of
benches or scaling of walls, banks and sl opes.

The Secretary charges in this part of the citation that
Mal vern failed to construct appropriate benches on the highwall
The cited standard requires benching however only when
"necessary". Since the deternination of when benching is
"necessary" within the neaning of the cited standard is
subj ective, the standard nust appropriately be nmeasured, in order
to pass constitutional nuster, against the standard of whether a
reasonably prudent person famliar with the factual circunstances
surroundi ng the allegely hazardous condition, including any facts
particular to the mning industry, would
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recogni ze a hazard warranting corrective action within the
purvi ew of the regul ation. Al abama By- Products Corporation, 4
FMSHRC 2128 (1982); Canon Coal Co., 9 FMSHRC 667 (1987);

Ozar k- Mahoni ng Co., 8 FMSHRC 190(1986)

In this case it is undisputed that before the rock fall here
at issue the superintendent of the South M ne, Charles Steuart,
sought approval fromthe District OOfice of the Federal M ne
Safety and Health Adm nistration (MSHA) in Little Rock, Arkansas
to discontinue the practice of benching. Steuart submtted his
proposal to Billy Richie, the MSHA District Manager having
i nspection authority over the South Mne, in 1979. According to
t he unchal | enged testinony of Steuart, Richie verbally approved
this nmethod of mning for the South M ne. The evidence further
shows that in spite of both State and Federal inspections since
that date (until the citation at bar) Ml vern had never been
cited for failure to utilize benches at the South M ne although
the practice of mining without benches was continuously followed.

Whil e in hindsight several of the Secretary's w tnesses
concluded at trial that the practice of benching should have been
followed at the South M ne the evidence is clear that preceding
the accident, all persons famliar with the conditions at the
m ne, including MSHA officials, had approved of the practice of
m ning wthout benching. | cannot therefore find that the
standard as applied in this case did indeed require "benching" at
the South Mne prior to the date of the accident. Accordingly
there was no violation as alleged. Part B of Citation No. 2659481
nmust therefore also be vacated

Part C of the citation alleges a violation of the standard
at 30 C.F.R [ 56.3401 and charges as foll ows:

A contributing factor to the injuries resulting from
the ground failure was the fact that supervisors or

ot her desi gnated persons had not exam ned the top of
the pit highwall for hazardous ground conditions at

| east weekly. The absence of inspection and exam nation
precl uded the discovery of the tension crack existing
in the ground behind the highwall. The pit had ceased
operation in June 1987 and reopened Septenber 3, 1987.
The | ast known exami nation of the area behind the

hi ghwal | occurred in June 1987 when survey flags were
pl aced above the brow. No cracks were observed during
this exam nation. Highwall failure occurred along the
line of survey stakes placed during the June

exam nati on.

The cited standard, 30 C.F.R 0O 56.3401, provides as
fol |l ows:
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Per sons experienced in exam ning and testing for |oose ground
shal | be designated by the m ne operator. Appropriate supervisors
or other designated persons shall exam ne and, where applicable,
test ground conditions in areas where work is to be perforned
prior to work conmmenci ng, after blasting, and as ground
conditions warrant during the workshift. Hi ghwalls and banks
adj oi ning travel ways shall be exam ned weekly or nore often if
changi ng ground conditions warrant.

At hearing the Secretary narrowed the charges to a failure
by "appropriate supervisors or other designated persons” to have
tested ground conditions in "areas where work is to be perforned
prior to work conmencing”. In particular the Secretary now
mai ntai ns that the area above the pit highwall should have been
i ncluded as part of the required exam nation

Because of the inprecision and subjectivity of the
regul atory | anguage requiring exam nations in "areas where work
is to be perforned" this regulation too nust appropriately be
nmeasur ed agai nst the standard of whether a reasonably prudent
person famliar with the factual circunmstances surrounding the
al | egedly hazardous condition, including any facts particular to
the mning industry, would recogni ze a hazard warranti ng
corrective action within the purview of the applicable
regul ati on. Al abana By-Products Corporation, supra.

The Secretary offered no evidence in this case to show that
in the mning industry an exam nation of the work area woul d
ordinarily include the ground above the highwall. |ndeed the MSHA
i nspector responsible for inspecting the South M ne before this
acci dent acknow edged that he did not, as part of his inspections
of the m ne, exam ne the area above the highwall nor did he
require such inspections by the m ne operator. The practice was
to exam ne the highwall by standi ng back fromthe base and
visually observing the exposed face.

Mor eover the expert witnesses produced by Ml vern, Dudl ey
Bl ancke and Charles Steuart, testified that it was not the
i ndustry practice to exan ne the ground above the highwal |
Wthin this framework of evidence | cannot conclude that the area
above the highwall was an area subject to the testing of ground
conditions under the cited regulatory provisions. Accordingly
that part of Citation No. 2659481 alleging a violation of 30
C.F.R 0 3401, nust al so be vacated.
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ORDER

Citation No. 2659481 (A) (B) and (C) is hereby vacated and
Civil Penalty Proceeding Docket No. CENT 88-118-Mis dism ssed.

Docket No. CENT 88-129-M

In this case the Secretary has charged SECO I ncor porated
(SECO in Citation No. 3063001 with one violation of the standard
at 30 CF.R [ 56.3401. The citation alleges as foll ows:

On Cctober 2, 1987 a massive highwall failure fatally

i njured one enpl oyee of each of two contractors other

t han SECO. The | one SECO enpl oyee assigned to this m ne
was not know edgeabl e or experienced in exam ning and
testing for | oose ground conditions. This resulted in

t he absence of any exam nation of ground conditions on
top of the pit highwall. This enployee narrowWy escape
bei ng buried by the highwall failure.

At hearing the Secretary charged that the only enpl oyee of
SECO assigned to the m ne was neither properly "designated" by
the m ne operator nor "know edgeabl e or experienced in exam ning
and testing for |oose ground conditions" within the nmeaning of
the cited standard. On the face of the citati on however the
Secretary did not allege that the SECO enpl oyee was not properly
desi gnated but only that he was "not know edgeabl e or experienced
in exam ning and testing for |oose ground conditions." She is
accordingly limted to only those allegations charged in the
citation.

In addition the Secretary cites no evidence in her post
hearing brief to support this charge and, to the contrary, the
overwhel mi ng uncontradi cted evidence is that the | one SECO
enpl oyee was i ndeed "know edgeabl e" and "experienced" in
exam ning and testing for |oose ground. This enpl oyee, G en
"Buzz" Brown, had 3 years experience in the mining industry and
was a certified blaster. He testified that on the date of the
accident he followed his practice of visually exam ning the face
of the highwall before commencing work and found no danger ous
condi tions.

Mor eover since | have found that exam nation of ground
conditions in the area above the highwall was not required by
established MSHA and i ndustry practices before this accident |
cannot infer fromthe failure of Brown to have exami ned the area
above the highwall that he was not qualified to performthe
exam nations required. Under the circunstances the citation nust
be vacat ed.
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ORDER

Citation No. 3063001 is vacated and Civil Penalty Proceeding
Docket No. CENT 88-129-Mis dism ssed.

Docket No. CENT 88-130-M

The Secretary charges Garrett Excavating Inc. (Garrett)
under Citation No. 2659482 with one violation of the regulatory
standard at 30 C.F. R 0O 56.3401 and charges as foll ows:

The | ead person of the crew of the contractor was
fatality injured when a massive ground/sl ope failure
occurred. This person was not properly experienced in
testing and exam ning | oose ground conditions,
resulting in the absence of an exami nation of the top

of the pit highwall. The | ead person was designated to
i nsure the safe working conditions surrounding the
Ccrew.

The essence of the Secretary's allegations here is that
because the designated person failed to exam ne the ground above
the pit highwall that person was therefore not "properly
experienced in testing and exam ning | oose ground conditions".
However for the reasons already cited in regard to the
di sposition of simlar charges agai nst Malvern M nerals and SECO
in this decision | also vacate this citation. Lack of experience
in testing cannot be inferred fromthe failure to have exani ned
above the pit highwall since the established industry and MSHA
practice did not include such exam nations.

ORDER

Citation No. 2659482 is vacated and Civil Penalty Proceeding
Docket No. CENT 88-130-Mis dism ssed.

Gary Melick
Admi ni strative Law Judge
(703) 756-6261
AAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. Malvern presents persuasive argunments in its post hearing
brief that the citation herein failed to conmport with the Section
104(a) particularity requirenents and that the Secretary has
i mproperly proposed penalties in excess of $10,000 for what is
arguably only one violation. In light of the disposition of the
citation(s) herein there is no need to address these issues.



