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RI CHARD R. MAYNES, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. CENT 89-132-DM
V.
MD 89- 35
PHELPS DODGE CORPORATI ON
RESPONDENT

ORDER DENYI NG RESPONDENT' S MOTI ON FOR SUMVARY DECI SI ON

Conpl ai nant, by witten Response filed herein on Novenber 1,
1989, has responded to Respondent's Mdtion for Summary Deci sion
which was filed on Septenber 11, 1989. Conplainant's response is
found to have nerit and it and the exhibits attached thereto are
i ncorporated herein as the initial portion of my decision on this
issue. It is further noted that Respondent neither alleged or
established that Conplainant's initial delay in filing with MHA
prejudicially deprived it of a neaningful opportunity to defend
itself in this matter. There is no allegation of specific
prejudi ce or even of general prejudice. See Schulte v. Lizza
I ndustries, Inc., 6 FMSHRC 8 (January, 1984). The del ay of
Conpl ai nant Maynes in filing with the Secretary - approxi nately
27 days - is not of a duration where one might infer
unavail ability of or loss of menmory of critical wtnesses.

It is also specifically held, absent further Comm ssion
precedent, that the tinme limtations of Section 105(c) of the Act
i nsof ar as such pertain to individual conplainants are not
jurisdictional. Secretary v. 4-A Coal Conpany, Inc., 8 FMSHRC 905
(June, 1986); Buel ke v. Thunder Basin Coal Conpany, 11 FMSHRC 240
(February, 1989). To hold individual conplainants to a higher
standard of filing conpliance than the Secretary of Labor would
not seemlogical or justified in view of the disparity in
educati onal background, |egal and busi ness experience, and
experience in and famliarity with m ne safety processes and
requi rements. Accordingly, Respondent's notion for summary
judgnent is denied.

The parties, and their counsel, are directed to forthwith
conply with the requirenments of ny Prehearing Order of Septenber
27, 1989.

M chael A. Lasher, Jr.
Admi ni strative Law Judge



