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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. YORK 89-28
PETI TI ONER A. C. No. 18-00621-03663
V. Metti ki M ne

METTI KI COAL COWMPANY
RESPONDENT

DECI SI ON

Appearances: Nanci A. Hoover, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, for the Secretary;
Timthy M Biddle, Esq., and Susan E. Chetlin,
Esq., for the Respondent.

Bef ore: Judge Fauver

This case was brought by the Secretary of Labor for a civi
penalty under 0O 110(a) of the Federal Mne Safety and Health Act
of 1977, 30 U.S.C. [ 801 et seq.

After an evidentiary hearing on the citation and the filing
of post-hearing briefs, the Secretary noved to vacate the
citation. Respondent has requested that, if the notion is granted
the order "note that the standard at issue . . . is O 75.512

and . . . that standard nust be anpbng those" conceded by the
Secretary to be "applicable only to electric-powered equi pnent
and not di esel - powered equi pnent."

Rat her than exploring further the parties' interpretation of
0 75.512, this Decision is being issued on the nerits of th
i ssue that was originally tried and fully briefed. The Deci sion
was written and conpl eted before receiving the Secretary's notion
to vacate.

Havi ng consi dered the hearing evidence and the record (FOONOTE 1)
as a whole, | find that a preponderance of the substanti al
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reliable, and probative evidence establishes the follow ng
Fi ndi ngs of Fact and additional findings in the Discussion bel ow

FI NDI NGS OF FACT

1. In January, 1989, the Mettiki M ne used diese
track-nmounted | oconotives underground to pull supply cars and
mantri ps.

2. The Nos. 2 and 3 diesel |oconmotives were diesel -powered
and nonperm ssi bl e. (FOOTNOTE 2) Their |ights, gauges and starters were
operated off of a 12-volt electrical generator.

3. Conpany policy required that, at the start of each shift,
each diesel |oconotive operator exam ne, inter alia, the brakes,
sanders and general condition of the |oconotive according to a
pre-operational checklist to be sure the |oconotive was in safe
operating condition. In addition, each week a nmechanic was to
make a thorough exam nati on of each diesel |oconotive "just to
try to keep the equipnment in tiptop shape,"” as Mettiki Safety
I nspect or Al an Rohrbaugh testified. Tr. 55, 63.

4. Mettiki policy also required that a record of these
weekl y mai nt enance exam nations of diesel |oconotives be
mai nt ai ned; for convenience, the results of these exam nations
were kept in the book in which the results of the required
exam nations of electrical equipnent were recorded.

5. On January 5, 1989, MSHA Inspector Robert Calvert began
his regular quarterly inspection of the Mne by checking the
exam nati on books.

6. He noted that no exam nation of the Nos. 2 and 3 diese
| oconmoti ves had been recorded for the week of Decenber 24, 1988.
Based on this finding, he issued Citation 3110574, alleging a
violation of 30 CF. R 0O 75.512.

DI SCUSSI ON W TH FURTHER FI NDI NGS

The controlling issue is whether Loconotives Nos. 2 and 3
are "electrical equipnment” within the meaning of 30 CF. R O
75.512. That regulation, which is a reprint of O 305(g) of the
Act, provides in pertinent part:

Al'l electric equipnment shall be frequently exam ned,
tested, and properly maintained by a qualified person
to assure safe operating conditions . . . . A record of
such exam nations shall be kept and made available to
an authorized representative of the Secretary and to
the mners in such mne
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Section 75.512 refers only to electrical equipnent, not to diese

equi pnment or diesel equiprment with electrical conmponents. The
pl ai n meani ng of the [anguage of O 75.512, as well as its

rel ationship to other regulations, does not indicate that a

di esel | oconotive is covered by the regulation. For exanple, O
75.512-1 and O 75.153 require that, to be a "qualified person"
within the meaning of O 75.512, an individual nust be a qualified
m ne el ectrician. Unless expressly provided in a regul ation, one
woul d not expect a nechanic to be additionally trained and
certified as a mine electrician in order to make a safety

i nspection of a diesel |ocomptive. Also, O 75.512 is included in
Subpart F, entitled, "Electrical Equipnment." Subpart F is
extrenely detailed and i nposes nunmerous requirenents with respect
to electrical devices, cables, wires and various types of

el ectrical equipnent. See, e.q., 30 CF. R Part 75, Subpart F
App. A. However, nowhere does Subpart F nention or require
periodi c inspections of "diesel equiprment" or nonpernmi ssible
"electrical conponents on nobile diesel-powered transportation
equi pnent." Simlarly, "diesel equipnment” or "electrica
conmponents on nobil e di esel -powered transportati on equi pment” are
not mentioned in the explanation of O 75.512 in MSHA's Policy
Manual

Mor eover, the language in the Secretary's other regulations
i ndicates that where it is intended to apply a standard to
"nobi | e di esel -powered transportation equi pnent" or "electrica
conmponents on nobil e di esel -powered transportati on equi prent, "
those words are stated. See, for exanple, 30 C.F.R 0O 36.2(a),
36.3 - 36.6, 36.9, 36.28 - 36.31, 36.41 ("mobile diesel-powered
transportation equipment”), and 30 CF. R 0O 36.32 ("electrica
conponents on nobile diesel-powered equi pnment”). Were Congress,
or an adm nistrative agency, has included a termin one
regul ation and excluded it in another, it should not be inplied
where excluded. Marshall v. Western Union Tel egraph Co., 621 F.2d
1246, 1251 (3d Cir. 1980). Thus, because the Secretary used terns
relating to "diesel equipnment” el sewhere in her regulations, such
terms are not reasonably inplied in O 75.512.

""[1]n statutory construction the primary dispositive source
of information is the wording of the statute itself."
I nternational Union, United Mne Wrkers of America v. Federa
M ne Safety and Heal th Revi ew Conmi ssion, 840 F. 2d 77, 81 (D.C
Cir. 1988) (quoting Association of Bitum nous Contractors v.
Andrus), 581 F. 2d 853, 861 (D.C. Cir. 1978). See al so Asarco,
Inc.-Northwestern M ning Departnent v. Federal M ne Safety and
Heal th Revi ew Commi ssion, 868 F.2d 1195 (10th Cir. 1989). In
matters of statutory and regul atory construction, non-technica
terms ""are to be given their usual, natural, plain, ordinary and
commonl y under stood neaning."' Wstern Fuels-Utah, Inc., 11
FMBHRC 278, 283 (1989) (quoting Od Colony R R v. Conm ssioner
284 U.S. 552, 560 (1932)). \Where the neaning of |anguage in a
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regul ation is plain, "the ordinary nmeaning of its words prevails,
and it cannot be expanded beyond its plain neaning." Western
Fuel s- Ut ah, supra (citing Od Colony R R, 284 U S. at 560). See
also Emery Mning Corp. v. Secretary of Labor, 783 F.2d 155, 159
(10th Cir. 1986). In coal mnes, there are two basic kinds of
nobi | e equi pnment -- equi pnent powered by electric engines and
equi pnent powered by diesel engines. Although the words "el ectric
equi prent" in O 75.512 are not defined, their neaning is plain
fromthe context of the regulation. Mbile "electric equipnent"
reasonably neans equi prrent driven by an electric engi ne; (FOOTNOTE 3)
those words do not reasonably inply equi pment powered by a diese
engi ne.

Even if one | ooks beyond the plain | anguage of the
regul ation, the Secretary has provided no indication that when
she said "electric equipment” in O 75.512 she neant to include
"di esel equipnment." There is no reference to "diesel equipnment”
in O 75.512, or, indeed, anywhere in 30 C.F.R Part 75.(FOOTNOTE 4) The
Secretary has produced no | egal authority, MSHA policy nenoranda
or MSHA training instruction to its inspectors indicating that
el ectrical exam nations required by 0O 75.512 nust be performed on
nonperm ssi bl e di esel equi pnent. The Secretary may not enforce a
regul ati on based on what she intended to, but did not say. Gates
& Fox, 790 F.2d at 156.

Finally, | note that on October 4, 1989, the Secretary
i ssued proposed rules regarding, inter alia, the use of diese
equi pnment in underground coal nmines. 54 Fed. Reg. 40950 (1989).
These proposed rules are inconsistent with the position which the
Secretary has taken in this case -- that 30 C.F. R 0 75.512
applies to diesel-powered equi pnent.

The proposed regulation requires that "all diesel-powered
equi pnment [in underground coal mnes] shall be exam ned and
tested weekly . . . . " 54 Fed. Reg. at 40995 (proposed O
75.1914). By proposing such a regulation the Secretary has
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effectively conceded that no regulation currently exists to
require the weekly inspection of diesel equipnment. |Indeed, in the
preambl e to these proposed rules, the Secretary states:

The proposed rules would al so seek to anend certain
equi pnent safety standards in existing part 75 that are
now applicable only to electric-powered equi pment so
that such standards woul d apply, where necessary, to

di esel powered equi pnrent as well

Because the | oconotives at issue were diesel-powered, the
requi rements of 0O 75.512 did not apply to them and no violation
of that regulation occured. If the Secretary desires to include
di esel -powered | oconptives in O 75.512, she nust use the
rul emaki ng procedures in O 101 of the Act, not litigation

CONCLUSI ON OF LAW
1. The judge has jurisdiction over this proceeding.

2. Section 75.512 does not apply to the two diesel -powered
| oconptives cited in Citation 3110574.

3. The Secretary failed to prove a violation of 30 CF. R 0O
75.512.

ORDER

VWHEREFORE I T | S ORDERED that Citation 3110574 is VACATED and
this proceeding is DI SM SSED

W1 Iliam Fauver

Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. The trahscript and exhibits are consolidated in Docket

Nos. YORK 89-10-R, YORK 89-12-R, YORK 89-5, YORK 89-6, YORK
89- 16, YORK 89-17, YORK 89-18, YORK 89-26, and YORK 89-28.

~FOOTNOTE_TWO

2. In an underground coal nine, "nonperm ssible" equipnent
may not be used inby the |ast open crosscut in any worKking
section.

~FOOTNOTE_THREE

3. The legislative history of the 1969 Act confirns that
Congress was concerned about the kind of equi pnent driven by
electricity. It explained the purpose of Subpart F of the
regul ations: "New and i nproved standards have been provided to
reflect the grow ng sophistication of electrical systens in
under ground coal mning and the higher voltages used on machi nes
that beconme | arger each year." Legislative History at 1126
(enmphasi s added).

~FOOTNOTE_FOUR



4. As noted, Part 36 of the regul ations addresses the use of
perm ssi bl e di esel equi pment, but only in gassy noncoal m nes and
tunnels. 30 CF. R 0O 36.1.



