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FEDERAL M NE SAFETY & HEALTH REVI EW COWM SSI ON
WASHI NGTON, D. C.
January 8, 1990

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. YORK 89-46-M
Petitioner A. C. No. 18 00275 05521
V. Branchville M ne

A. H SM TH STONE COVPANY,
Respondent

DECI SI ON OF DEFAULT
Bef ore: Judge Merlin

This case is before ne pursuant to the Conm ssion's order dated
November 20, 1989.

On Cctober 24, 1989, | entered an Order of Default because the
operator failed to answer or otherwi se conply with a show cause order
i ssued on August 10, 1989. The operator appeal ed and the Comm ssion
returned the case to ne for evaluation of the operator's explanations. On
Novenber 29, 1989, | directed the operator to explain what circunstances
justified its failure to comply and | directed the Solicitor to state her
posi tion.

The Solicitor has taken the position that there are insufficient
reasons to excuse the operator's failure to tinmely respond to the show
cause order. In particular, the Solicitor argues that the operator's
contention that the order to show cause was nisfiled and overl ooked is
not an adequate reason to reopen the case. The Solicitor notes that the
operator's representative, while not attorney, has routinely participated
in MSHA cases and her failure to nmeet filing deadlines has been excused
in the past.

For its part, the operator first asserts that an answer was not tinmely
filed because the research necessary to conplete the answer woul d be
ti me-consum ng and possibly inpossible. Its representative alleges that
the persons who were the plant supervisor and the safety director at the
time of the alleged violations are no |onger enployed by the conpany and
are either not cooperative or not accessible. However, she does not
el aborate on the reasons or circumstances surroundi ng these
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i ndi vidual s, nerely stating that the only other person who "may" have
knowl edge i s one of the conpany owners who has nunmerous responsibilities
and ot her demands on his tinme.

These statenents are not sufficient to justify the failure to answer.
29 C.F.R $ 2700.28 provides that the operator's answer shall contain a
short and plain statement of the reasons why the viol ati ons are contested.
In Docket Nos., VA 89-3, VA 89-4, VA 89-28, VA 89-44 and YORK 89-24,
YORK 89-35, YORK 89-36, YORK 89-40, YORK 89-43, and YORK 89-44, the
operator's representative failed to answer tinely and recei ved show cause
orders which specifically advised her that an answer is nothing nore than
a short and plain statement of the reasons why the operator disagrees with
the alleged violations. |In response to the show cause orders in the York
dockets supra, the operator's representative filed a one |ine answer for
all of them which | accepted. Accordingly, detailed research is not
necessary for an answer, and the operator has been told this repeatedly.
Al t hough sone enpl oyees may have | eft the conpany's enploynent, no
explanation is offered why they were not accessible or cooperative or
whet her they were diligently pursued. Furthernore, there is no show ng
that the operator's president did not have the tinme to furnish the m nimal
i nformati on necessary to answer.

In addition, if the operator did in fact, believe it could not file an
answer on time, it could have requested an extension. 29 C F.R [12700.9.
Thi s operator has had many cases before the Comri ssion and its
representative has requested extensions to answer in other cases, which
requests | granted. See, e.g., VA 89-3-Mand VA 89-4-M There is no
reason why in this case the operator could not have requested an extension
of tine as provided for by Commi ssion rules.

The operator's second assertion that it did not answer the show cause
order because it was misfiled and therefore, overlooked is inadequate. As
stated in ny Novenber 29 order, since the operator's representative is wel
versed in the practices and procedures of this Commi ssion, a bare
all egation of msfiling standing al one woul d not be sufficient and
therefore, she was directed to explain in full the circunstances. She has,
however, not done so. Her letter dated Decenber 18, 1989, nerely states
t he show cause order was nisfiled.

In Docket No. VA 88-44-Mthe Comm ssion remanded the case to ne, where

a default had been entered because this operator failed to answer although
two show cause orders had been issued. |In that case, however, there was
sonme confusion over the identity of the proper individual to receive the
operator's mail. 11 FMSHRC 796 (May 1989). In response to ny order to
subnmit information, the operator's representative advised that the case
"fell through the cracks" and was not handl ed properly. But she asserted
this
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was not usual and that the operator's legal identity reports had been
updat ed. Acknow edgi ng the Comnri ssion's adnonition that default is a
harsh remedy, | vacated the default in that case. |In the instant case
there was no confusion over mailing and there is no reason to yet again
excuse the operator's failure to tinely file her responses.

It nmust be borne in mind that as the Novenber 29 order points out,
and as the Solicitor now argues, this operator and its representative have
appeared in many Conmm ssion cases. As noted, several of these cases have
been before me. A review of the files discloses that in all nmy cases the
operator was late in filing its answer.

As previously stated, | bear in mnd the Comrission's oft stated
view that default is a harsh remedy. Accordingly, upon remand to ne for
reconsi deration of default orders | have heretofore, after review ng the
files and additional information submitted by the parties, vacated defaults
in every such case. But there cones a point where the conclusion is
i nescapabl e that Conm ssion process and | eniency are being so abused that
relief fromdefault is not warranted. Regrettably, this is a case where
t hat poi nt has been reached.

Accordingly, it is ORDERED that the operator be held in Default and
that this case be DI SM SSED

Paul Merlin
Chi ef Adm nistrative Law Judge
Di stribution:

Susan M Jordan, Esq., Ofice of the Solicitor, U S. Department of Labor
Room 14480- Gat eway Bui |l di ng, 3535 Market Street, Phil adel phia, PA 19104
(Certified Mil)

Lisa M WIff, Director of Personnel, Safety Governnent Affairs, A H
Smith Associates, 9101 Railroad Avenue, Branchville, M) 20740 (Certified
Mai | )



