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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

M CHAEL J. GRAFTON, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. LAKE 89-72-DM
V.
MD 89- 34
NATI ONAL GYPSUM
RESPONDENT Shoal s M ne

DECI SI ON

Appearances: Ron G Spann, I|ndependent Workers of North Anerica,
Paducah, Kentucky, for Conpl ai nant;
Dennis C. Merriam Esq., Gold Bond Buil ding
Products, a Division of National Gypsum Charlotte,
North Carolina, for Respondent.

Bef or e: Judge Wei sberger
St atenent of the Case

In this action Conplainant alleges that Respondent
di scrim nated against himin violation of section 105(c) of the
Federal M ne Safety and Health Act of 1977 (the Act). Pursuant to
notice, a hearing was held on this matter in |ndianapolis,
I ndi ana, on October 11, 1989. Mchael J. Grafton, Charles Dant,
Leon Joseph Brothers, Norman D. Mundy, and John Mathias testified
for Conpl ai nant. Janmes All an Houston and Mark Allen testified for
Respondent. Subsequent to the Hearing, time was reserved to allow
the Parties to file Post Hearing Briefs and Proposed Findi ngs of
Fact. Conplainant filed a Brief on Novenber 21, 1989. Respondent
filed Proposed Findings of Facts, and a Menorandum of Law on
Decenmber 11, 1989.

| ssues

1. Whether the Conpl ai nant has established that he was
engaged in an activity protected by the Act.

2. If so, whether the Conplainant suffered adverse action as
the result of the protected activity.

3. If so, to what relief is he entitled.
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Fi ndi ngs of Fact and Di scussion

M chael J. Grafton was enpl oyed by Respondent as a roof
bolter in Decenber 1988. On Decenber 18, 1988, G afton's
supervi sor, Rick Magstadt, asked himto operate a Number 4
Loader. Before Grafton used the | oader he let it run 5 ninutes,
and then checked the oil pressure and water tenperature gauges
and both "checked out all right" (Tr. 26). He indicated that he
started to drive and use the | oader, and at about 7:30 a.m it
started to | oose power. He got off and checked behind himand did
not see any steam and did not smell anything. He al so indicated
that he checked the gauges, and " they seened to rest al
right" (sic) (Tr. 102). He informed Norman Mundy, another truck
driver, that he was going to take the | oader to the maintenance
shop to have it checked out. \Wen he was approximtely 200 to 500
feet away fromthe shop, he | ooked over his shoul der and saw
flames "shooting out of the nmotor," and "shooting out the sides
of that |oader on the notor" (Tr. 75). He indicated that he did
not attenpt to put it out as he was afraid, and his main concern
was to alert other mners to the danger. He indicated that when
he saw the | oader on fire, Walter Dages cane by and he yelled
that the | oader was on fire.

Grafton then went to the shop and yelled to the nechainic,
Bryan Newl and, that the | oader was on fire, and Grafton turned on
the fire alarm Magstadt then cane by and tal ked with Dages at
the mai ntenance area. Grafton indicated that he asked Magst adt
"don't you think we should go North to the main air shaft to get
us sone fresh air?" (Tr. 31). Magstadt then went to the air shaft
along with Grafton, but according to Grafton, he did not act |ike
he knew where the air shaft was.

Grafton testified, in essence, that he told Magstadt that he
(Magstadt) did not know the safety procedures. In this
connection, Grafton testified that he had been told by his
co-workers that once an al arm has been sounded the procedures is
to shut off the machinery, and wait to be picked up by the
supervisor who is to take the workers to the air shaft. Gafton
i ndicated that, to the contrary, Magstadt stopped at the shop
and stayed there for approximately 2 to 5 mnutes, if not |onger

Grafton indicated that the followi ng day he net with M ne
Superintendent Mark Allen along with Charles Dant and Leon
Brothers. At that time Grafton questi oned whet her Magstadt was
properly trained in evacuation procedures, and Allen indicated
that he would try to train himin the proper procedures. On
December 20, 1988, Grafton was served with a warning notice
inform ng himof "defective work" which occurred on Decenber 18,
1988. It was alleged that on Decenmber 18, 1988, he did not check
the appropriate gauges that woul d have indicated a high operating
tenperature on the | oader, and "continued to operate it while it
was running hot rather than shutting the machi ne down." (Joint
Exhibit 1). It was also alleged that he failed to check the
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| oader before operating it. Hi s conduct was terned "negligence,"
and it was indicated that further problems of this nature would
| ead to disciplinary action

On February 7, 1989, Grafton was assigned to work on a roof
bolter along with Gary Jones, who had been working on the bolter
for only two days. Grafton was told by the foreman, Edgar Quinn,
to put up roof hooks, and was further told that the el ectrician
would tell himwhere to place the hooks. Ron MKi bben, the
electrician, told Gafton where to place the hooks. Grafton
testified he then asked MKi bben if he thought there was enough
cabl e, and McKi bben answered "I believe you will have nore than
enough” (Tr. 55). Grafton asked Jones to watch the cable while he
moved the bolter. When noving the bolter fromthe third to the
forth hooks, Grafton heard a bang and the lights went out.
Grafton saw that the electrical box had been pulled off the wall.
He indicated it had been attached with two bolts, and was not
anchored. He described the nmethod of attachnent as a tenporary
attachment .

On February 9, 1989, Gafton attended a neeting with Allen
Magst adt, and Pl ant Manager James Allan Houston, along with
Brothers and Don Bowling. At that time, Gafton was given a 3 day
di sci plinary suspension for the incident the day before, and was
reduced to plant trainee. He indicated that on the sane day, two
ot her bolters, Mundy and Dant, had broken a cable while operating
a bolter, and were not disciplined. He also indicated that
Houston told himthat he was disqualified for mne work due to
his "anticipatory refusal"” to fight fires (Tr. 62).

The case law that applies to the instant proceeding is wel
established. The Conmmi ssion, in Goff v. Youghi ogheny & Chi o Coa
Conpany, 8 FMSHRC 1860 (Decenber 1986), reiterated the |ega
standards to be applied in a case where a mner has alleged acts
of discrimnation. The Conmmi ssion, Coff, supra, at 1863, stated
as follows:

A conpl ai ning m ner establishes a prim facie case
of prohibited discrimnation under the M ne Act by
provi ng that he engaged in protected activity and that
the adverse action conpl ai ned of was notivated in any
part by that activity. Pasula, 2 FMSHRC at 2797-2800;
Secretary on behalf of Robinette v. United Castle Coa
Co., 3 FMSHRC 803, 817-18 (April 1981). The operator
may rebut the prina facie case by showi ng either that
no protected activity occurred or that the adverse
action was not notivated in any part by protected
activity. Robinette, 3 FMSHRC at 818 n. 20. See al so
Donovan v. Stafford Constr. Co., 732 F.2d 954, 958-96
(D.C. Cir. 1984); Boich v. FMSHRC, 719 F.2d 194, 195-96
6th Cir. 1983) (specifically approving the Conm ssion's
Pasul a- Robi nette test).
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l.

Based on the testinony of Gafton that has not been
contradicted, and has been corroborated by the testinony of Dant
and Norman Mundy, who were roof bolters on the same shift, I find
that after the alarm had been sounded, Magstadt did not have a
flashing light on the pickup truck that he was driving.1

| also find, based on the uncontradicted testinony of
Grafton as corroborated by Mindy, that once the al arm had sounded
Magstadt did not go inmmediately to pick up the men on the
section, and take themto the source of fresh air. Both these
actions of Magstadt contravened the evacuation policy procedures
as understood by Grafton, Mundy, and Leon Joseph Brothers, a
| oader operator, who worked 34 years for Respondent. | thus find
that when Grafton talked with Allen on Decenber 19, 1988, to
voi ce his concern over the adequacy of training that Magstadt had
received in the area of fire evacuation, he (Gafton) was clearly
engaged in protected activities.

The warning notice given to Grafton on Decenber 20, 1988,
accused him inter alia, of negligence which resulted in the
| oader catching fire. Grafton adduced testinmony herein to contest
a finding of negligence on his part. However, Conplainant did not
adduce sufficient evidence to predicate a finding that there was
any bad faith on the part of Respondent in concluding that
Grafton had been negligent. There is no evidence in the record
with regard to any of Respondent's actions or words which woul d
i ndicate that the warning notice issued to Grafton was noti vat ed

as a consequence of his protected activities, i.e., conplaining
to managenent about Magstadt's failure to properly evacuate
m ners the day before. | thus conclude, that the warning notice

was i ssued based on managenent's eval uation of Grafton's conduct
with regard to the | oader on Decenber 18, and was not notivated
in any part by his protected activities.

On February 7, 1989, shortly before Gafton's | oader had
pull ed the electrical box fromits connection, Dant was operating
a roof bolter along with Mundy when, in turning the bolter
around, its electrical cable stretched and broke. The cabl e was
attached to a permanent box that had an anchor. Dant reported
this incident to his supervisor, but neither Dant nor Miundy were
di sci pli ned.
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In essence, Conplainant relies on this incident to establish that
the 3 days suspension that he received for " over ext endi ng
the bolter beyond the cable limt. . . " (Joint Exhibit 3), was
in violation of section 105(c) of the Act.

Al l en indicated that Dant and Mundy were not disciplined, as
he consi dered the damage that they caused to the cable to be an
error in judgnment, whereas Grafton's action was terned
negl i gence. James Allan Houston, Respondent's plan manager, who
made the decision to suspend Grafton, indicated that when he
| earned that the electrical box had been torn off the wall, he
asked the supervisor to tell himwhat took place, and he tried to
assess whether Grafton's conduct was negligence or an error in
judgnent. He indicated that he also consulted with the Human
Rel ati ons Departnent. | find Houston's testinony credible. Thus,

I find that the decision to suspend Grafton was based upon a
busi ness judgnent, and Conpl ai nant has not established that it
was notivated in any part by his protected activities.

V.

Grafton indicated that, on Decenber 18, 1988, he said that

he would not fight a fire. He indicated that the reason for
maki ng such a statenent was that he was not properly trained in
that he had not received any training in fighting a fire, nor had
he received any training in the use of a fire extinguisher. He

al so indicated that he did not know when he bid for an
underground job at the mne, that putting out a fire was one of
the conditions of enployment. In this connection, Gafton

i ndicated that he did not see any filmat the 1988 training with
regard to fighting a fire or using a fire extinguisher. Dant al so
i ndi cated that he was not sure whether such instruction was

gi ven. However, | find based on the testinony of Allen, who I
find to be a credible witness, that in the 1988 training a film
was provi ded showi ng the use of a fire extinguisher. This also
was corroborated by Brothers upon cross-exan nation. As such, it
appears that Grafton was given sonme training in the use of a fire
ext i ngui sher.

On or about February 7, 1989, it was reported to Houston by
Al l en and MSHA I nspector Donald Bartlett that Grafton had told
them that he would not fight any fires in the mne. Gafton does
not dispute this, but indicates that he nay have told this to
Bartlett and Allen sonetinme in February 1989, prior to February
7, 1989. Houston indicated his response was to disqualify Gafton
from wor ki ng underground in the mne. He was assigned a job above
ground as a Trainee Bracket 1 at $8.93 an hour. | find that the
only reason why Respondent renoved G afton from working
underground was his stated refusal to fight fires underground. As
such, | find that Conpl ai nant has not established that his
transfer fromthe nine was notivated in any part by any protected
activities.
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Based on all the above, it is concluded that the Conplai nant has
failed to establish a prim facie case, that he was discrim nated
against in violation of section 105(c) of the Act.

ORDER

It is hereby ORDERED that the Conplaint herein shall be
Dl SM SSED.
Avram Wei sber ger
Adm ni strative Law Judge

FOOTNOTES START HERE.

1. Mundy indicated that Magstadt did not turn it on until he
was 100 feet from the nmmi ntenance shop.



