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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 89-96
PETI TI ONER A.C. No. 24-00108-03520
V. Big Sky M ne

PEABODY COAL COWMPANY
RESPONDENT

DECI SI ON
Appearances: Robert J. Murphy, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Denver, Col orado,
for Petitioner;
Eugene P. Schnittgens, Jr., Esq., Peabody Hol di ng
Conmpany, Incorporated, St. Louis, Mssouri,
for Respondent.

Bef or e: Judge Lasher

This proceeding was initiated by the filing of a Proposa
for Penalty by Petitioner on March 2, 1989, pursuant to Sections
105 and 110 of the Federal M ne Safety and Health Amendnents Act
of 1977, 30 U.S.C. Section 801 et seq.

Petitioner seeks assessnent of a $119 penalty for
Respondent's alleged infraction of 30 CF. R O 77.1605(k) as
described in the subject Section 104(a) Citation (No. 2929942)
whi ch was issued by MSHA | nspector James Beam on June 22, 1988,
as follows:

"The el evated roadway in the 002 pit
that the 120 ton coal trucks are using
to be loaded is not provided with an
adequate bermor guard rail on the outer
bank. The road is approximately 15 to
20 feet above the floor of the pit and
300 - 400 long. The bermthat is pro-

vi ded goes fromnothing in places to
approximately 2 1/2 feet in others."

30 CF.R 0O 77.1605(k), relating to the subject of "Loading and
haul age equi pnent; installations", provides:

"Berns or guards shall be provided on the outer bank of
el evat ed roadways."
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Respondent contends that no violation occurred since the area
cited by Inspector Beam was not an "el evated roadway" within the
meani ng of the cited standard, and that in any event there was an
adequate berm present (T. 12-13). Wether any viol ation was
"significant and substantial" is also in dispute should an
infraction of the regulation be determ ned to have occurred.

FI NDI NGS

General. The area cited by |Inspector Beam approximtely 300 -
400 feet in length (T. 41, 47-48, 68, 86-87), was |located on
top of Respondent’'s "coal bench" (T. 67). The drop-off on the pit
side of the bench was "approximtely" 15 - 20 feet high (T. 67,
76, 78, 84), and coal trucks, a utility truck and a foreman's
vehicle were traveling on it. The |Inspector described the
i nadequacy of berns on June 22 as foll ows:

"And when we traveled the road, | noticed
the bermon this road. In places there
wasn't any bermat all. Mst of the berm

that was there was coal that had rolled off
of the bucket as the shovel was |oading trucks."
(T. 67)

"The bermthat | observed along the edge
of the roadway was sonme pl aces approxi mately
two and a half feet high and other places
there wasn't any bermat all where the coa
had just rolled off into the pit."

(T. 75)

I nspect or Beam was of the opinion that there was no berm present
along this el evated roadway that was capable of restraining the
vehi cl es he observed operating on it (T. 75-76). He saw no

evi dence that the m ne operator had attenpted to install a berm
inthis area (T. 89) and he observed it in the sane condition the
day before (T. 88).

The roadway was approximately 20 feet wide (T. 68) and the
wi dest vehicl es observed using it were coal (haul) trucks which
were thensel ves approximately 14 - 15 feet wide (T. 69, 86). The
I nspector estimated the speed of the foreman's truck and service
(utility) truck at 15 or 20 mles per hour (T. 68-69) and the
coal trucks at 5 - 10 mp.h. (T. 86).1
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As previously noted, the drop fromthe bench travel ed by the

| oadi ng trucks was approximtely 15 - 20 feet and was vertica
(See Ex. R-4 and T. 46-48, 67, 74, 75, 76). Each of five coa

trucks woul d make approximately 30 - 34 trips per day on this
roadway (T. 99-100).

Prior to issuance of the Citation on the nmorning of June 22,
1988, the I nspector observed three of these coal trucks to enter
the roadway from the southeast while enpty and to exit filled
with 100 tons of coal going in a northwesterly direction (T. 69,
70-73, 74, 75, 76, 77, 104, 114). Inspector Beam descri bed the
hazard and the effect this placenment of the driver on the side of
the vehicle opposite the vertical drop would have in this manner:

"Q And what hazard if any is presented
by the fact that this roadway either
did not have a bermat all or the berm
only rose to two and a half feet?

A.  The hazard woul d be sonebody goi ng over
t he edge of the coal into the open pit.
And the edge of the coal was just a
vertical drop to the bottomof the pit.

Q And again, would you refresh nmy recol -
| ecti on? What was the | ength of the
vertical drop on this roadway, or the
depth if you woul d?

A.  Approximtely 20 feet.

Q Now, the fact that the drivers would have
been using the road on the spoils side
driving on the spoils side of the road
with the outer bank to the right of the
driver, what effect, if any, does that
have on the hazard?

A.  The driver would have to judge the dis-
tance of how close he was to the edge of
the coal. In some cases this coal was
sl oped of f maybe two or three feet back
into the roadway. It wasn't 20 feet al
the way along the Iength of this road.

Was it less than 20 feet in sone spots?

In places it was | ess than 20 feet.
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Q Did you observe that day how cl ose the
edge of the outer bank that vehicles canme?

A. A few places, | seen places where they
come within two or two and a half feet
of the outer edge."

(T. 76-77)

The Inspector was of the opinion that the judgnent of the
driver of a vehicle as to the distance fromthe edge would be
adversely affected by his being on the side of the vehicle
opposite the edge (T. 85).

The roadway in question was used primarily to transport
coal, but it was also used to carry equi pnent and personnel (T.
67-69, 71, 73, 77, 102, 106). According to Inspector Beamit was
a roadway that was being used for "all purposes" (T. 77) and he
estimated its lifetinme as being "not nmore than a couple of weeks
probably" (T. 88-89).

I nspect or Beam defined the word "adequate"” -- as used in the
Citation with respect to berns -- as "enough to stop a vehicle if
it were to go out of control™ (T. 81). An adequate berm thus
woul d had to have been "mid-axle to the biggest vehicle" to
travel on the roadway, in this case coal (haul) trucks. Md-axle
to such trucks would be 44 inches (T. 91) in height and about 4 -
5 feet wide.2

Abat ement was acconplished in 2 hours (T. 79) by preventing
traffic fromtraveling on the roadway altogether rather than by
installing berms along the "vertical drop" side of the bench (T.
89) al though such woul d have been possible (T. 91).

Over the past 5 years, 61 percent of the fatalities in
surface mnes were to nobile equi pment operators, 46% of which
fatalities occurred where the operators either junmped or were
thrown fromvehicles (T. 77).
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Respondent's Evi dence. The Superintendent of Respondent's Big Sky
M ne, Tracy Hendricks, was of the opinion that the bench in
guestion was not a roadway within the neaning of the regulation
based on the follow ng rational e:

"Well, | believe that a roadway has
to have berns, has to designed and has to
have drai nages and all of this sort of thing.

And a working area in the pit, working
of f the bench is not a pernmanent roadway.
It's there for short periods of tinme. It
changes from day to day.

And so, consequently, | do not believe
it's a roadway." (T. 97) (enphasis added).

Respondent's evi dence pl aced enphasis on the fact that the
bench/roadway in question was not permanent in nature to support
the opinion of its witnesses that the bermrequirenment was not
applicable to the cited area (T. 138). Part of this rationale was
that the cited area was "a working area in the pit" and not a
"roadway" (T. 97, 122, 135-137).3 The size of the pit ranges
from 100 feet wide to several hundred to 1000 feet long (T.
130-132).

Respondent had not been cited for failing to have a berm on
a bench prior to issuance of the subject Citation, nor had it
been previously advised or told that a bermwas required or
needed by any MSHA inspector (T. 98). M. Hendricks, a 19-year
enpl oyee at the Big Sky M ne, indicated that he was not aware of
any prior accidents at the mne involving trucks going off the
bench (T. 99, 103, 146, 147) and that in its 20-year history, the
Big Sky Mne's mining cycle had never utilized the practice of
installing bernms on the edge of the bench. M. Hendricks conceded
that when coal is being removed fromthe pit, the roadway (bench)
is normally elevated 10 or 15 feet (T. 100). Prior to the mining
of coal, the bench is not elevated (T. 101), and thus is not
el evated until sone coal is renmoved (T. 102).
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M. Hendricks expressed the opinion that it would not be possible

for a coal (haul) truck to roll over the bench because "at that
speed if a wheel were to | eave the edge of the bench, . . . it
woul d center out first." (T. 102-103). The theory supporting this
opi ni on woul d not apply to pickup trucks or service trucks,
however (T. 106).

Respondent's evidence that there had not been prior
i ncidents of trucks going over the edge at the mne, based on M.
Hendrick's testinmony and that of other witnesses (T. 146-147),
was not challenged or rebutted and is found as a fact. Respondent
al so established that its additional costs for conpliance with
the subject for 1990 would cone to an estimated $72, 300 (T.
141-143).

DI SCUSSI ON AND ULTI MATE FI NDI NGS AND CONCLUSI ONS

The facts pertinent to resolution of this matter are not in
significant dispute.

There is no question that if the regulation is found
applicable to the cited bench area a violation occurred because
the provision requiring bernms (or guards) was not conplied with
since the | oose coal and material that was present in places
al ong the 300 - 400 foot area cited clearly was not sufficient to
constitute conpliance with the standard. Respondent made no
substantial contention or showing in this regard. Not only was
there no substantial evidence that the coal or other materia
whi ch was present was sufficient to restrain a vehicle or provide
reasonabl e "control and guidance"” of a vehicle, but Respondent's
W tnesses did not deny or overcome the Inspector's credible
testinmony that in places there were no berns whatsoever (T.

75).4 There of course is no indication in this record - or
contention - that "guards" were in place along the cited area.



~115

The primary question rai sed by Respondent is whether the "bench"
whi ch was cited by Inspector Beam was an "el evated roadway"
wi thin the neaning of the subject regulation, 30 CF.R O
77.1605(k).5 In connection with a simlar standard, 30 C.F.R
0 56.9-22, the Conm ssion has answered the question in th
affirmative. See Secretary v. El Paso Rock Quarries, Inc., 3
FMSHRC 35 (January 1981) involving a quarry bench el evated 40
feet above a | ower bench. In Secretary v. Burgess M ning and
Construction Corporation, 3 FMSHRC 296 (February 1981) the
Commi ssion al so noted that "the same purpose and the sane
principles” underlying 30 C F.R 0O 56.9-22 underlie 30 CF.R O
77.1605(k) and applied the bermrequirements thereof to a bridge
since it was deenmed to be part of a roadway.

Here, the physical hazard was a 15 - 20 foot vertical drop
al ong the side of a roadway approximtely 20 feet w de travel ed
by vehicles - sonme of which are thenselves 14 1/2 feet wi de --
within 2 - 2 1/2 feet of the edge (T. 75). The dangers posed by
the absence of adequate bernms here are no different than those
posed in other situations, whether they involve bridges or nore
per manent roadways. The record being clear that the height of the
drop is sufficient to create a danger of serious injury should a
vehicl e go over the side of the bench, it is found that the bench
area cited is "elevated" within the neaning of the standard.
There is al so considerabl e probative evidence establishing that
the bench was used with frequency by various types of trucks and
that the bench was in existence a significant period of tine -
whi ch the Inspector estimated as up to two weeks (T. 88-89) --
both during coal renoval and after the coal was renmoved. It is
t hus concluded that this was a "roadway" and that that the
regul ation is applicable to the cited area.

It is finally observed that Respondent's heavy reliance on
the decision in Secretary v. Peabody Coal Conpany, 6 FMSHRC 2530
(ALJ Morris, 1984) is not well founded. In that matter Judge
Morris determned that the El Paso Rock Quarries, Inc., supra,
was not controlling in view of the great width (120-140) feet) of
t he bench at the nmine involved in his proceeding.
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Specifically, Judge Mrris held:

"I do not find on this record that any vehicles

transported coal, equi pment or personnel closer

than within 60 feet of the edge of the Peabody

bench. The difference between operating not

closer than 60 feet of the edge and operating

within 10 to 12 feet of the edge is crucial

A di stance of 60 feet is not insubstantial

An interstate highway | ane neasures 12 feet.

If no vehicle is ever shown to have been oper-

ated within 5 such | anes of an edge, | cannot

hold that the unused 60 foot portion can never-

t hel ess be sonehow denom nated as a "roadway. "
(enmphasi s suppli ed)

In the case at hand the roadway was but 20 feet w de and trucks
operated within 2 or 2 1/2 feet of the edge.

It having been determ ned that the standard is applicable to
the 300 - 400 foot bench area described by the Inspector in the
Citation and that the berns there were inadequate, an infraction
of 30 CF.R 0O 77.1605(k) is found to have occurred.

SI GNI FI CANT AND SUBSTANTI AL

Respondent's renmi ni ng contention concerns the propriety of
the "significant and substantial" (S&S) designation to the
vi ol ati on.

A violation is properly designated as being of a significant
and substantial (S&S) nature if, based on the particular facts
surroundi ng the violation, there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature. Cenent Division, Nationa
Gypsum 3 FMSHRC 822, 825 (April 1981); Mathies Coal Co., 6
FMSHRC 1, 3-4 (January 1984). In Mathies the Comri ssion
enunerated the el enents necessary to support a significant and
substantial finding:

(1) The underlying violation of a mandatory
standard; (2) a discrete health hazard -- a
measure of danger to safety contributed to by
the violation; (3) a reasonable |ikelihood that

the hazard contributed to will result in an in-
jury; and (4) a reasonable likelihood that the
injury in question will be of question will be

of a reasonably serious nature.
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It has previously been found that a violation occurred. The
absence of adequate berns or guards on an el evated roadway where
vehicles travel close to a 15 - 20 foot vertical drop constitutes
a safety hazard and patently constitutes the violation's
contribution of a nmeasure of danger to the drivers of the
vehicles. Petitioner's evidence established that serious injuries
could result if the hazard (a vehicle's going over the edge)
should cone to fruition. The remaining and critical question
posed by the 4-part, so-called, Mathies forrmula is whether a
reasonabl e |ikelihood existed that the hazard would occur should
normal m ni ng proceed.

The I nspector's judgnental basis on this issue is subject to
sonme question in view of his belief that any "likelihood,"
however renpote, would constitute an S&S violation. The Inspector
gave the following testinony in this connection:

"Q Wuld your opinion as to the seriousness
of this violation change any if we were
to assume that sinilar circunmstances had
not occurred in over 20 years at this
particul ar m ne?

A. No, it wouldn't. It wouldn't change at all

Q So, as far as you're concerned an S & S is
any likelihood, no matter how renote, of
an occurrence happening, that would stil
be the S and S, is that correct.

A. | believe you could say that."
(T. 82)

M ne Superintendent Hendricks testified that it would not be
possible to roll a haul truck over the side because at the speed
they travel "if a wheel were to | eave the edge of the bench,"
because of the weight of the coal "it would center out first."

(T. 103). He conceded that this rationale would not apply to
pi ckup, service or welding trucks (T 106) and | would infer it
woul d not apply to unl oaded coal haul age trucks. Respondent's
strongest evidence -- unrebutted -- appears to be that in 20
years there has been no occurrence of trucks going
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over the side of the bench. | agree with the assertion of
Respondent (Brief, p. 28) that:

"If one were to consider the total trips through
the pit by haul trucks, together with service and
forenmen's vehicles, it is likely over one mllion
trips on the bench have occurred. These trips have
been incident free. As such, two explanations are
likely. Either there is no discrete hazard, or
there is no reasonable likelihood that the hazard
will lead to an injury.”

In the final analysis, there is no evidence upon which to find or infer
that there was a reasonable |likelihood that the
hazard contributed to by the violation would result in an injury.
Accordingly, the designation of this violation as "significant
and substantial" is found unwarranted.

PENALTY ASSESSMENT

The parties have stipulated that Respondent is a |arge coa
m ne operator and that a penalty of the anmpbunt proposed by MSHA
($119) will not affect its ability to continue in business.6
Documentary evi dence (Ex. P-1) indicates that Respondent had a
hi story of 8 prior violations prior to the occurrence of the
i nstant viol ation. Respondent denobnstrated good faith in abating
the violation after notification thereof (T. 79). Although it has
been determ ned that the violation was not "significant and
substantial”, it nevertheless is concluded that such was a
serious violation since serious injuries could have resulted to
m ners had a vehicle gone over the side of the bench/roadway.

In mtigation of penalty, it appears that no prior Citations
had been i ssued Respondent, or MSHA enforcenent action taken, for
the practice (failure to provide adequate berns or guards)
charged here. Also, it appears that Respondent's nanagenent
personnel who testified were of the opinion that other Western
surface m nes had not been subject to the requirements of the
standard invol ved here. Thus, the lack of conpliance with the



~119

standard appears to have stemmed from the genuine belief that the
bench area cited was not a "roadway" within the intended coverage
of the regulation rather than from an oversight, negligence, or
wi | ful conduct.

In the prem ses, a penalty of $100 appears appropriate and
i s assessed.

ORDER

Citation No. 2929942 is MODIFIED to delete the "significant
and substantial"™ designation thereon and is otherw se affirnmed.

Respondent, if it has not previously done so, shall pay the
Secretary of Labor within 30 days of the date of issuance of this
decision a civil penalty in the sum of $100. 00.

M chael A. Lasher, Jr.
Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE

1. Respondent's mne superintendent, Tracy Hendricks,
estimated the speed of the coal trucks as not exceeding 5 mp. h.
and the speed of pickup trucks at "maybe 10 miles an hour." (T.
102).

2. "Bernl is defined in 30 CF.R 0O57.2 as a "pile or nmound
of material capable of restraining a vehicle."

3. Respondent offered no basis, however, for the inplication
that a "roadway" could not exist in or be a part of a "working
area." Respondent's argunent sinply appears to be that since the
cited area was in the working area it could not be a roadway.

4., Although in its Brief, pp. 25-26, Respondent nakes the
argunent that "the berm which results fromthe bl ade runni ng down
the bench" is adequate to help "control and guide the vehicles,"

I find no probative or substantial basis in the evidentiary
record, Conm ssion precedent, or regulations (see fn. 2) to make

such a finding, i.e., that the material present along the side of
the bench constituted an adequate berm since it provided
"reasonabl e control and guidance of a vehicle." | thus find the

precedent cited by Respondent in support of this argunent,
Secretary v. U S. Steel, 5 FMSHRC 1604 (ALJ Koutras, 1983),
i napplicable to the factual situation presented.

5. As noted earlier, this standard appears in a group of
regul ati ons under the headi ng "Loadi ng and haul age equi prment;
installations." Because hauling was a nmajor activity involved,
the question of whether the provisions of 30 CF. R 0O 77.1605(k)
are applicable only to |loading and hauling activities is not
passed on.

6. This type of stipulation, commopnly seen, is in the nature
of a negative pregnant which | eaves open what, if any, |evel of



penal ty assessnment night jeopardize a nmine operator's ability to
remai n in business. Such a stipulation is not binding as to the
maxi mum anount of penalty which can be assessed in appropriate
ci rcunst ances since under Conm ssion precedent the burden is on
t he Respondent coal mnine operator to establish that it is unable
to pay a penalty at some |evel or anount.



