CCASE:

KENT COAL M NI NG V. SOL ( MsHA)
DDATE:

19900123

TTEXT:



~127

Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)

O fice of Adm nistrative Law Judges

KENT COAL M NI NG COVPANY,
CONTESTANT

V.

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
PETI Tl ONER

V.

KENT COAL M NI NG COVPANY,
RESPONDENT

CONTEST PROCEEDI NGS

Docket No. PENN 89-99-R
Order No. 2894113; 2/7/89

Docket No. PENN 89-100-R
Citation No. 2894114; 2/7/89

Docket No. PENN 89-101-R
Order No. 2894115; 2/7/89

Docket No. PENN 89-102-R
Order No. 2894116; 2/7/89

Docket No. PENN 89-103-R
Order No. 2894117; 2/7/89

Docket No. PENN 89-104-R
Citation No. 2894118; 2/7/89

Docket No. PENN 89-105-R
Order No. 2894119; 2/7/89

Docket No. PENN 89-106-R
Citation No. 2894120; 2/7/89

KENT No. 55 M ne
M ne I D 36-07756
Cl VI L PENALTY PROCEEDI NG

Docket No. PENN 89-183
A.C. No. 36-07756-03507

Kent No. 55



~127
DECI SI ON

Appearances: R. Henry More, Esq., Buchanan Ingersol]l
Pittsburgh, Pennsylvania, for the Contestant/
Respondent ;
Paul D. Inglesby, Esq., U S. Departnment of Labor
Office of the Solicitor, Philadel phia,
Pennsyl vani a, for the Respondent/Petitioner.

Bef ore: Judge Maurer
STATEMENT OF THE CASE

In these consolidated proceedi ngs, Kent Coal M ning Conpany
(KENT) is challenging the legality of four orders issued pursuant
to section 104(g) (1) of the Federal Mne Safety and Health Act of
1977 (the Act) and the four section 104(a) citations issued in
conjunction with those orders. The four order/citation sets apply
to, in turn, Roger A Young, Kinball Rearick, John A Radonsky
and Gary Lancashire. They were all issued by MSHA | nspector John
Kopsi c on February 7, 1989, because of the alleged failure of the
contestant mne operator to provide hazard training pursuant to
30 CF.R [0O48.31(a) for the four abovenaned enpl oyees of the
i ndependent drilling and bl asting services contractor

A representative order (Order No. 2894113) reads as foll ows:

Roger A. Young, driller, SS No. 197-42-6883, an

enpl oyee of an i ndependent contract driller at the 001
pit is hereby declared a hazard to himself and others
and is to be imediately withdrawn from m ne property
until he receives the training required under

Part 48.31(a) 30 CF.R The driller was observed

wor king at the 001 pit and was not given hazard

trai ning before conmencing work activities. The
driller did have his training required under

Part 48.28(a) 30 C.F.R

A 104(a) Citation (No. 2894114) has been issued in
conjunction with this order.

Its related citation (Citation No. 2894114) reads as
fol |l ows:

An enpl oyee of an independent contract driller was
observed working at the 001 pit without first being

gi ven hazard training under Part 48.31(a) 30 C.F.R for
this particular mine site by the foreman or person
designated to give hazard training.
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A 104(g) (1) Order (No. 2894113) has been issued in
conjunction with this citation

The other orders and citations are substantially the sane
for the other three enpl oyees involved.

STI PULATI ONS
The parties stipulated as foll ows:

1. Kent Mne No. 55 is owned and operated by the Kent Coa
M ni ng Conpany and is subject to the jurisdiction of the Federa
M ne Safety and Health Act of 1977 (Tr. 6-7).

2. The Adm nistrative Law Judge has jurisdiction over these
proceedings (Tr. 7).

3. The subject citations and orders were properly served by
a duly authorized representative of the Secretary of Labor on an
agent at the Kent Coal Company on the dates and pl aces stated
therein and may be admitted into evidence for the purpose of
establ i shing due issuance but not for the truth of the matters
asserted therein (Tr. 7).

4. Kent denonstrated good faith in the abatenent of the
citations and orders (Tr. 7).

5. The assessment of a civil penalty in the proceedings wll
not affect the Kent Coal Company's ability to continue business
(Tr. 7).

6. The appropriateness of the penalty, if any, to the size
of the coal operator's business should be based on the fact that,
(A) the annual production tonnage of Kent's parent and all its
subsidiaries is 9,386,168, and (B) Kent Coal Conpany M ne Number
55's annual production tonnage is 30,440 (Tr. 7).

Appl i cabl e Regul ati ons
O 48.22 Definitions
For the purposes of this Subpart B-

(a)(1) "Mner" neans, for purposes of 0 48.23 through
48.30 of this Subpart B, any person working in a
surface mne or surface areas of an underground m ne
and who is engaged in the extraction and production
process, or who is regularly exposed to mne hazards,
or who is a mai ntenance or service worker enployed by
the operator or a nmmintenance or service worker
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contracted by the operator to work at the mne for
frequent or extended periods. This definition shal
i nclude the operator if the operator works at the mne
on a continuing, even if irregular, basis. Short-term
speci alized contract workers, such as drillers and
bl asters, who are engaged in the extraction and
producti on process and who have received training under
0 48.26 (Training of newy enployed experienced m ners)
of this Subpart B, may in lieu of subsequent training
under that section for each new enpl oynent, receive
training under 0O 48.31 (Hazard training) of this
Subpart B. This definition does not include:

(i) Construction workers and shaft and sl ope
wor kers under Subpart C of this part 48;

(ii) Supervisory personnel subject to MSHA
approved state certification requirenents;
and

(iii) Any person covered under paragraph
(a)(2) of this section.

(2) Mner neans, for purposes of section 48.31 (Hazard
training) of this Subpart B, any person working in a
surface mne or surface areas of an underground m ne
excl udi ng persons covered under paragraph (a)(1) of
this section and Subpart C of this part and supervisory
personnel subject to MSHA approved state certification
requi rements. This definition includes any delivery,
office, or scientific worker, or occasional, short-term
mai nt enance or service worker contracted by the
operator, and any student engaged in academ c projects
i nvolving his or her extended presence at the nmne

0 48. 31 Hazard Training

(a) Operators shall provide to those mners, as defined
in section 48.22(a)(2) (Definition of mner) of this Subpart B, a
trai ning program before such mners commence their work duties.

This training programshall include the follow ng instruction,
which is applicable to the duties of such mners:

(1) Hazard recognition and avoi dance;
(2) Energency and evacuati on procedures;

(3) Health and safety standards, safety rules
and safe working procedures
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(4) Self-rescue and respiratory devices; and,

(5) Such other instruction as may be required by the
Di strict Manager based on circunstances and conditions
at the mne

(b) Mners shall receive the instruction required
by this section at | east once every 12 nonths.

DI SCUSSI ON AND FI NDI NGS

On February 7, 1989, |nspector Kopsic performed a regul ar
AAA inspection at the Kent No. 55 Mne, a surface coal m ne.
During this inspection, he observed four contractor's enpl oyees
working on a drill bench at the site. C aron Expl osives, Inc.
had four enployees working on the site that day, two drillers and
two driller hel pers.

The inspector talked to all four enployees and | earned that
they had not specifically received "hazard training" for the Kent
No. 55 mine site prior to comencing their duties at that site,
al though he was satisfied that they had their conprehensive
annual refresher training fromtheir enployer.

The particular hazard that he had in nmind at the time was
that there was no berm al ong the el evated roadway whi ch was
approximately 40-50 feet high. In the inspector's opinion, this
lack of a bermalong with Kent's failure to notify the drillers
of this mssing berm posed a hazard to them as they operated
their drilling equi pment back and forth across the bench
However, to the extent that it is relevant here, the fact that
there was no berm along the el evated roadway was just as obvious
to these four experienced mners as it was to the inspector

Subsequent to the issuance of the orders/citations herein,
abat enent was acconpli shed when Kent's shift foreman, M.
Mar af ka, told them where other equi pnent was working on the site,
where they were going to be working, the | ocation of
comuni cations, the need to wear their hard hats and safety-toed
shoes and to stay away fromthe edge of the drill bench until the
bul | dozer got the bermup. This training took approxi mately 15
m nutes to acconplish and Inspector Kopsic was satisfied that the
training required by 30 C.F. R 0O 48.31(a) had now been
acconpl i shed.

Hazard training under 30 C.F. R [ 48.31(a) is an absolute
requi rement for those miners defined in 30 CF.R 0O 48.22(a)(2)
and is an optional nmethod of conpliance with the training
regul ati ons for each new enpl oynent for those short-term
speci al i zed contract workers, such as drillers and bl asters, who
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are engaged in the extracti on and production process and who have
initially received training under Section 48.26 (Training of
new y enpl oyed experienced miners). For mners otherw se defined
in Section 48.22(a)(1), the hazard training is not required.

Section 48.22(a) is an extrenely subjective standard with
which to measure who is required to have hazard training, but the
idea is to distinguish between those miners who are nore or |ess
per manent enpl oyees who would be likely to be aware of any
hazardous conditions at a particular mne and those enpl oyees who
only infrequently cone into contact with a particular mne, and
t hus, presumably, could be caught unaware of its | atent dangers.

The four individuals involved in this case have differing
| evel s of experience at the Kent No. 55 nine site. Roger Young
and Kinmball Rearick have done nobst of the drilling that has been
done at the Kent No. 55 site in the last five years. For the year
prior to the alleged violations, they averaged 3 or 4 days a week
drilling at the Kent No. 55 mine. For all intents and purposes,
they were permanent enpl oyees, as described by M. Marafka.
Messrs. Lancashire and Radonsky, on the other hand, only drilled
at the No. 55 site once prior to this incident, although they had
wor ked for Kent on an occasional basis at other surface mnes
over the previous three year period. Wth regard to the instant
occurrence, these two enployees first arrived on the site the day
prior to the MSHA inspection and continued to drill on the site
for the follow ng 3-4 weeks. Arguably, therefore, they could and
shoul d be characterized as "short-term specialized contract
wor kers, such as drillers and bl asters”.

Usi ng the above dichotomnmy only the latter two drillers,
Lancashi re and Radonsky, would need the "hazard training"
specifically referred to in 30 CF. R 0O 48.31(a); while the other
two drillers working right beside them Young and Rearick, would
only require the annual refresher training. | note here
parenthetically that the annual refresher training for all four
of these drillers, given under 30 C.F.R [ 48.28(a) by their own
enpl oyer was the same training for each of them

It seens logical to me that all four should have the sanme
type and quantum of safety training since they were working
toget her, exposed to the sane extent to the sane hazards of
mning. | don't believe the Secretary disagrees with this, since
she believes they all four require the "hazard training"
specifically given under section 48.31(a). However, the Secretary
arrives at this all-enconpassing requirenment by defining the
drillers as either "short-term service workers who were
contracted by the operator” or "short-term specialized contract
wor kers who were engaged in the extraction process.”
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(The enmphasis on the short-termis nmy own). Wiile this definition
could nost likely be made to stick to Lancashire and Radomsky, it
is clearly inapplicable to Young and Rearick. They are nore akin

to "service workers contracted by the operator to work at the

m ne for frequent or extended periods", and thus are not required
to be given "hazard training" under 30 CF. R 0O 48.31(a).

By strict adherence to the | anguage of section 48.22, we
have the anomal ous situation where four nmen performing sinlar
job functions in the sanme setting, within several feet of each
other, require training under different sections of the training
regul ati ons. The saving feature froma | ogical standpoint seens
to be that the sane information is required to be inparted to
everyone, al beit under different guises.

As | indicated on the record at the conclusion of the
hearing in this matter, | do not believe that the particul ar
training that was ultimately given to abate the citations and
orders in this case inparted any significant, new information to
the four drillers. The training M. Marafka gave that norning,
had in fact, already been given in the form of annual refresher
training fromtheir enployer under section 48.28(a). This annua
training covered the sane types of hazards and procedures
addressed by the "hazard" training that the drillers received
fromM. Marafka to abate the all eged violations.

In M. Marafka's own words (Tr. 80-81):

| basically just gave them a verbal talk on job
training. | discussed the high wall and how to get in
and get out, commrunications. They have their own
comuni cations in their vehicle, and basically be safe
and be aware of other equipnent.

He went on to state that there was nothing uni que about this
site and that what he had to say about the high wall, the other
equi pnent operating in the vicinity of the bench and the
condition of the bench itself either wasn't any different than
what he woul d have said about any other high wall operation or
was obvious to all experienced observers, including the four
enpl oyees we are concerned with herein.

M. Petrunyak, the Vice President and General Manager of
Cl aron Explosives, Inc. also testified. If his testinony is to be
believed, and | see no reason not to credit it fully, he
personal Iy had previously given each of the four drillers all the
training that was subsequently given them again by M. Mrafka to
abate the orders/citations, only he had given it in nmuch nore
dept h.
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Accordingly, | find that, unbeknownst to |nspector Kopsic, the
four miners at issue herein, had already received the required
training fromtheir enployer under section 48.28(a). They are not
then required to repeat this generalized training under the
headi ng of "hazard training" pursuant to section 48.31(a), even
if they are the type of miners required to be trained under that
section. For additional "hazard training" over and above the
requi red conprehensive annual refresher training for experienced
m ners to have any neaning, there nust be sonething new and

meani ngful to tell them A search of the record in this case
denonstrates that there was not. M. Marafka it seens was just
goi ng through the notions of abatement here to satisfy the

i nspector, abate the orders and get the nen back to work. He gave
no new i nformation to these nen who had been perform ng these
drilling services at this site and others substantially like it
on a daily basis for at |east several years.

In view of the foregoing findings and concl usi ons,
conclude and find that the preponderance of the evidence adduced
in this case establishes that whether or not the four named
enpl oyees were subject to the hazard training requirenents of the
cited section 48.31(a), and clearly, Young and Rearick, at |east,
were not, they had in fact previously received such training as
part and parcel of their annual refresher training under Section
48.28(a). Therefore, | conclude that the violations charged in
the orders/citations did not occur and they nust be vacat ed.

ORDER

Based on the above findings of fact and conclusions of | aw,
IT IS ORDERED:

Order Nos. 2894113, 2894115, 2894117, and 2894119 and
Citation Nos. 2894114, 2894116, 2894118, and 2894120 ARE VACATED
and no penalty may be assessed.

Roy J. Maurer
Admi ni strative Law Judge



