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Bef or e: Judge Melick

This case is before me upon the Conplaint by Allen Ellsworth
under section 105(c)(3) of the Federal M ne Safety and Heal th Act
of 1977, 30 U.S.C. O 801 et. seq., the "Act," alleging unl awfu
di scharge by the Freeman United Coal M ning Conpany (Freeman) in
vi ol ati on of section 105(c)(1) of the Actl. Mrre particularly
the Conpl ai nant all eges that his discharge on August 4, 1988, was
the direct result of his refusal to performwork which he
bel i eved to have been unsafe.
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The record shows that the Conpl ai nant had been enpl oyed by
Freeman as a miner since 1976. At the time of his discharge on
August 4, 1988, he was classified as a rock duster but had been
nore recently assigned to shovel coal spillage around the
beltline for several shifts. The beltline ran down the center of
the entry suspended fromthe mne roof. The mine height in this
area was 6 to 8 feet and there was approximately 6 feet of
cl earance on each side between the belt and the ribs. There was
al so a space beneath the suspended belt of between 18 to 48
i nches.

On the midnight shift on August 4, 1988, the Conpl ai nant was
initially assigned by his foreman, Roger Johnson, to shovel coa
spillage on the east side of the belt with another m ner. Two
ot her mners were shoveling on the west side of the belt.
According to Ellsworth, while shoveling the beltline during the
previ ous night his shovel was nonentarily caught in the belt.

Ell sworth testified that although he was scared by this incident
he never reported or conplained of it to anyone nor did he refuse
to work because of the incident. He further testified that he was
aware at this tinme of a publication by the Federal M ne Safety
and Health Admi nistration (MSHA) warning as foll ows:

SAFETY TI P

Remenber: Never put any part of your body in a
position where it could be caught by a belt
conveyor. Belt conveyors should be stopped when
perform ng any type of cleaning or mechanical work.
If any guards are renpved, they nust be replaced

i medi ately. (Exhibit C 1)

Ell sworth testified that he was al so aware at that tinme of
m ners being killed after being caught in noving belts. In spite
of this know edge Ell sworth did not conplain that the practice of
shoveling coal onto the beltline was in itself unsafe.

It is within this franework that Ellsworth clains he
subsequently refused to perform his assigned work on August 4,
1988. During his shift that night Foreman Johnson had to assign
one of the four shovelers to another job. Noting that the west
side was further behind the east side in the clean-up effort
Johnson assigned two miners to clean the west side | eaving
El |l sworth al one on the east side.
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El |l sworth protested stating that it was unsafe to shovel al one on
one side of the belt. He conplained that if he fell into the
belt, no one would be close by to help him

At hearing Ellsworth clarified his concerns that no one was
working his side of the belt. He testified that if other mners
had been working within 1 1/2 crosscuts on his side that would
have been an acceptabl e di stance away. The m ners shoveling on
the west side of the beltline at this tine were within 1 1/2
crosscuts but in order to pull Ellsworth fromthe belt would have
had to al so pass beneath the belt. The cutoff switch to the belt
was however also on the west side about 100 feet from where the
m ners were shoveling at the tine of Ellsworth's work refusal

Foreman Johnson testified that when Ell sworth refused to
shovel on the east side Ellsworth requested an eval uation by a
uni on safety conm tteeman. Johnson then called Kenneth M1l er
the shift m ne manager, on the m ne tel ephone and reported the
problem MIller instructed Johnson to assign Ellsworth to shove
with the others on the west side of the belt until he arrived.

VWhen M Iler arrived at the area about a half hour later
Johnson expl ai ned that Ellsworth thought it was unsafe to shove
by hinself. MIler and Johnson then inspected the east side of
the belt where Ellsworth refused to work. They found nothi ng
abnormal or unsafe about the entry or area. MIler then spoke to
El | sworth, who repeated his fears that "it was unsafe for himto
shovel on the east side of the belt alone and that he was afraid
if he got tangled into the belt, there wouldn't be anyone to help
hinf. MIler explained to Ellsworth that the area did not violate
any safety standards and that many other mners travel by
t hensel ves, exam ners wal k and exami ne the belts by thensel ves
and classified belt shovelers shovel by thenselves. Ellsworth
still refused.

MIler then left the area and |later returned with the union
safety committeenman, David Omens. After inspecting the work area,
Ownens requested to talk privately with Ellsworth. After 25 to 30
m nutes of private discussion Oanens reported that he found
not hi ng hazardous or unsafe about the job. MIler then gave
Ell sworth a direct work order to return to the east side of the
belt and shovel. Ellsworth refused and continued to nmmintain that
it was unsafe. MIler gave Ellsworth 4 or 5 direct work orders to
shovel on the east side of the belt each of which he refused,
reading to MIller fromthe collective bargani ng agreenment and
demandi ng that a state or federal inspector decide if it was
saf e.

Davi d Webb, then m ne superintendent, testified that he was
awakened by a tel ephone call fromMIller at approximately 3:50 on
the norning of August 4th, and proceeded to the m ne
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to meet MIller. After reviewing the situation Wbb proceeded
underground to neet with Ellsworth. He recalled that there was a
cal m and unexcited interchange between he and El |l sworth during
whi ch he asked Ellsworth to get onto the golf cart and exit the
m ne. Ellsworth declined and showed Webb a copy of Article 3
section I (n)(3) of the collective bargai ning agreenent clain ng
that he was entitled to call a federal or state inspector to the
scene. Webb expl ai ned that those provisions did not apply in

ci rcunst ances where the union safety comritteenman does not find a
hazard. According to Webb, Ellsworth then offered to | eave the

m ne but only on condition that he be paid for the conplete
shift. Finally union vice-president Fox arrived and convi nced

El Il sworth to | eave the mne in exchange for a neeting with
managenment at 9:00 later that nmorning. Ellsworth then left the
n ne.

The neeting convened around 9:00 or 9:30 that norning at
which El Il sworth was advised by Webb that his refusal to | eave the
mne after a direct order constituted gross insubordination and
that he was being suspended with-intent-to-di scharge. Wbb
testified that Ell sworth was di scharged because of his gross
i nsubordi nati on in disobeying orders to | eave the m ne and
because of Ellsworth's refusal to obey orders to shovel coal.

Kennet h Fox the union committeenman and | ocal union
vice-president testified that he was called by Wbb to neet with
Ell sworth in the early norning of August 4. He discussed the
provi sions of the collective bargaining agreement with El [ sworth
and Ell sworth continued to maintain that he had the right to cal
a state or federal inspector to exam ne the alleged hazardous
condition. Fox testified that he told Ellsworth that the
agreenent did not grant himthat right once the safety
committeeman determ ned that the chall enged procedure was not
unsafe. Ellsworth finally agreed and acknow edged to Fox that "I
m ght have nessed up and | better get out of the m ne"

In order to establish a prina facie violation of Section
105(c) (1) of the Act M. Ellsworth nust prove by a preponderance
of the evidence that he engaged in an activity protected by that
section and that his discharge was notivated in any part by that
protected activity. Secretary on behalf of Pasula v.
Consolidation Coal Co., 2 FMSHRC 2786 (1980) rev'd on other
grounds sub nom Consolidation Coal Co., v. Marshall 6663 F.2d
1211 (3rd Cir. 1981); Secretary on behalf of Robinette v. United
Castle Coal Co., 3 FMSHRC 803 (1981). A miner's "work refusal" is
protected under Section 105(c) of the Act if the m ner has a good
faith, reasonable belief in the existence of hazardous condition
MIler v. FMSHRC 687 F.2d 1984 (7th Cir. 1982); Robinette, supra.
"Good faith belief” neans an honest belief that a hazard exists.
The purpose of the requirement is to renove
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from protection under the Act, work refusals involving fraud or
other forns of deception. In evaluating this requirenment

consi deration may be given to evidence suggesting the likelihood
of a pretext or ulterior notive for the enployee's actions. See
Secretary on behal f of Hogan and Ventura v. Enmerald M nes Corp.
8 FMSHRC 1066 (1986). In the Hogan and Ventura case the
Commi ssi on explained that the miner's belief in the hazard nust
al so be reasonabl e and noted that irrational or conpletely

unf ounded work refusals are excluded fromstatutory protection
The miner's perception of a hazard nust al so be evaluated from
the vi ewpoint of the refusing mner at the time of the refusal
Hogan and Ventura, supra.

In this case | find that M. Ellsworth's work refusal was
neither made in good faith nor reasonable. In this regard the
evi dence shows that Ellsworth was classified as a rock duster but
that he had been working on at |east one shift before the shift
at issue shoveling | oose coal onto a conveyor. Ellsworth
acknow edged that none of the miners, including hinmself, like to
shovel coal and that he was concerned because he had seen other
m ners not classified as rock dusters perform ng what he
considered to be his work. Indeed at the begi nning of his work
shift on August 4 one of Ellsworth's co-workers had warned
Foreman Johnson that Ellsworth was "upset" at having to shove
coal rather than performhis regular job rock dusting. Ellsworth
had al so recently asked his union conmitteerman whet her Freenman's
practice of allowi ng others to performhis job of rock dusting
whil e he had to shovel violated the collective bargaining
agreement. It may reasonably be inferred fromthis evidence that
El |l sworth indeed had an ulterior notive for his refusal shortly
thereafter to shovel coal for alleged "safety" reasons.

| also note that Ellsworth had shovel ed coal along the
beltline for the entire previous shift and continued to do so
during the shift at issue without any comment or conplaints that
the practice in itself was unsafe. The fact that Ellsworth
continued in his work refusal after examination of conditions, at
his request, by his union safety committeeman who found no hazard
al so supports the conclusion that El Il sworth was not acting in
good fati h.

In addition, evaluation of alternative rescue nmethods shows
that closely equivalent, if not preferable nethods existed to aid
El I sworth. The stop switch for the belt was | ocated on the west
side and the mners working on the west side were within 1 1/2
crosscuts, a distance acceptable to Ell sworth. Assum ng one nmi ner
woul d cut the power to the belt the other miner could legally
pass beneath the belt to performa rescue. Arguably it would be
safer to have a mner on the west side with access to the cut-off
switch than to
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have only two mners on the east side. The apparent refusal of
El I sworth to consider alternative safety nmeasures is al so

i ndicative of a |lack of good faith.

In any event even if Ellsworth's Conplaint was made in good
faith, section 105(c) of the Act does not enable miners to avoid
difficult or distasteful tasks even when the avoi dance i s based
on a good faith concern for safety al one. The work refusal nust
al so be reasonabl e and nmust involve a condition or practice which
creates a safety hazard beyond the hazards inherent in the mning
i ndustry or occupation itself. UMM/ Simons v. Southern Chio Coa
Co., 4 FMSHRC 1584, 1589 (Judge Broderick, 1982). See al so Bush
v. Union Carbide Corp., 5 FMSHRC 993 (1983). Thus the nere act of
proceedi ng underground and shoveling coal under the noted
circunstances can result in a good faith concern for safety in
many people. However for a person accepting enploynment as a
m ner, refusal to work because of such a concern may be
unreasonable. In this case the evidence shows that it was
customary practice for miners to shovel coal as Ellsworth was
asked to do, to inspect the beltline alone and to travel alone
adj acent to the beltline. Indeed the Conplainant hinself had
previously traveled the beltline as a m ne exanm ner al one w thout
conplaint. In addition Ellsworth's own union safety comr tteeman
found the job not to be hazardous. Under all the circunstances |
cannot find that Ellsworth's work refusal was reasonable.
Accordingly Ellsworth's work refusal was not protected by the Act
and his subsequent discharge based upon his refusal to work was
therefore not in violation of the Act.

ORDER

Di scrimnation Proceedi ng Docket No. LAKE 89-33-D is
Dl SM SSED.

Gary Melick
Adm ni strative Law Judge
FOOTNOTES START HERE

1. Section 105(c)(1) of the Act provides as follows:

No person shall discharge or in any nmanner discrimnate
agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of nminers or applicant for
enpl oyment in any coal or other mne subject to this Act because
such mner, representative of miners or applicant for enploynent,
has filed or nade a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an alleged danger or safety or health violation in a coa
or other mine or because such miner, representative of mners or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such representative of miners or applicant
for enployment has instituted or caused to be instituted any



proceedi ngs under or related to this Act or has testified or is
about to testify in any such proceedi ng, or because of the
exerci se by such mner, representative of miners or applicant for
enpl oyment on behal f of himself or others of any statutory right
afforded by this Act.



