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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 89-79
PETI TI ONER A.C. No. 12-00332-03501
V. M nnehaha M ne

TANKS UNLI M TED, | NCORPORATED

RESPONDENT
DECI SI ON
Appear ances: M guel J. Carnona, Esq., U.S. Departnent of Labor
Office of the Solicitor, Chicago, Illinois, for the

Peti tioner;
Henry Y. Dein, Esq., Indianapolis, |Indiana, for the
Respondent .

Bef or e: Judge Maurer

This case is before ne upon a petition for assessnment of
civil penalty under section 105(d) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. O 801, et seq., (the Act).

Pursuant to notice, a hearing was convened in |Indianapolis,
I ndi ana on January 3, 1990. At that hearing, the respondent, by
counsel, admitted all the allegations contained in the petition
with regard to Citation Nos. 3038257 and 3038259, including the
fact of violation and all the special findings that the inspector
included in the two citations.

The remai nder of the hearing concerned the financial status
of the corporation as it exists at this time. M. Leroy Dunkin,
the President of the corporation, was called and testified to the
ef fect that because of the two accidental deaths involving the
conmpany since 1987, including the one herein involved, the
corporation is out of business and broke.

As a result of the earlier fatal accident, crinina
proceedi ngs were instituted agai nst both the corporation and M.
Dunki n, personally. As a result of those proceedings, the
corporation, through its officers, entered a plea of guilty and a
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$13,500 fine was paid. The |egal expenses of that proceeding
approached $80, 000, for both the corporation and its officers,
exhausting the corporate treasury. Approximately $500 is left at
the present tine.

The settlenment of this case that the parties proposed was
that respondent woul d pay the $500 civil penalty that has been
assessed for Citation No. 3038257 in its entirety out of the
remai nder of the corporate assets and that an additional $500 of
the $3000 assessed for Citation No. 3038259 woul d be paid by M.
Dunki n, personally.

| approved that notion at the hearing and pursuant to the
Rul e of Practice before this Comm ssion, this witten decision
confirms the bench decision | rendered at the hearing, approving
the settl enent.

VWHEREFORE I T | S ORDERED t hat the respondent, and by
agreenent, M. Leroy Dunkin, personally, are responsible for and
shall pay the approved civil penalty of $1000 wi thin 30 days of
this decision. Upon receipt of payment in full by the Secretary,
this case is dism ssed.

Roy J. Maurer
Adm ni strative Law Judge



