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St at enent of the Proceedings

These consol i dated proceedi ngs concern Notices of Contests
filed by the contestant (Lancashire) pursuant to section 105(d)
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citations issued by MSHA mine inspectors. The civil penalty
proceedi ng concerns proposals for assessnent of civil penalties
filed by MSHA seeking civil penalty assessments agai nst
Lancashire for the alleged violations of the mandatory safety and
reporting standards which are the subject of the contested
citations. Hearings were held in Pittsburgh, Pennsylvania, and
the parties filed posthearing briefs which | have considered in
the course of ny adjudication of these matters.

| ssues

An initial issue in these proceedings is one of jurisdic-
tion. Lancashire contends that the mne in gquestion does not
not fall within the statutory definition of a "m ne" subject to
MSHA' s jurisdiction, that the m ne was placed in a "pernmanently
abandoned" status by MSHA in Septenber, 1988, and was not
"reopened" or "reactivated" for purposes of coal extraction
processi ng or production, and that MSHA' s alleged failure to
i nspect or regulate other nmines sinlarly situated constitutes
illegal "selective enforcenent” against Lancashire.

Assum ng that jurisdiction attaches, the next issues
presented include the follow ng: (1) whether Lancashire violated
the cited mandatory standards; (2) whether the alleged violations
were significant and substantial (S&S); (3) whether the
conditions or practices cited in the contested section 107(a)

i mm nent danger order constituted an inmnent danger; and (4)
whet her the section 103(k) order was properly issued.

Assuming the alleged violations are established, the
question next presented is the appropriate civil penalties to be
assessed pursuant to the civil penalty assessnent criteria found
in section 110(i) of the Act. Additional issues raised by the
parties are identified and di sposed of in the course of the
adj udi cati on of these cases.

Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977,
30 U.S.C. 0O 301, et seq.

2. 30 CF.R 0O 77.200, 77.1712, and 45.4(b).
3. Conmission Rules, 29 C.F.R 0O 2700.1, et seq.
Stipul ati ons

The parties stipulated to the following (Tr. 16; exhibit
ALJ-1):
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1. The subject work site, Lancashire Coal Conpany Preparation
Plant ("the work site") is located in Elnora, Canbria
County, Pennsylvania and is owned by the Inland Steel Conpany
("I'nland"), which has an office in East Chicago, I|ndiana.

2. Inland has referred to the work site as the #15 Prepara-
tion Plant.

3. The work site is adjacent to a sealed mne facility which
is owned by Inland and which is known as the Lancashire Coa
Conpany No. 25 M ne ("Lancashire M ne #25").

4. No coal has been mned at Lancashire M ne #25 since
June 3, 1983.

5. Until June 3, 1983, the Lancashire M ne #25 was an
active, producing underground coal mne with surface coa
preparation facilities |ocated adjacent to it on the site ("the
Lancashire Coal Conpany Preparation Plant").

6. On April 17, 1986, the underground m ne shafts were
seal ed by the operator. At that time, the m ne operator was
I nl and Steel Coal Conpany.

7. Since the mne shafts were sealed, the surface facilities
have been inactive with the exception of a snmall water treatnent
facility.

8. On Septenber 30, 1986, the MSHA classification of the
m ne was changed to a surface facility as a result of the
under ground openi ngs bei ng seal ed.

9. During fiscal years 1987 and 1988, the work site was
i nspected by MSHA as a surface facility. Prior to March 20, 1989,
the | ast MSHA safety and health i nspection was April 1,
1988.

10. On Septenmber 6, 1988, the Hastings Field Ofice of MSHA
decl ared the work site permanently abandoned (Joint Exhibit 1).

11. MSHA's internal classification for the work site as of
Sept enber 6, 1988 was CG status -- one of several MSHA
classifications which are set forth and explained in the
Department of Labor M ne Safety and Health Adm nistration Coa
M ne Safety and Health ("CMs & H') User's Guide for Coal's
Management | nformati on System October 1, 1986 (Exhibit R-1).

12. As a result of the action it took on Septenmber 6, 1988,
MSHA ceased i nspection activity at the work site.
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13. After Septenber 6, 1988, Lancashire took no action to
indicate that it intended to resume the extraction, production
mlling or processing of coal

14. In late 1988, Lancashire sought bids fromcontractors to
performwork dismantling and renmoving facilities and structura
materials fromthe work site and reclaimng the area.

15. K & L Equi pnent Co., Inc. ("K & L"), owned by Kenneth
Mor chesky, was sel ected as the contractor and commenced work the
week of February 20, 1989.

16. Purchase orders relating to the contract between
Lancashire and K & L are set forth at Joint Exhibits 2 and 3.

17. On March 20, 1989, a fatal accident occurred at the work
site. One of K & L's enployees was killed during operations to
raze a silo at the site.

18. On March 21, 1989, MsSHA Inspector WIliam D. Sparvieri,
Jr. arrived at the work site to conduct an inspection. As part of
his activities at the work site on March 21, 1989, M. Sparvier
i ssued the following citations and orders (exhibits
R-2 through R-4):

a. Section 103(k) Order No. 2888399, 3:00 p.m
b. Section 107(a) Order No. 2888400, 3:15 p.m
c. Section 104(a) Citation No. 2891501, 3:30 p.m

19. Order No. 2888399 was modified on March 27, 1989 at 7:45
am, and it was term nated on June 29, 1989, at 9:20 a.m

20. Order No. 2888400 was term nated on June 29, 1989, at
9:30 a.m Citation No. 2891501 was term nated on June 29, 1989,
at 9:35 a.m

21. Order Nos. 2888399 and 2888400, and Citation No. 2891501
were tinmely contested by Contestant.

22. On April 17, 1989, Inspector Sparvieri returned to the
work site and served Citation Nos. 2891508 (1:55 p.m) and
2891509 (2:00 p.m) (exhibits R 5 and R-6).

23. Citation No. 2891508 was nodified on May 1, 1989, at
9:50 a.m, and it was term nated on May 8, 1989 at 1:10 p.m

24, Citation No. 2891509 was term nated on May 8, 1989 at
1:15 p.m

25. Citation Nos. 2891508 and 2991509 were tinely contested
by Contestant.
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26. The above-descri bed orders and citations were served by a
representative of the Secretary of Labor upon an agent of
Lancashire at the dates, tinmes, and places stated therein

27. Lancashire stipulates that at the time Citation No
2891508 was issued, it did not maintain in witing at the work
site the information described in 30 CF. R 0O 45.4(a). Lancashire
denies that it had any obligation to maintain such information.

28. Lancashire stipulates that it did not notify the Coa
M ne Health and Safety District Manager prior to comencing the
work which is at issue in this case. Lancashire denies that it
had any obligation to give such notification.

29. MSHA admits that apart fromthe regulations codified in
30 CF.R Part 77, no agent from MSHA provi ded any notification
to Lancashire that it nust notify the Coal Mne Health and Safety
Heal th and Safety District Manager prior to commencing the work
which is at issue in this case

30. Assuming the accuracy of the proposed civil penalty
assessnments filed by MSHA, the parties adduce the foll ow ng
i nformati on concerning the six statutory civil penalty criteria
found in Section 110(i) of the Act:

a. During the two-year period preceding the
i ssuance of the subject citations, Lancashire had no
vi ol ati ons.

b. Payment of the proposed penalties would not
affect the operator's ability to continue in business.

c. The operator denobnstrated good faith
in attenpting to abate the alleged violations after noti -
fication of them

31. The parties stipulate to the authenticity and
adm ssibility of each other's exhibits (with the exception of
MSHA' s Exhibits 7, 8, 9, 16, 25, 36, 37, and 38), but not
necessarily to the exhibits' relevance nor to the truth of the
matters asserted therein.

32. The Administrative Law Judge has jurisdiction over these
proceedi ngs. However, Lancashire denies that its activities at
the subject work site are subject to the jurisdiction of the
Federal M ne Safety and Health Act of 1977.

Bench Rul i ngs

The presiding Judge nmade the foll ow ng bench rulings during
the course of the hearing in these proceedi ngs:
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1. MSHA's objection to the adm ssibility of an affidavit executed
by retired MSHA Inspector Thomas J. Simmers (exhibit C-3), was
overrul ed and denied, and the affidavit was received as part of
the record (Tr. 19).

2. MSHA's objection to the receipt of any testinony
regardi ng MSHA's enforcement actions concerning the Barnes &
Tucker No. 20 M ne was overruled and denied (Tr. 9).

3. MSHA's motion to quash the subpoenas issued by
Lancashire for the appearance and testinmony of MSHA | nspector
Ni ehenke and Brunatti (who appeared at the hearing) was overrul ed
and denied (Tr. 9).

4. Lancashire's objections to the adm ssibility of
several hearing exhibits offered by MSHA (see stipul ation #31)
were overrul ed and denied and the docunments were received as part
of the record (Tr. 24-41).

Di scussi on

The facts in these proceedi ngs show that at approxi mately
2:15 p.m, on March 20, 1989, a fatal accident occurred at
Lancashire's preparation plant when an enpl oyee of an independent
contractor (K & L Equi pnent, Inc.) suffered fatal injuries while
in the process of helping to dismantle a concrete coal storage
silo. The victim Robert Bell, had perfornmed work cutting certain
5/8 inch steel reinforcing bands fromthe silo in question with a
cutting torch. After conpleting this work, M. Bell left the area
for a short tine and returned to the silo area where he was next
observed with the cutting torch kneeling at the base of the silo,
where two or three of the steel reinforcing bands had been |eft
intact. A section of the silo approximtely 15 feet high and 30
feet wi de collapsed, burying M. Bell in the debris which was in
the silo. According to MSHA' s accident investigation report, the
debris included approximately 40 tons of coal which was in the
silo.

As a result of the accident, MSHA | nspector WIIliamD.
Sparvieri, Jr., who conducted the accident investigation, issued
several citations to the contractor K & L Equi pment, Inc., (which
were not contested), and he also issued the contested citations
and orders to Lancashire and served themat the mine office on
M. Frank Fal ger, a supervisor who nmintained an office at the
mne site. The citations and orders in question are as foll ows:

Docket No. PENN 89-147-R. Section 103(k) Order No. 2888399,
March 21, 1989, states as follows (exhibit R-2):
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A fatal accident occurred on March 20, 1989, at
the surface area of the mne site. This 103(k) order
is issued to assure the safety of persons at the mne
site. This area is closed to all persons except those
needed to conduct an investigation. No persons are to
enter this area and no work shall be perforned in this
area until the investigation is conpleted.

Docket No. PENN 89-148-R. Section 107(a) | nm nent Danger
Order No. 2888400, March 21, 1989, states as follows (exhibit
R-3):

Structural damage has occurred in the raw coal silo and
the screen house | ocated next to the raw coal silo. Both
structures at the present time are in an unstable condition and
are a threat to persons in the inmediate area. This condition was
observed during a fatal accident investigation. To termnate this
condition both structures need to be denolished. The operator
shall submt in witing to MSHA a net hod descri bing procedures to
be used to assure the safety of persons involved in the
denolition of the two structures.

Docket No. PENN 89-149-R. Section 104(a) "S&S' Citation No.
2891501, March 21, 1988, cites an alleged violation of 30 C.F.R
0 77.200, and the condition or practice cited states as foll ow
(exhibit R-4):

The raw coal silo and the screen house were not
mai ntai ned in good repair to prevent accident or injuries to
enpl oyees. At the raw coal silo several steel re-enforcing bands
were renoved causi ng an unstable condition which resulted in a
fatal accident on 3-20-89. Loose materials, netal sheeting, was
hangi ng fromthe screen house.

The condition was a contributing factor in the issuance
of an inm nent danger Order No. 2888400, issued 3-21-89,
therefore no abatenment tinme was set.

Docket No. PENN 89-192-R.  Section 104(a) Non-"S&S" Citation
No. 2891508, April 17, 1989, and nodified on May 1, 1989, cites
an alleged violation of 30 CF.R 0O 45.4(b), and the condition or
practice is stated as follows (exhibits R 5 and R-5(a):

The operator did not maintain in witing at the m ne
office informati on required by section 45a (sic) of 30 C.F. R for
t he i ndependent contractor K & L Equi pnment Inc. at this mne
This violation was reveal ed during a fatal accident
i nvestigation. The accident occurred on 3-20-89.
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Docket No. PENN 89-193-R Section 104(a) "S&S" Citation No.
2891509, April 17, 1989, cites an alleged violation of 30 C.F. R
0 77.1712, and the cited condition or practice states as foll ow
(exhibit R-6):

The operator did not notify the MSHA District Manager
prior to re-opening. An independent contractor, K & L Equi pnent
Inc., was contracted for denolition work at the Lancashire Coa
Conpany Preparation Plant. This violation was reveal ed during an
i nvestigation of a fatal accident that occurred on 3-20-89.

MSHA' s Testi nmony and Evi dence

MSHA | nspector WlliamD. Sparvieri, Jr., testified as to
hi s experience and training, and he confirned that he conducted a
fatal accident investigation on March 21, 1989. He expl ai ned what
he found at the raw coal storage silo where the incident
occurred, and the adjacent building which he identified as the
screen house, and confirned that sone denolition work had been
done at that structure (Tr. 41-48). He stated that the smaller of
the two structures, which was the coal silo where the accident
occurred, appeared to be unstable due to the fact that a |arge
portion of its base was missing and the steel reinforcing bands
whi ch were around it had been cut and were hangi ng down, and the
silo base did not appear to have any adequate support and was not
in a safe condition. The screen house had pieces of tin and stee
metal hanging fromits sides, and since he did not know exactly
how much work had been done on that structure to weaken its
support |egs, he was concerned about its safety (Tr. 50).

M. Sparvieri stated that after spending an hour at the
site, he and fellow Inspector John Kuzar returned to their office
so that M. Kuzar could make a phone call to their sub-district
manager concerning the jurisdictional question raised by the nmne
supervi sor who was at the site (M. Falger), and the contractor
owner (M. Morchesky-K & L), who had raised the jurisdiction
question during the investigation. M. Sparvieri and M. Kuzar
then decided to issue a 103(k) order to insure the safety of the
K & L personnel doing the denolition work around the structures
in question, and they also decided to issue a section 107(a)

i mm nent danger order because of the unstable condition of the
silo and the screen house and to insure the safety of the
personnel as well as other persons (Tr. 51). After receiving word
fromtheir sub-district manager Ti m Thonpson, they returned to
the site and M. Sparvieri issued the two contested orders and a
section 104(a) citation citing a violation of section 77.200,
because he believed that the silo and screen house were no | onger
mai ntai ned in such a condition as to prevent an acci dent or
injury to persons required to work around them Even though the
structures were being denpolished, he nonethel ess believed that
they were required to be maintained in a safe condition pursuant
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to section 77.200, "so that those people performng this work
have less risk of injury" (Tr. 54). He believed that the | oose
mat eri al s hanging fromthe screen house should have been taken
down, and that the bands which had been cut fromthe silo
presented a question as to whether both areas were a safe

| ocation (Tr. 55). Since there were | oose and overhangi ng

mat eri al s above the people that were working on the structures,
he did not believe they were being nmaintained in good repair to
prevent these materials fromfalling on the people working bel ow
(Tr. 59).

M. Sparvieri confirnmed that he based his "S&S" findings on
the fact that the cited conditions could reasonably be expected
to injure or kill sonmeone if work were allowed to continue on
both structures, and that the screen house overhanging materials,
and the unstable silo, presented such hazards, particularly the
silo, which had already collapsed, further weakening the
structure (Tr. 60).

M. Sparvieri confirmed that he based his noderate
negli gence finding on the fact that the respondent knew that the
condi tions existed and should have known of the conditions by
observation (Tr. 61). He identified a series of photographs of
the structures and expl ai ned the conditions which he observed
(Tr. 61-65; exhibits R 16 through R-26).

M. Sparvieri confirmed that after issuing the orders and
citation on March 21, 1989, he returned to the site on March 29,
1989, after receiving a call from M. Fal ger on Sunday, March 26,
1989, informng himthat the remainder of the silo had collapsed
on its own, but that no one was injured and that he had posted a
guard at the site. M. Sparvieri took additional photographs of
the screen house, and parts of the silo had been cl eaned up and
renmoved fromthe area (Tr. 67, exhibits R 27 through R-30). He
confirmed that during his intervening visits, the orders were
nodi fied to allow the operator and contractor to conplete the
dermolition work (Tr. 69). He confirmed that M. Fal ger informed
himthat K & L had a contract with Inland Steel to renmpve the
silo, the screen house, some smaller shed-type buil dings, and
sone belts that led to the screen house and silo, and generally
clean up the whole area (Tr. 70). Neither M. Falger or M.

Mor chesky ever told himthat K & L had purchased the structures
which were to be renoved (Tr. 71). M. Sparvieri confirmed that
he visited the site again on April 17, 1989, and after informng
M. Fal ger that MSHA had decided that it had jurisdiction at the
site, he issued two additional section 104(a) citations

(Tr. 65-66).

M. Sparvieri stated that when he was initially assigned to
conduct the accident investigation (exhibit R7), M. Kuzar
informed himthat "there could be a jurisdictional question" (Tr.
71). M. Sparvieri then referred to MSHA's policy nmanual
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(exhibit R-8) dated July 1, 1988, pgs. 6, and 9-10, which make
reference to independent contractors, and he relied on item3
dealing with the denolition of mne facilities, and he di scussed
the policy with M. Kuzar on March 21, 1989, when he issued the
orders and citation (Tr. 72).

On cross-exam nation, M. Sparvieri confirmed that he had
previously inspected denolition work performed by independent
contractors, and that he referred to the policy because a
jurisdictional question had been rai sed when he conducted the
i nvestigation of the accident. He conceded that the policy does
not make reference to permanently abandoned m ne sites, and he
did not know when the facilities at the mne site were | ast
i nspected by MSHA. He assuned that the silo and screen house were
in the same condition as they were at the tine of his
i nvestigation, except for the silo bands which had been cut, and
the support |egs which were notched on the screen house. The
mat eri al s which were hanging fromthe screen house appeared to
have fallen off due to the conditions of the structure, and it
did not appear that they were torn off (Tr. 75). However, he did
not know if this were in fact the case (Tr. 76).

M. Sparvieri did not believe that one could sinply | ook at
the structures and conme to the conclusion that they are in good
repair while denolition work is taking place. He confirned that
the denolition work was stopped "m dstreani’ because of the
accident, and that this work would not necessarily |eave the
structures in bad repair. He conceded that the stripped pieces of
steel could have occurred during denolition, and that when he
returned on March 29, portions of the silo and other materials,
such as the steel bands, were still there (Tr. 77).

M. Sparvieri confirmed that he estimted the height of the
silo as approximately 65 feet, and that he did not nmeasure the
amount of the coal in the silo before or after the accident, and
did not sanple any of the debris which was in the silo (Tr. 80).
Soneone el se estimated that the silo would hold 500 tons of coal
and he had no idea how much of the material in the silo was clay
(Tr. 83). He confirmed that he noticed a brown tint in the
material in the photographs, and he was told that the silo had a

steel liner and that clay was used to backfill the area between
the Iiner and silo bl ock. When he returned and viewed the
col | apsed silo, he observed no steel liner in the silo, but did

observe a color different fromcoal in sone of the coal that had
rolled out of the silo (Tr. 84).

M. Sparvieri confirmed that during his interviews, he was
told that coal had to be renpved with a front-end | oader bucket
to reach the accident victim who was covered with coal, but he
did not know how much coal had to be renoved (Tr. 85). He al so
confirmed that he was told by people doing the denolition work
that there was coal in the silo, and that they could see it
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t hrough an open wi ndow (Tr. 86). He estimated that the silo was
one-third full of coal through observations through the silo
openi ng, and the materials which were outside of the silo (Tr.
88). Lancashire's counsel agreed that the materials in the silo
were enough to inundate the accident victimand suffocate him
and he conceded that there is a nexus between the materials in
the silo and the death of the victim (Tr. 89).

M. Sparvieri confirmed that his accident report reflects
that the nmine operator did not notify MSHA that the mine was to
be reactivated (Tr. 90). He also confirmed that K & L had done
some demolition work at the Barnes and Tucker No. 20 preparation
pl ant, and that M. Falger told himthat this work had been done
but that MSHA did not inspect that site (Tr. 92). He confirnmed
that he would inspect such a site if he were assigned to inspect
it (Tr. 92). He also confirmed that once a mine site has been
decl ared permanently abandoned, MSHA's duty to inspect it ceases,
and he was not familiar with Lancashire's site prior to the
accident (Tr. 94, 96).

M. Sparvieri confirmed that the silo and screen house were
used in coal preparation, but he did not know any of the details.
He confirmed that the actual m ne opening which had been seal ed
was approximtely a "few hundred" feet fromthe accident site,
but that he did not know for certain (Tr. 98). He confirmed that
during his conversations with M. Falger and M. Mrchesky, they
referred to the silo as a "coal storage silo," and that he was
under the inpression fromthe persons he talked to during his
i nvestigation that the silo was used at one tine to store coal
and that no one ever told himthat materials other than coal were
added to the silo (Tr. 100). Lancashire's counsel stated that
"there's no dispute that there was coal stored in there at sone
point" (Tr. 102).

M. Sparvieri confirmed that M. Falger informed himthat K
& L had the salvage rights to the materials fromthe structures
which it was under contract to denolish, but did not state that K
& L had purchased the property where the structures were | ocated
fromlnland Steel (Tr. 104). He further confirmed that he was
i nformed of the procedures followed by K & L in doing the
denolition work by M. Morchesky and the people doing the work at
the site, and that the silo bands were renmoved to weaken the
structure as part of the plan to denolish it (Tr. 108). He was
aware of no MSHA standard requiring MSHA's approval of a
dermolition plan, and he confirmed that the nodified order
permtting K &L to continue its work under "controlled
conditions" was issued by another inspector (Tr. 110).

M. Sparvieri expressed his views on how the silo structure
shoul d have been demplished, and he confirmed that he could
observe froma safe distance that some work had been done on the
| egs of the screen house with a cutting torch, and several K & L
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enpl oyees infornmed himthat they had notched the | egs sonetinme
during the day of the accident to weaken them so that the
structure could be pulled down (Tr. 113-114).

Lancashire's Testinmony and Evi dence

Francis Falger, testified that he is enployed by Inland
St eel Conpany, Lancashire Coal Conmpany, and has been so enpl oyed
for 30 years. He explained that he was enpl oyed by Barnes &
Tucker since 1960, and that when the property changed ownership
from Barnes & Tucker to Inland Steel, he stayed on as an enpl oyee
of Inland Steel. He stated that Barnes & Tucker operated severa
m nes and cl eaning plants, and the property was sold to Inland
Steel in 1970, and Barnes & Tucker continued to manage it for
Inland Steel for a fee. Inland Steel then closed the nine on
Novenmber 13, 1981, and took the nmanagenent from Barnes & Tucker
I nl and reopened the mine in February, 1982, and started coa
production, but then ceased production on June 3, 1983. He is the
only enployee at the site, and coal was |ast extracted on June 3,
1983, when the shafts were sealed sonetime in 1984 (Tr. 137). He
confirmed that his title is "supervisor"” and that no coal mlling
or preparation takes place at the site, and that prior to the
seal ing of the shafts, MSHA conducted inspections at the site.
The m ne was placed in a permanently abandoned status in
Sept enber of 1988, by M. Kuzar, and he expl ai ned how this was
done (Tr. 138-140).

M. Fal ger confirmed that MSHA did not inspect the site from
the time it was permanently abandoned until the tinme of the
accident, and that Inland Steel and Lancashire took no actions to
resune mlling or coal preparation since the tinme it was
abandoned ot her than providing security for the site, and
treating the water pursuant to the requirenments of the
Pennsyl vani a Departnent of Environnental Resources (Tr. 141). He
confirmed that he negotiated the demolition contract with K & L
and that the remai ning new silo and preparation plant which were
not torn down will eventually be torn down after the nortgage
which is due in 1991 is paid (Tr. 143). He confirmed that Inland
Steel intended to reclaimthe property, and that denolition of
the existing structures is one step in that direction (Tr. 143).

M. Fal ger confirnmed that M. Mrchesky represented K & L
during the denplition contract negotiations, and he expl ai ned the
scope of some of the work covered by sone of the purchase
contracts (Tr. 143-145). M. Falger confirmed that he did not
noti fy MSHA when he entered into the contract with K & L "because
we' re permanently abandoned, and there was no coal production”
(Tr. 149). He informed M. Morchesky that K & L's denolition work
"does not come under MSHA" because the m ne was permanently
abandoned and that K & L's prior demolition work at the Barnes &
Tucker No. 20 M ne was "the same thing" and was "not under MSHA"
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(Tr. 150). M. Falger confirmed that the denpolition work
performed by K & L at the tine of the accident was not for the
pur pose of reopening the mne or producing coal (Tr. 150).

M. Falger stated that prior to the accident, nothing was
stored in the silo which was being razed, that it was constructed
in the late 1950's or early 1960's, and when the new preparation
plant was built in 1971, the silo was not in use. M. Falger
deni ed ever telling M. Mrchesky or any of his enployees that
coal was stored in the silo. He stated that MSHA had not
i nspected the silo or screen house for 3-years prior to |ast
Septenber, and when the site was inspected no one physically
exam ned the structures which were |ocated about a 5 to 10 m nute
wal k fromthe new preparation plant (Tr. 152).

M. Fal ger stated that M. Sparvieri and M. Kuzar cane to
the site after the accident on the norning of March 21, 1989, and
when he infornmed themthat he did not believe that MSHA had
jurisdiction because the mine had been permanently abandoned by
MSHA, M. Kuzar responded "I don't know whether we do or not, but
we're going to start our investigation anyway until we find out
what's going on" (Tr. 154). M. Falger confirned that he
cooperated with the inspectors and expl ai ned the work that was
bei ng perforned.

M. Fal ger stated that he observed the debris which was in
the silo which collapsed, and he described it as having a
"yell ow, brownish cast to it," and that this did not surprise him
because the bottomof the silo was lined with clay. He confirned
t hat Lancashire never intended to sell anything that was in the
silo, that it had no comrercial value, and he described it as
"junk." He stated that if the nmaterial were run through a
cleaning plant, "all that was there you can't come up with nuch"
(Tr. 155). He could not recall whether any of the inspectors
asked hi m about the contents of the silo (Tr. 155).

M. Fal ger stated that the cl osed Barnes & Tucker No. 20
M ne was located a "ten minute drive" fromthe accident site, and
he confirnmed that denolition work had been performed by K & L at
that site within the last 3 years, and that "they had the sanme
set up as we did." He explained that it was an underground sl ope
m ne and that the shafts and sl ope were seal ed, but that he was
not there when the work was being perforned, and did not know if
MSHA i nspected the denolition work. However, he stated that MSHA
I nspector Leroy N ehenke told himthat he was at that site when
the denolition work was taking place but did not inspect that
wor k, and that he was there only to "check the electrical part of
it" and was told by his boss not to go to the area where K & L
was doi ng the actual denmplition, and that he did what he was told
(Tr. 157).
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On cross-exam nation, M. Falger confirmed that he agreed to sel
M. Morchesky all of the scrap material renmoved fromthe site
after the structures were torn down for $55 a ton (Tr. 161). He
confirmed that there was coal in the razed silo, but denied that
the coal was stored there and that "all the coal that was in was
just stuck on the bottomin clay," and that it was "whatever was
left in the silo whenever they cleaned it out" (Tr. 165). He
stated that the coal was left in the silo 20 years ago, that it
was coal which was processed at the new preparation plant which
was built in 1971, and that it was extracted and processed prior
to 1983 (Tr. 165).

M. Falger confirmed that at the time M. Kuzar called him
to informhimthat the nmne would be placed in a permanently
abandoned status, he did not know that the denolition work would
be done and no contract negotiations were ongoing with K & L at
that time. He did know that the entire area would have to be
recl ai med and the structures torn down, but that Inland Stee
i ntended to hold the property until the |easing arrangenent
expired in 1991 (Tr. 176-177). Absent any buyers, he assumes that
the new preparation plant will be torn down at that time (Tr.
179).

John Enerick, President, Coal Uilities Corporation,
testified that he is a graduate of the Penn State University, and
that he is a professional engineer in the State of Pennsyl vani a,
and has been since 1961. He stated that he has been involved in
the coal industry for 33 years, and has done surface mning
recl amati on work, including work for Inland Steel. He was
famliar with the site in question, and was involved in the
design of the silo when he worked as chi ef engi neer for Barnes
and Tucker from 1957 to 1969. He stated that the silo was
constructed in approxi mately 1959, and he explained its
construction. He stated that the silo could hold 1,100 tons of
coal at full capacity, and confirmed that he visited the site as
a consultant for Inland Steel shortly after the accident. He
observed the debris which cane out of the silo, and he descri bed
it as "a mixture of clay and coal," and he was not surprised with
this m xture because all of the coal cannot be renpved because of
conpaction inside the silo (Tr. 186).

In response to further questions, M. Enerick stated that
the silo was used to store raw coal when the cleaning plan was
not operating, or when the cleaning plant was processing nore
coal fromthe mne than it could handle (Tr. 186).

Supervi sory MSHA | nspector John Kuzar confirmed that the
Barnes & Tucker No. 20 M ne was located in his enforcement
district, and that he was aware of the denolition work there in
1986 and 1987. He knew that M. Mrchesky was doing the
recl amati on work at that site, but was not aware that he owned
the K & L



~286

Conmpany. He expl ained that during part of the time the demplition
wor k was being perforned, his office was responsible for the

m ne, but that another supervisor fromthe Ebensburg office was
responsible for it for part of the time. He stated that he had
occasion to visit the site with another inspector who was
checking the sealing of the shafts (Tr. 190-193). He confirned
that inspectors fromhis office were at the site to insure that
the sl ope shafts were being sealed according to the sealing plan
and that during this same tine, denmplition work was taking place
at the site (Tr. 194). When asked why the inspectors would not

i nspect the denolition work, M. Kuzar responded "probably
because they weren't assigned to inspect the denolition work"
(Tr. 195).

M. Kuzar further explained that he knew that sone
i nspectors had | ooked at sonme of the Barnes & Tucker denvolition
wor k, but were under the inpression that M. Morchesky had
purchased the area where the demplition work was taking place for
$1. Under the circunstances, they were of the opinion that MSHA
did not have jurisdiction over that particular area (Tr. 197). He
further explained that until the day before the hearing in these
proceedi ngs, he believed that MSHA | acked jurisdiction if the
site were being reclainmed through state grants, or if the mne
operator went out of business and sold the land (Tr. 198). H's
present understanding is that ownership of the property does not
matter (Tr. 211). He now believes that MSHA was in error for not
i nspecting M. Mrchesky's demplition work at the Barnes and
Tucker No. 20 Mne (Tr. 212).

M. Kuzar explained the circunstances under which the orders
in question were nodified to allow the denolition work to proceed
safely, and he confirmed that he was at the site to observe the
screen house when it was taken down. He further confirned that
the silo canme down "on its own accord" and that the screen house
had to be pulled down with front-end |oaders (Tr. 217, 222).

On cross-exam nation, M. Kuzar confirned that the nethod
used to tear down the screen house once the orders were issued
did not differ significantly fromthe nethod which K & L intended
to use prior to the accident (Tr. 227). He also confirmed that
the screen house structure was difficult to tear down and that it
"was pulled in every direction you could possibly pull it. They
couldn't get it to cone down. And when it canme down, it didn't
come the way they were planning on it comng down" (Tr. 227).
Even though the structure could not be readily pulled down, the
hazard presented concerned the workers who were exposed to
mat eri al s hangi ng above them while they were engaged in the work
of cutting the legs of the structure (Tr. 227).

MSHA | nspector Leroy Ni ehenke, testified that he is an
el ectrical inspector, but also conducts regular mne inspections,
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and he confirmed that M. Kuzar and M. Biesinger are his
supervisors (Tr. 232). He confirmed that once a m ne has been
decl ared permanently abandoned, MSHA's duty to inspect it ceases.
It was his understanding that the mne operator has a duty to
reclaimand tear down the structures |left at an abandoned m ne

He confirnmed that he was aware that a contractor was perforn ng
denolition work at the Barnes & Tucker No. 20 M ne during 1986
and 1987, but did not know at that tine that it was M. Mrchesky
or K& L. The contractor was tearing down the preparation plant,
and it took a year to conplete the work. Although he perforned at
| east one inspection at that site, he did not inspect the
denolition work of the contractor because M. Biesinger told him
not to. M. N ehenke denied that M. Biesinger told himthat MSHA
had no jurisdiction over the denolition work, and stated that M.
Bi esi nger gave him "no reason whatsoever" for not inspecting the
work (Tr. 235).

M. Ni ehenke confirmed that once a mnmine has been decl ared
per manent|y abandoned, MSHA woul d not inspect the facility unless
t he operator took some action that indicated that he intended to
resume coal production and processing (Tr. 235). He confirnmed
that he had issued citations at the No. 24-D M ne portal while
shaft sealing was in progress, and that the nmine at that tinme was
"apparently" not permanently abandoned and the operator was in
the process of sealing the shafts (Tr. 236). In his experience,
he was not aware of any time that MSHA has asserted jurisdiction
at an abandoned m ne solely because of denolition work taking
pl ace at such a mine (Tr. 237). He confirmed that after the
accident in question, he went to the site and spoke with M.

Fal ger and agreed with his assertion that he had previously not

i nspected the denolition work at the Barnes & Tucker No. 20 M ne.
He confirmed that he told M. Falger that he had not done so
"because | received instructions frommny supervisor not to

i nspect it" (Tr. 237).

On cross-exam nation, M. Niehenke confirnmed that his prior
i nspection at the No. 20 Mne was linmted to an electrica
i nspection, and although electrical work may have taken pl ace
"around" the denolition area, it was not taking place "in the
i mredi ate area" (Tr. 238). He stated that it was his
under standi ng that pursuant to MSHA's policy manual, if
denolition work is being done at a m ne which has been
per manent|y abandoned, and MSHA was aware of it, the m ne would
be renopved fromits permanently abandoned status and placed in an
active status. He confirnmed that this policy was in effect even
before the accident in question (Tr. 240).

Kennet h Morchesky, confirmed that he is the owner of K &L
Construction, and that he al so owns Laurel Land Devel opnent,
which is a surface mning operation, and Canbria Metals
Processing, which is a trucking business. He confirned that he
purchased the Barnes & Tucker site to "make ny nmoney fromthe
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sal vagi ng of the good itens and to scrap the rest” (Tr. 247). He
confirmed that he contracted to do the work at issue in this
case, and that he was "to raze the silo in conjunction with
removing certain pieces of junk at Inland Steel,” and that this
wor k was covered by purchase orders (joint exhibits 2 and 3). He
confirmed that he knew about MSHA and the need for an MSHA ID
nunber, but did not believe that he needed an I D number for the
denolition work because he had done sinmilar work at the No. 20

M ne wi thout a nunber, and Inland Steel advised himthat his work
woul d not be covered by MSHA. M. Mrchesky assuned that this was
the case, and that he would be covered by OSHA (Tr. 249). M.

Mor chesky believed that MSHA was aware of his work at the No. 20
M ne because an inspector whose nane he did not recall came to
the site, and after a short discussion, he left.

M. Morchesky confirmed that he was served with citations in
connection with his denolition work in question, and although he
initially contested them he paid the proposed civil penalty
assessnments because "it was cheaper to pay them rather than fight
themt (Tr. 254, exhibit C- 2). When asked about his prior
statenment in his contest letter of May 31, 1989, exhibit C 2,
that an MSHA inspector at the No. 20 Mne site in 1986 inforned
himthat a "scrap" job was not covered by his inspection duties,
he conceded that the inspector nmade no such statenent, and that
he sinply assuned that MSHA woul d not inspect his work because
the inspector left and did not informhimthat he woul d conduct
an inspection (Tr. 257). He confirmed that the inspector did not
specifically informhimthat the "scrap" job was not covered by
MSHA (Tr. 259). M. Morchesky denied that he told M. Fal ger
about his conversation with the inspector, but that he "probably”
did so when he was negotiating the denmplition contract, and
"probably told himthat | wasn't covered by an MSHA i nspector out
there" (Tr. 260).

M. Morchesky confirmed that citations were issued to his
Laurel Land Devel opnent Conpany in 1986, but denied that any of
these citations were for denolition work that he was doing at the
No. 20 Mne (Tr. 262-268). He confirnmed that he purchased
"certain pieces" from Barnes & Tucker, including an "old portal”
and the ground where his office was located (Tr. 268). He al so
confirmed that MSHA inspected the m ning work he was perforn ng
with his Laurel Land Devel opment Conpany in the area of the No.
20 M ne, but that MSHA was "never around the stuff that was not
affiliated with mning" (Tr. 270). He stated that he told M.

Fal ger that the No. 20 M ne was not inspected and that his work
for Lancashire "shoul d be under the same rules and regul ations."
When M. Fal ger showed himthe letter confirmng that the site
had been permanently abandoned, M. Mrchesky said he stated to
M. Falger "I wasn't inspected over there, | shouldn't be

i nspected by MSHA over here" (Tr. 271). He also stated that if he
knew he woul d be regul ated by MSHA, he woul d not have taken
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the denolition job because "I just don't want to be under MSHA's
gui del i nes and what have you" (Tr. 271).

M. Morchesky confirnmed that there was coal in the area of
the silo, as well as in the silo, but he did not know how nuch
He stated that he could see sone coal through a crack in the
wi ndow, and that it appeared to be up to that |evel. He
antici pated that once the silo was weakened and started to
toppl e, the weight of the screen house would crush the rest of it
(Tr. 275-276).

Retired MSHA | nspector Thomas J. Simmers, who was
unavail abl e for the hearing because of health reasons, executed a
sworn affidavit, and it was received in evidence (exhibit C3).

It states as foll ows:

1. | worked for the Mne Safety and Health
Adm ni stration (MSHA) for approximately 18 years.
retired fromMSHA in April 1987

2. | worked as an MSHA inspector for the | ast
15 years of my enployment with MSHA. During that
15 year span | worked out of nunerous field offices
including the field offices in Hastings, PA; Johnstown,
PA; Indiana, PA; Clearfield, PA, and Ebensburg, PA
Thus, | amfamliar with MSHA i nspecti on procedures.

3. Based on ny experience, once a mine has been
decl ared permanently abandoned, MSHA inspections of the
facility cease. Inspections would not occur again at a
facility that had been decl ared permanently abandoned
unl ess the operator took action that indicated that it
i ntended to resune production or processing of coal.
am unawar e of any instances during ny enploynment with
MSHA when a mine that had declared (sic) pernmanently
abandoned was i nspected by MSHA when the operator did
not take such action

4. 1 recently had stomach surgery and am unabl e
to attend a hearing in Pittsburgh, Pennsylvania, on
Cct ober 24, 1989, due to nmy health.

In response to certain interrogatories, MSHA confirmed that
retired I nspector Simers and a State nine inspector had
i nspected the Barnes & Tucker No. 20 Mne in 1986-1987, and knew
that M. Morchesky was perform ng work at that site, but did not
know t hat he was doi ng business as the K & L Equi pment Conpany.
MSHA further confirmed that M. Simrers and the State inspector
were under the inpression that M. Mrchesky had purchased the
No. 20 preparation plant structure for $1 and was planning to
reclaimthe area, and that under these circunstances, they
concl uded that neither MSHA or the state had jurisdiction to
i nspect
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M. Morchesky's operation. MSHA further confirmed that |nspector
Davis al so had knowl edge of M. Morchesky's work at the No. 20
M ne, but did not believe that an MSHA inspection of his
operations was appropriate because M. Mrchesky had purchased
the entire plant facility.

In response to ny question as to whether or not the purchase
of the old structures which were being denolished by M.
Morchesky at the tine of the accident nade any difference with
respect to MSHA' s enforcenment authority, MSHA s counsel stated
that "it apparently doesn't make any difference" (Tr. 162).

Fi ndi ngs and Concl usi ons
The Jurisdictional Question

Section 3(h)(1) of the Mne Act, 30 U.S.C. O 802(h)(1),
defines "coal or other mne" as follows:

(h)(1) "[Co]al or other mne" neans (A) an area of |and
fromwhich mnerals are extracted in nonliquid formor, if in
liquid form are extracted with workers underground, (B) private
ways and roads appurtenant to such area, and (C) | ands,
excavati ons, underground passageways, shafts, slopes, tunnels and
wor ki ngs, structures, facilities, equipnment, nmachines, tools, or
ot her property including i npoundnments, retention dans, and
tailings ponds, on the surface or underground, used in, or to be
used in, or resulting fromthe work of extracting such mnerals
fromtheir natural deposits in nonliquid form or if in liquid
form w th workers underground, or used in, or to be used in, the
mlling of such mnerals, or the work of preparing coal or other
m nerals, and includes custom coal preparation facilities.
(Enmphasi s added).

Section 3(h)(2) of the Act, 30 U.S.C. 0O 802(h)(2), provides
the follow ng definition of a "coal mne:"

(2) For purposes of titles II, IIl, and IV, "coal mne"
means an area of land and all structures, facilities, machinery,
tool s, equi pnent, shafts, slopes, tunnels, excavations, and other
property, real or personal, placed upon, under, or above the
surface of such | and by any person, used in, or to be used in, or
resulting from the work of extracting in such area bitum nous
coal, lignite, or anthracite fromits natural deposits in the
earth by any nmeans or nethod, and the work of preparing the coa
so extracted, and includes custom coal preparation facilities.
(Emphasi s added).
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The definition of "coal or other mne" is further clarified
by the Legislative History of the Act. The Senate Report
No. 95-181 (May 16, 1977) provides that:

Finally, the structures on the surface to be used in or
resulting fromthe preparation of the extracted mnerals are
included in the definition of "mne." . . . [Blut it is the
Conmittee's intention that what is considered to be a nmne and to
be regul ated under the Act be given the broadest possibly (sic)
interpretation, and it is the intent of this Conmittee that
doubts be resolved in favor of inclusion of a facility within the
coverage of the Act.

S. Rep, No. 181, 95th Cong., 1st Sess. 602, reprinted in [1977]
U S. CODE CONG. & ADM N. NEWS 3401, 3414.

Lancashire argues that once MSHA deternmines that a facility
is a "coal or other mne," it is required to periodically inspect
it, and has no discretion to discontinue these inspections. Since
MSHA pl aced the mine in a permanently abandoned status in
Sept ember 1988, Lancashire concludes that it correctly determn ned
that it was no longer a mne subject to MSHA jurisdiction. By
permanent |y abandoni ng the nine, Lancashire concludes further
that MSHA nmade a determnation that it was no |onger a "coal or
ot her m ne" which would be required to be inspected periodically
under the M ne Act.

Lancashire's argunent seens to suggest that once MSHA pl aces
a "coal or other mine" in a permanently abandoned status, it has
al so permanently abandoned its enforcement authority or
jurisdiction to resune inspections at the mne at anytine. |
rej ect any such notion. MSHA' s abandonnent of the m ne was based
on its determination that all active coal mning activities had
term nated, the mne shafts had been seal ed, and there was no
i ndication that active mning would resune in the near future. In
my view, by placing the mine in a permanently abandoned st at us,
MSHA, in its discretion, sinply made a deternination that the
m ne was no |longer required to be inspected periodically.

MSHA' s determi nation not to continue with its inspections at
the mne site did not in ny view, renove the mine fromthe
statutory definition of "coal or other mne" found in the M ne
Act. At the time that the inspections in question were conducted,
and the violations were issued, the nmne structures and equi pnent
whi ch remai ned from previous nmining activities, including the new
preparation plant, and the old plant silo and screen house, were
still at the site and were clearly structures, facilities,
equi pnrent, or other property, used in, or resulting from the
wor k of coal extraction and preparation. Further, the | and where the
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mne is |located was used in or resulted fromthe work of coa
extraction and preparation

During oral arguments at the hearing, Lancashire's counse
agreed that the silo and screen house structures were at one tinme
part of the preparation plant facilities, and he did not dispute
the fact "that the building resulted from preparation of coal"
(Tr. 129, 181). Lancashire's contention is that once the m ne
operat or ceased using these structures for coal preparation, MSHA
could not resune its inspection of the mne site unless active
coal production or preparation activities resumed. Wile it seens
clear to ne that at the time of the disputed inspections, the
mne site fell clearly within the statutory definitional |anguage
of "coal or other mne," the question of whether or not the work
activities which were taking place fell within the framework of
the cited mandatory standards and can support the contested
violations are matter to be determ ned by the facts on their
i ndi vidual nmerits.

In view of the statutory definitions of "coal or other mne"

and "coal mne," i.e., "lands, structures, facilities, equipment,
and ot her property used in, or resulting fromm neral extraction
and/ or the work of preparing the coal so extracted," it

would logically follow that a preparation plant, or other
supporting structures such as the silo and screen house in
guestion, may reasonably be considered an inportant part of the
coal extraction and processi ng scheme. \Wen such structures are
bei ng constructed for the purpose of actively mining coal, MSHA
has the authority to regulate such activities. Conversely, when
such structures are being denolished for the purpose of renoving
them from an abandoned mne site, and there is no intent to
replace themw th new structures, or to resune the active mning
of coal, one may logically conclude that these structures will no
| onger be used for coal extraction or coal preparation. However,
these structures are nonethel ess structures which are the result
of the prior active mning of coal, including extraction and
processing, and fall within the statutory definition of coal or
ot her mne.

Lancashire's posthearing argunments at page 15 through 20,
that the mine structures in question did not fall within the
statutory definition of "coal or other nine" are rejected.
Lancashire's reliance on fornmer Judge Jon D. Boltz's April 21
1981, decision in Kaiser Steel Corp., 3 FMSHRC 1052 (April 1981),
in support of its statutory definitional analysis and concl usion
that the nmine structures in this case bear no rationa
relationship to "coal preparation” is |likew se rejected. The
Kai ser Steel Case, which was not appealed to the Commr ssion, and
does not reflect a binding Comm ssion decision on ne, concerned
an i npoundrment dam | ocated near a mne site, and whether or not
the water fromthe dam"is used or to be used" in the "work of
preparing the coal."
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Al'though it is true that the old Lancashire silo and screen house
preparation plant facilities which were being denpolished at the
time of the inspections in question were not currently being used
in connection with any coal preparation work, and had not been
used for years, the fact is that the silo was at one tine used to
store coal processed by the plant, and the screen house was used
as well as part of coal preparation and processing. Under the
circumstances, it seenms clear to ne that these old structures
were in fact the result of coal preparation and processing, as
those ternms are normally understood. |ndeed, since the coal from
the previously active underground m ne was processed through the
old plant facilities, one may reasonably assune that a nexus

exi sted between the coal being extracted fromthe underground

m ne, and the coal being prepared and processed through the
surface preparation facilities and structures. The fact that the
old silo and screen house had not been used since 1971, as
testified to by M. Falger (Tr. 168-170), is immterial. The
applicable statutory definition of "coal or other mne" under
which jurisdiction attaches in this case is not related to any
time factor, and its application has consistently been given its
br oadest possible interpretation by the courts as well as the
Commi ssi on.

In a case under the 1969 Coal Act, Jones and Laughlin Stee
Corporation v. MESA, Docket No. PITT 76 x 198, former Chief
Adm ni strative Law Judge Luoma of the Departnment of the Interior
deci ded on February 22, 1977, that a refuse pile on the mne
operator's land was part of a coal mne and subject to the Act.
The refuse pile consisted of material taken directly fromthe
m ne, such as waste fromroof falls, construction material, etc.
It apparently was |argely slate but contained sone coal. The
refuse pile was approximately 50 years old and had not been used
since 1967. Judge Luoma concluded that the refuse pile was a
surface area of the nmne, since it was "conposed of materia
which resulted from the work of extracting coal." (Enphasis
added) .

Al exander Brothers, Inc., 4 FMSHRC 541 (1982), another case
ari sing under the 1969 Coal Act, involved the reclamation of coa
froma refuse pile created during the operation of a mne which
was closed in 1967 after being operated fromthe 1930's. The pile
cont ai ned coal, rock dust, garbage, tinber, wood, steel, dirt,
tin cans, bottles, metal and general debris. Al exander Brothers
renoved and screened the materials to narket approximately 20 to
25 percent of the coal which was in the pile and sold it to
various brokers. The Commi ssion determ ned that Al exander
Brot hers was engaged in the work of preparing coal and that the
fact that it had nothing to do with the extraction of coal, and
that the work in renoving the debris fromthe coal differed from
the ordinary preparation plant did not renove it fromthe
jurisdiction of the Act.
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West wood Energy Properties, PENN 88-42-R, etc., decided in part
by the Comm ssion on Decenmber 20, 1989, involved a cul m bank or
refuse pile created as the refuse product of an underground coa
mne and its preparation plant which operated from 1913 to 1947,
and the preparation plant was destroyed and its renai ns becanme
part of the refuse pile which was |ocated on | and owned by

West wood. After the underground m ne was cl osed, another conpany
operated a "fine" coal plant, separating fine coal fromthe waste
material and selling it, and this operation was inspected by MSHA
or its predecessor agency. Westwood constructed an electrica
generating facility on the land in 1986, and it becane
operational in 1988. Westwood engaged a contractor to renove
wood, netal, and other waste materials fromthe bank, and the
coal materials fromthe bank were further processed and burned to
produce steam which generated electricity by steamdriven
turbines, and the electric power which was produced was sold by
Westwood to a power conpany.

Commi ssi on Judge James Broderick rejected Westwood's
argunment that its facility is outside the coverage of the M ne
Act because it is a power plant burning fuel rather than an
operation engaged in the production of a marketable mneral
West wood Energy Properties, 11 FMSHRC 105 (January 1989). Judge
Broderick found that "the cul mbank clearly resulted fromthe
wor ki ng of extracting coal . . . and that a literal construction
of the statutory |anguage" defining a "m ne" under section
3(h)(1) of the Act covered Wstwood' s cul m bank. 11 FMSHRC 110.
Judge Broderick stated in part as follows at 11 FMSHRC 115:

| am persuaded that the sweeping definition of a
coal or other mne in the Act, and the adnonition in
the Legislative History that the termbe given the
broadest possible interpretation brings Wstwod' s
facility within its terms. Any doubt that the cul m

bank is or includes "lands . . . , structures, faci-
lities, . . . or other property including inmpoundnents,
on the surface or underground, used in, . . . or

resulting fromthe work of extracting such mnerals
fromtheir natural deposits . " must be resolved in
favor of coverage.

The Conmi ssion concluded that Westwood's activities fel
within the appropriate Mne Act definitions and were therefore
within the Secretary of Labor's statutory authority, and it
stated as follows at page 6 of its slip opinion:

The parties agree that Westwood's cul m bank is
conprised of materials resulting fromWstwood Col liery's
extraction of anthracite coal fromits underground coal m ne
Accordingly, the culmbank literally falls within the statutory
definition of
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"m ne" since "it result[s] fromthe work of extracting . . .
mnerals fromtheir natural deposits . . . . " 30 US.C. 0O
802(h)(1). See Consolidation Coal Co. v. FMSHRC, 3 BNA MSHC 2135

(4th Cir. 1986) (coal refuse pile is a "mne").

In view of the foregoing findings and concl usi ons, and after
careful consideration of all of the arguments advanced by the
parties, | conclude and find that the nmine site where the
reclamati on or denolition work in question was taking place in
this case is a "mne" within the definitional |anguage found in
sections 3(h)(1) and 3(h)(2) of the Act, and that at the time of
t he inspections in question MSHA had enforcenment jurisdiction and
authority over that mne facility. Lancashire's argunments to the
contrary ARE REJECTED. Section 104(a) "S&S"Citation No. 2891509,
April 17, 1989, (Docket No. PENN 89-193-R Fact of Violation, 30
CFR 0O77.1712

Lancashire is charged with an alleged violation of mandatory
standard 30 CF.R 0O 77.1712, for failing to notify MSHA's
district office prior to reopening the mne. Section 77.1712,
provi des as foll ows:

Prior to reopening any surface coal nine after it has
been abandoned or declared inactive by the operator
the operator shall notify the Coal M ne Health and
Safety District Manager for the district in which the
mne is |ocated, and an inspection of the entire m ne
shall be conpleted by an authorized representative of
the Secretary before any mining operations in such mne
are instituted. (Enphasis added).

Lancashire takes the position that section 77.1712, is
i napplicable to its decision to hire a contractor to denolish the
surface structures in question. In support of its position,
Lancashire argues that the | anguage of the standard is intended
to apply to situations where a mne is "reopened" for the purpose
of resuming "mning operations." Lancashire's interpretation of
the | anguage "reopened for mning operations” is that the nmne is
bei ng reopened for active extraction or preparation of coal, and
it cites the Dictionary definition of "reopen"” as follows: "To
open or take up again. To start over; resune," Lancashire asserts
that the reclamation work at issue in this case had nothing
what soever to do with the reopening of the mine for active coa
extraction or coal preparation, and that the work being perforned
by the contractor sinply entailed the renoval of surface
structures, and confirmed the appropriateness of MSHA's deci sion
to permanently abandon the m ne. Lancashire concl udes that MSHA
has failed to prove by any competent evidence that the
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m ne was being "reopened" or that Lancashire intended to resune
active "mning operations.” Under these circunstances, Lancashire
further concludes that it had no duty to notify MSHA prior to the
performance of the reclamation work in question, and that a

vi ol ati on has not been established.

During the course of the hearing in response to my bench
guestion concerni ng any MSHA policy guidelines which nmay be
applicable to the facts concerning this issue, MSHA' s counse
stated that the facts in this case are unique, and while MSHA's
program policy manual discusses jurisdiction, counsel stated that
"it's probably correct” that the precise factual situation in
question is not specifically addressed in MSHA's policy nmanual
(Tr. 132).

In its posthearing brief, MSHA argues that through its Part
45 | ndependent Contractor Program Policy Manual (exhibit R8), it
has explicitly stated its policy of inspecting denmolition
activities by independent contractors, and that the citation
i ssued by the inspector is consistent with this policy. MSHA
asserts that its policy manual interprets the word "reopening” in
section 77.1712, "quite differently" than Lancashire. MSHA
asserts that Part 45.3 of the manual lists the types of
activities by independent contractors which require contractors
to obtain MSHA identification nunbers, and that certain of these
activities, i.e., denolition of mne facilities, reconstruction
of mine facilities, and earthnoving activities would typically be
done after active coal production or processing has ceased.
Further, MSHA cites a policy manual provision which states that
"m ne operators have conpliance responsibility for all activities
at the mne, regardl ess of whether or not the independent
contractor in question has an MSHA identification nunber," and it
concl udes that the phrase "all activities" included the
denolition work perfornmed by K & L at the Lancashire site.

MSHA' s reliance on its Part 45 manual policy in support of
its conclusion that the phrases "reopening" and "any mning
operations" clearly include, or are intended to include,
denolition work in connection with a previously abandoned m ne
site within the meaning of section 77.1712, is rejected. The
issue with respect to the application of section 77.1712, in this
case lies not in whether or not an independent contractor has an
MSHA identification number, but rather, whether the standard may
be reasonably interpreted to apply in a factual situation where
it seems clear to nme that a previously permanently abandoned nine
site is not being reopened for the purpose of resum ng the active
m ning or preparation of coal

MSHA' s Part 45 i ndependent contractor regul ations are
intended to facilitate MSHA's enforcenent policy of hol ding
contractors responsible for violations comitted by themor their
enpl oyees. Contractors performng "services or construction" at
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a mne are not required to obtain an identification nunber by the
regul ations, but if they are engaged in the kinds of activities
listed in MSHA's policy manual, they are required to obtain a
nunmber. However, pursuant to MSHA's policy found at page 10, of
the manual in question, independent contractors are stil
responsi bl e for conpliance with MSHA's nandatory health and

saf ety standards, regardl ess of whether or not they have an MSHA
nunber. In ny view, the policy list in question sinply refers to
exanpl es of the kinds of "services or construction" activities
which require a contractor to obtain an MSHA identification
nunmber. The list is obviously intended to assist MSHA and its

i nspectors to track the activities of a contractor at a mne site
to insure conpliance with any mandatory standards. If MSHA is
concerned about a contractor perform ng such services at a

previ ously abandoned nmne site without its know edge, | see no
reason why it cannot include its policy guidelines as part of its
Part 45 regul ations, or otherwi se require a contractor to obtain
an identification nunber or to inform MSHA of these activities
bef ore begi nning any work.

In my view, the fact that MSHA's Part 45 policy requires a
contractor perform ng denolition work to obtain an MSHA
i dentification nunber, and the fact that such work in connection
with the mne structures which are the result of past coa
extraction and preparation, support a conclusion that the situs
of the work fits the statutory definition of "coal or other mne"
for purposes of Mne Act and MSHA jurisdiction, does not ipso
facto establish that the denolition work falls within the anbit
of section 77.1712.

Neither party in these proceedi ngs has nmade reference to
MSHA' s policy statenents regarding section 77.1712. MSHA's
current policy regarding this section is found in Volunme V, Part
77 of its Program Policy Manual, pgs. 204-205, July 1, 1988, and
it states as foll ows:

77.1712 Reopening M nes; Notification; |Inspection
Prior to Mning

Failure of the operator to notify MSHA of the reopening
of the m ne before operations begin is a violation of
this Section. Failure to have all the plans, prograns
and systens submitted during this inspection is not
necessarily a violation. During a reopening inspection
required by Section 77.1712, the inspector should
ascertain that the operator is fully informed and aware
of the applicable plans, programs, and systens required
by Part 77.

MSHA' s prior policy manual, chapter 11, pgs. 111-352-353,
March 9, 1978, with respect to section 77.1712, included a
listing of the "plans, prograns, and systens" required by Part 77,
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and they include the mandatory regul atory requirenents for

trai ning programs, refuse piles, inmpoundnent structures, ground
control plans, mne maps, enmergency communi cati ons, energency
nmedi cal assistance and transportation arrangenments, and slope and
shaft sinking plans. The past and present policy statenents
contain absolutely no references with respect to the neaning of
the ternms "reopening"” and "m ning operations,"” and they do not
mention denolition or construction work.

MSHA' s definition of a "permanently abandoned m ne," which
is found in its conputerized coding systemfor tracking the
status of a nmine, category GC, defines such a mne as follows:
"The work of all mners has been term nated and production
activity has ceased and it is not anticipated that activity wll
resume in the near future" (enphasis added). In the course of
pre-trial discovery, MSHA produced a list of 12 nine sites in
District No. 2, which had at one tinme been placed in a
per manent|y abandoned status after active coal mning ceased
(Exhibit R-9). The information furnished by MSHA refl ects that
these m nes were subsequently reactivated, but there is no
information as to the nature of the activities which took place
after the reactivations. During the course of the hearing, and in
response to my inquiries as to the nature of the activities which
were taking place at the tine the m nes were reactivated, MSHA's
counsel stated he had not provided this information because "I
wasn't asked that in discovery" (Tr. 21, 29). Counsel indicated
that a witness was available to supply this information and that
testi mony woul d be adduced to further explain the activities
whi ch took place at these previously abandoned and reactivated
mnes (Tr. 21).

I nspector Niehenke testified that a m ne operator has a duty
to reclaimand tear down structures that are |left at an abandoned
m ne, but that once a m ne has been declared permanently
abandoned, MSHA's duty to inspect it ceases. He further stated
that pursuant to MSHA's policy manual, if demolition work is
bei ng done at a m ne which had been permanently abandoned, and
MSHA is aware of it, the mine would be renmoved fromits
per manent |y abandoned status and placed in an active status. In
the case of the Barnes & Tucker No. 20 M ne, where demplition
wor k was perfornmed by M. Mrchesky in 1986 and 1987, M.

Ni ehenke confirned that he conducted an electrical inspection at
the site, but did not inspect the denplition work because his
supervisor instructed himnot to and offered no explanation as to
why he shoul d not inspect the denolition work.

M. N ehenke also alluded to an inspection and citations
whi ch he issued at the No. 24-D M ne Portal, and confirmed that
shaft sealing work was being conducted at that time and that he
was instructed to go to that site to inspect it. He further
confirmed that the shaft sealing work was still in progress and
had not been conpleted at the tine of his inspection, and that



~299
the mine had not "apparently" been placed in an abandoned st atus
at the tinme of his inspection.

M. N ehenke confirnmed that once a mne has been placed in a
permanent |y abandoned status, MSHA would not inspect the facility
unl ess the m ne operator took sone action that indicated that he
i ntended to resune coal production and processing. He further
confirmed that in all of his experience as a mine inspector he
was not aware of any tine that MSHA has asserted enforcenent
jurisdiction at an abandoned mine site solely because of any
denolition work taking place at such a mne. The affidavit of
retired MSHA Inspector Thomas J. Simmers also reflects his
under st andi ng that inspections would not resunme at nine sites
whi ch had been pernmanentl|ly abandoned unl ess there sonme indication
that the mine operator intended to resune the production and
processi ng of coal. Inspector Sparvieri confirmed that MSHA' s
Part 45 policy manual does not address denolition work perforned
at a previously abandoned nmine (Tr. 74-75).

No further testinony, evidence, or other information was
forthcom ng from MSHA with respect to the activities which were
taki ng place at the previously abandoned and reactivated mnes in
question, and counsel does not address the matter in his
posthearing brief. Lancashire's counsel concludes that the
obvious inference fromthis |ack of testinmony and evidence is
that none of the listed facilities involved an attenpt by MSHA to
exerci se enforcenent jurisdiction over any activity even renptely
simlar to denolition work being performed at a pernmanently
abandoned facility as part of the reclamtion of that facility
and nerely enforces the conclusion that MSHA's position in this
case is novel

In connection with the jurisdictional question raised by
Lancashire, the record includes an exchange of menoranduns
between MSHA's District No. 2 and MSHA's Arlington, Virginia
headquarters and Associate Solicitor for Mne Safety and Health,
Edward P. Clair (Tr. 31-40; exhibits R-36 through R-38). The
jurisdictional inquiry was initiated by the district nanager
after the fatal accident and the jurisdictional question raised
by Lancashire at the tinme of MSHA's accident investigation and
i nspections which followed (Tr. 33-35).

In his menmorandum of May 2, 1989, (exhibit R 37), M. Cair
states in part as foll ows:

It has been asserted by Lancashire Coal and K & L that
since the nmne site was placed in CG status by
MSHA on Septenber 6, 1988, the Agency no | onger has
jurisdiction over the site. However, in our view, the
cessation or abandonnment of mning activity at a site
does not necessarily preclude MSHA from reasserting
jurisdiction in the future. Should new work begin or
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simlar activity recomence at the site at a later
time, MSHA would need to evaluate the activity being
performed. If that work came within the definition of
a "mne," MSHA s responsibility would be to inspect and
regulate the site under the Mne Act. (Enphasis added).

Relying on the definitional |anguage of "mne" found in
section 3(h)(1) of the Mne Act, and MSHA' s Part 45 Program
Policy Manual, M. Clair concluded as foll ows:

Applying this | anguage to the facts outlined
above, it is our view that the activities being con-
ducted by K & L at the Lancashire Coal Conpany site are
mning activities within the meaning of the 1977 Act.
The denolition and di smantling being perfornmed involves
structures, facilities and equi pnment which were "used
in" and, hence, are now "resulting fronl' the work of
extracting and preparing coal at the site. Just as the
wording "to be used in" reflects Congress's intent that
construction of structures and facilities involved in
extraction and preparation of coal is subject to MSHA
jurisdiction, the | anguage "resulting from' simlarly
reflects coverage of activities involving the denoli -
tion or dismantling of those sane facilities and struc-
tures. This viewis consistent with |ongstandi ng MSHA
policy requiring i ndependent contractors perform ng
denolition of mne facilities to obtain an MSHA identi -
fication nunber.

The record al so includes an additional nmenorandumissued by
M. Clair on May 24, 1989, in connection with a gquestion concern-
ing MSHA's jurisdiction over a reclamation project identified as
the "Huntsville Gob" (Tr. 201-205; copy furnished by MSHA's
counsel and submtted by Lancashire's counsel by letter
of Novenber 2, 1989, Tr. 277).

Based on the facts presented in the nenorandum it would
appear that the Huntsville Gob reclamati on project concerned a
contractor who hauled gob materials fromthe site to a power
plant in order to reduce the amount of gob which was to be
reclaimed at the site. The contractor was required to "dry
screen” the gob prior to loading and hauling it fromthe site in
order to elimnate the waste materials fromthe coal fines which
were apparently haul ed away and used by the power plant which
pai d a percentage of the haul age costs. This noney went directly
to the State's abandoned mne |and fund. In concluding that MSHA
did not have jurisdiction over the gob project in question, M.
Clair's menorandum states in relevant part as foll ows:

Under Section 3(h)(1) of the Federal Mne Safety and
Heal th Act of 1977 (Mne Act), the term"m ne" includes
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not only land fromwhich mnerals are currently
extracted, but also land "resulting from' the work of
extracting mnerals. On the basis of this |anguage,
MSHA has jurisdiction over certain reclamation activi-
ties, such as surface work perfornmed by the m ne opera-
tor immediately following mning to restore mned | and
to its original contour. However, other activities
nore renote fromm ning, such as reclanmati on work
occurring on previously mned abandoned | ands are not
subject to the Mne Act.

The factors consi dered when determ ni ng MSHA' s aut hor -
ity in such cases include (1) the nature of the activi-
ties, particularly in relation to activities normally
associated with mning; (2) the relationship in tine
and the geographic proximty of the activities in
guestion to active mning operations; (3) the nature of
the land at the tine of the activities; and (4) the
operational relationship of the activities to active

m ni ng operations, including the control and direction
of the workforce and the degree to which equi pment or
facilities are shared with active m ning operations.

Applying these criteria to the Huntsville Gob, it is
our conclusion that MSHA does not have jurisdiction
over the reclamation activities in question primarily
because of the nature of the activities, and the anount
of time which has el apsed since nmining took place on
the site. These activities involve coal handling which
is incidental to the reclamtion process. The Federa

M ne Safety and Heal th Revi ew Comnr ssi on (Comnri ssi on)
has held that "inherent in determ ning whether a prepa-
ration operation is a mne is an inquiry not only into
whet her the operator perforns one or nore of the listed
work activities, but also into the nature of the opera-
tion." Secretary v. Elam 4 FMSHRC 5 (1982). In the
case at hand, coal screening and coal removal fromthe
reclamation site is incidental to the reclamation
process. There is no exchange of noney for the coa
fines, and the screening and transportation serve
primarily to renove and di spose of the product fromthe
recl amati on site. (Enphasis Added).

I have difficulty finding any nmeani ngful factual or |ega
di stinctions which forned the basis for M. Cair's
advi sory nmenoranduns concerning Lancashire's denolition or reclamtion
work and the reclamati on work of the Huntsville Gob contractor
who was engaged in activities normally associated with active
coal mning. The contractor screened, |oaded, and transported
fromthe site coal fines which | assume resulted from coa
extraction activities which had at sone tine in the past taken
place at the site. M. Clair concluded that these activities
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were primarily for the purpose of renoving and di sposing of the
product fromthe site. In the instant proceedi ngs, Lancashire was
sinmply removing sone old structures fromthe site as an initia
step to the ultimate reclamation of the site, and its activities
inthis regard were primarily for the purpose of renoving and

di sposing of these "products" fromthe site. In nmy view, these
activities were no less "incidental" to the reclamati on process,
and i ndeed were further renoved from any "coal handling" than the
wor k performed by the Huntsville Gob contractor

Al t hough | am not bound by inconsistent and contradictory
MSHA nenorandunms, | do find the rationale and criteria advanced
by M. Clair in making his determ nations to be relevant with
respect to the kinds of activities enconpassed by section
77.1712. For exanple, the Lancashire nenorandum suggests the need
to evaluate any "new work" or "simlar activity" which may
recommence after a site has been abandoned. The Huntsville CGob
menor andum enuner ates certain criteria to be followed with
respect to any activities at a previously abandoned m ne site,
and they include (1) the nature of the activities in relation to
activities normally associated with mning;, (2) the relationship
intime of the activities to active mning operations; (3) the
nature of the land at the tine of the activities; and (4) the
operational relationship of the activities to active mning
operations, including the control and direction of the workforce
and the degree to which the equiprment or facilities are shared
with active mning operations.

On the basis of the facts and evi dence adduced in these
proceedi ngs, | cannot conclude that the denolition and renoval of
the structures in question fromthe abandoned mne site in
guestion were closely associated with activities normally
associated with active coal mning. It is undisputed that active
coal mining had not taken place at the site for at |east 6-years
prior to the denolition activities in question, and the
under ground shafts were permanently sealed in 1986, and MSHA
decl ared the mine permanently abandoned in 1988. M. Falger's
unrebutted credible testinmony suggests that the structures which
wer e being denolished and renoved fromthe site had not been used
in any mining activity for at l|east 18-years prior to their
denolition. There is no evidence that Lancashire ever intended to
resunme any active coal mning activities at the tine the
denolition work was taking place. The site was dormant, and there
is no evidence that Lancashire had taken any action to resune the
extraction or processing of any coal after the site was decl ared
per manent|y abandoned. Further, the denolition work was being
done by K & L, and there is no evidence that any Lancashire
enpl oyees were performng any of this work

The regul atory | anguage found in section 77.1712, requires a
m ne operator to inform MSHA before reopeni ng an abandoned m ne
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and MSHA is required to inspect the nine before any nining
operations are instituted. No reference is nmade to any activities
such as denolition work. As noted earlier, MSHA's policy
statenments concerning the application of section 77.1712, do not
mention denolition work, and there is no MSHA regul atory standard
requiring the filing of any denolition plan with MSHA prior to
that kind of work. The "plans, prograns, and systens" alluded to
in the policy statenents concerning section 77.1712, are matters
normal |y associated with active coal extraction and production
MSHA' s reliance on its Part 45 policy statements in connection
with its "longstanding policy" requiring i ndependent contractors
performng denolition work to obtain mine identification nunbers,
does not bear any rational or reasonable relationship to the
obligations and duties which may be i nposed on a nine operator
pursuant to section 77.1712. Further, the testinmony of the MSHA s
i nspectors in this case indicates to ne that they were either
confused or ignorant of any clearly defined policies concerning
the inspections of demolition work at a previously abandoned m ne
site, and that such inspections have not been routinely or

ot herwi se made. MSHA's failure to produce any further information
concerning the 12 previously abandoned nmine sites which were
subsequently reactivated, raises a strong inference that the
activities which resunmed at those sites were activities normally
associated with active coal production rather than denolition or
recl amation activities.

Al t hough | have concluded that the abandoned nmine site in
guestion constitutes a "nmne" as that termis defined in the Mne

Act, and that MSHA has enforcenment jurisdiction, | cannot
concl ude that MSHA has established a violation of section 77.1712
by a preponderance of the evidence. | conclude and find that in

order to establish a violation of section 77.1712, there nust be
sonme indicia of active coal mning operations, or at |east sone
evi dence that a m ne operator intended to resune the active

m ning of coal. On the facts and evi dence adduced in this case,
cannot conclude that Lancashire reopened the previously abandoned
m ne for the purpose or intent of resum ng any active coa
extraction, production, processing, or preparation, activities
which | believe are usually and normally associated with active
m ni ng operations. To the contrary, | conclude and find that the
denolition activities by K & L were activities normally
associated with the dismantling of a mne and renoving the

sal vaged structures fromthe site in order to reclaimit, rather
than activities incident to the resunption of any active coa

m ni ng. Under the circunstances, | further conclude and find that
the denolition work performed by K & L was not within the scope
or intent of section 77.1712.

In view of the foregoing findings and concl usi ons,
conclude and find that MSHA has failed to establish a violation
of section 77.1712. Accordingly, the contested citation IS VACATED
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Section 103(k) Order No. 2888399, March 21, 1989, (Docket No.
PENN 89- 147-R)

Section 103(k) of the Act authorizes a m ne inspector, in
the event of an accident which occurs in a coal or other mne to
"issue such orders as he deens appropriate to insure the safety
of any persons in the coal or other mne, . . . . " In this case,
M. Sparvieri confirmed that he issued the order to insure the
safety of all mne personnel around the silo and screen house
structures. The order, on its face, further states that it was
i ssued to close the area to all persons except those needed to
conduct and conplete the accident investigation. Orders of this
kind are typically issued by MSHA to secure the scenes of
accidents, to insure the continued safety of mne personnel, to
preserve evidence, and to facilitate MSHA's statutory authority
to investigate accidents. See: MIler Mning Conpany, Inc. v.
FMSHRC and Secretary of Labor, 3 MSHC 1017 (9th Cir. 1983). |
find nothing unusual or unreasonable in the inspector's action in
i ssuing the order in this case, and IT IS AFFI RVED. Section
107(a) I nmnent Danger Order No. 2888400, March 21, 1989, (Docket
No. PENN 89-148-R

Section 3(j) of the Mne Act, 30 U S.C. 0O 802(j), defines an
"imm nent danger" as "the existence of any condition or practice
in a coal or other nmine which could reasonabl e be expected to
cause death or serious physical harm before such condition or
practice can be abated."

In Rochester & Pittsburgh Coal Conpany v. Secretary of
Labor, 11 FMSHRC 2159, 2163 (Novenber 1989), the Commi ssion
adopted the position of the Fourth and Seventh Circuits in
Eastern Associ ated Coal Corporation v. Interior Board of M ne
Operation Appeals, 491 F.2d 277, 278 (4th Cir. 1974), and O d Ben
Coal Corp. v. Interior Board of Mne Operation Appeals, 523 F.2d
25, 33 (7th Cir. 1975), holding that "an inmm nent danger exists
when the condition or practice observed coul d reasonably be
expected to cause death or serious physical harmif normal mining
operations were permitted to proceed in the area before the
dangerous condition is elimnated.” In the Od Ben Corp. case,
the court stated as follows at 523 F.2d at 31

Clearly, the inspector is in a precarious position. He
is entrusted with the safety of miners
lives, and he nust ensure that the statute is enforced
for the protection of these lives. His total concern
is the safety of life and limb . . . . W nust support
the findings and the decisions of the inspector unless
there is evidence that he has abused his discretion or
authority. (Enphasis added).
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The evidence in this case establishes that at the time of the

i ssuance of the order, Inspectors Sparvieri and Kuzar had both
personal |y observed the condition of the silo and the screen
house. M. Sparvieri's credible testinony establishes that a

| arge portion of the silo base was m ssing, and that several of
the steel reinforcing bands which had been around the structure
had been cut and were hangi ng down. The enpl oyee who was killed
had returned to the base of the silo where he had previously
performed work cutting sone of the bands to resune the cutting of
addi ti onal bands with a torch, and as he prepared to do so the
base of the structure collapsed and i nundated himw th the

mat eri al s which came out of the silo. Having viewed the silo
structure after the accident, M. Sparvieri concluded that it was
in a weakened and unsafe condition, inadequately supported, and
posed a hazard and danger to enpl oyees or others on the property
who might venture near it. Indeed, the structure collapsed on its
own several days |later after the order was issued. M.
Sparvieri's concl usions regarding the condition of the silo, as
he viewed it, were based on his observations of the nissing
portion of the base of the structure, and the supporting bands
whi ch had been cut and hanging down. VWiile it is true that the
bands were deliberately cut in order to weaken the structure to
facilitate its collapse and ultimate renoval fromthe mne site,
the fact remains that after the accident, the silo was in fact in
a weakened and dangerous condition, subject to collapse at any
time, particularly if work were allowed to conti nue.

Wth regard to the screen house structure, M. Sparvier
believed that it too was in a weakened and hazardous condition
Al t hough he did not know how nuch work had been done on the
support legs to weaken them he nonethel ess expressed his concern
about the safety of the structure. His principal concern focused
on the pieces of steel and tin siding materials which he observed
hangi ng fromthe top and sides of the structure as shown in the
phot ographs which he took of the structure while it was stil
erect. M. Sparvieri believed that these overhanging nmaterials
resulted fromthe condition of the structure, and that they were
not deliberately torn of or stripped away while the structure was
bei ng di smantl| ed. However, he conceded that he did not know that
this was in fact the case, and agreed that if the steel siding
were being stripped away, the partially stripped materials would
remain in place if the job were interrupted (Tr. 77).

None of the enployees who were working at the site at the
time of the accident were called for testinmony in this case.
There is no testinony of record fromeither M. Falger or M.

Mor chesky with respect to the overhanging siding materials which
concerned M. Sparvieri. Nor is there any testinony as to when
these materials may have been stripped away fromthe structure
and left in the condition noted by the inspector. Since they were
in place shortly after the accident, one may reasonabl e concl ude
that they were in this condition when enpl oyees were
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wor ki ng at the base of the structure notching the |egs and
perform ng other work. M. Sparvieri believed that the materials
posed a hazard to these enpl oyees working beneath them and
several enployees informed himthat they had notched the |egs
sonetinme during the day of the accident.

In describing the work perforned by his enpl oyees on the
nor ni ng of the accident, M. Morchesky confirmed that both the
silo and the screen house were bei ng weakened so that they could
ultimately be coll apsed. The notches were cut in the screen house
to facilitate the installation of cables which would have been
used to coll apse the structure. He conceded that the work was
dangerous, and that his crew worked in "two nman" teanms while one
man wor ked and the other man stood by "with his hand on
sonebody's shoulder to pull himfree and clear of anything, if
sonmet hi ng was going to happen" (Tr. 251). He conceded that the
silo "was not weakened exactly as it was supposed to" (Tr. 251),
and | nspector Kuzar, who was present when the screen house was
finally taken down, confirmed that while it took some effort to
take it down, "it didn't cone the way they were planning on it
com ng down" (Tr. 227). M. Kuzar al so expressed his concern
about the presence of workers under the overhangi ng siding
materials while they were engaged in the notching of the screen
house legs (Tr. 227).

After careful review of all of the testinmony and evi dence
with respect to the conditions of the silo and screen house
structures at the time the contested order was issued, | conclude
and find that the conditions, as described by |Inspector
Sparvieri, and as corroborated by Inspector Kuzar, could
reasonably be expected to cause death and serious physical harm
to the enpl oyees who were worki ng under and around these
structures if the normal work operations were permtted to
proceed in those areas before the dangerous conditions were
elimnated. Under the circumstances, | conclude and find that
I nspector Sparvieri acted reasonably and that his decision to
i ssue the order was justified. Accordingly, the contested
i mm nent danger order |S AFFI RMED

Section 104(a) non-"S&S" Citation No. 2891508, April 17, 1989,
(Docket No. PENN 89-192-R

Fact of Violation, 30 C.F.R [ 45.4(b)

Lancashire is charged with a violation of 30 CF. R O
45. 4(b), which provides as foll ows:

(b) Each production-operator shall maintain in
witing at the mine the information required by para-
graph (a) of this section for each independent contrac-
tor at the mine. The production-operator shall nake
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this information avail able to any authorized represen-
tative of the Secretary upon request.

Lancashi re does not dispute the fact that it failed to
mai ntain the information required by section 45.4(b), and indeed
stipulated that the informati on was not maintained in witing at
the work site. Under the circunstances, | conclude and find that
a violation has been established, and the citation IS AFFlI RVED

Section 104(a) "S&S" Citation No. 2891501, March 21, 1988,
(Docket No. PENN 89-149-R)

Fact of Violation, 30 CF.R 0O 77.200

Lancashire is charged with a violation of 30 CF. R O
77.200, which provides as follows: "All mne structures,
encl osures, or other facilities (including custom coa
preparation) shall be maintained in good repair to prevent
accidents and injuries to enployees."

The inspector issued the citation after observing that
several reinforcing bands had been cut from around the base of
the silo, weakening the structure (Photographic Exhibits R-16,
R-17, R-18). He believed that the renoval of the bands affected
the stability of the structure, and that part of it had
col | apsed, further weakening it. Under these circunstances, the
i nspector concluded that the silo was not naintained in good
repair to prevent accidents or injuries to enployees as required
by the cited standard. He al so believed that the standard applied
to denmolition work, and the fact that the structure was being
torn down still required it to be maintained in a safe condition
so that the enployees working to dismantle it were not exposed to
a risk of injury.

Wth regard to the screen house structure, the inspector did
not believe that it was maintained in good repair because he
observed | oose sheet metal siding materials hanging fromthe
sides of the structure (photographic exhibits R-15 R-20, R-21
R-25). He believed that these materials posed a hazard and risk
of injury to the enpl oyees who were working on the ground in and
around the structure and under the materials. Under these
ci rcunstances, the inspector concluded that the structure was not
mai ntai ned in good repair as required by the standard.

The inspector determ ned the condition of the screen house
t hrough observation only, and he did not know to what extent the
siding materials were secured to the structure (Tr. 64). He did
not know for a fact that the materials had been stripped away
fromthe structure during the denolition work, and stated that
"its possible that stuff had fallen off and not been stripped
of f," and that due to the condition of the structure as he viewed
it, it appeared that the | oose overhanging materials had fallen
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off (Tr. 63, 75). He did not know when the site was | ast

i nspected by MSHA, and except for the bands which had been cut
away fromthe silo, and the notches which had been made in the
support |legs of the screen house, he assumed that both structures
were in the same condition as he found themat the time the
denolition work began (Tr. 75). The inspector believed that a
structure which is being taken down could still be nmamintained in
good repair, and he agreed that one cannot conclude by sinply

| ooking at a structure while it is being denolished that it is
not in good repair pursuant to section 77.200 (Tr. 76).

Lancashire argues that the "disrepair" associated with the
silo was the result of the denpolition work, and that with respect
to the screen house, the inspector had no evidentiary support for
his belief that the materials which were hanging fromthe side of
the structure nay have been in that condition prior to the
begi nni ng of the denpolition work. Since there is no evidence that
any of the MSHA inspectors who had perforned periodic inspections
at the work site prior to 1988, had cited Lancashire for
permtting | oose netal to hang fromits screen house, Lancashire
concludes that it was maintained in good repair prior to the
begi nning of the denolition work in 1989.

Lancashire asserts that at the time of the accident, al
denolition work stopped "m d-course" after the contractor
pur posel y weakened the two structures in accordance with its
denolition plan, and that when the inspector initially viewed the
structures during his accident investigation, the structures were
viewed in their partial state of dempolition. Lancashire argues
that it is obvious that any tine denolition work is being
performed and is stopped md-course, a structure could be found
not to be in "good repair." Lancashire points out that after MSHA
took control of the denolition work, the screen house was
denol i shed using the sane plan devised by the contractor
Assum ng that |nspector Sparvieri had stopped this
MSHA- supervi sed denolition work at any given point after it had
begun, but before it had been conpl eted, Lancashire suggests that
the i nspector would have found the screen house to not be
mai ntained in a state of "good repair." Under the circunstances,
Lancashi re concludes that regardless of who it is supervising or
performng the denolition work, it could virtually always be
cited for not maintaining a structure in "good repair" if the
denolition work is stopped m d-course. Lancashire concl udes that
t he evidence of record establishes that this is not a case where
it failed to naintain the cited structures in good repair
Rat her, Lancashire maintains that it sinply hired a contractor
who intentionally placed the structures in "bad repair" as part
of its plan to denolish them and that it nmakes no sense to cite
Lancashire for not keeping themin good repair

MSHA agrees that once a structure is denmolished, it is
clearly no longer in good repair and that it would be |udicrous
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to require it to be maintained in good repair per se at al

ti mes. However, MSHA takes the position that the structures nust
be maintained in a condition to prevent injury to enployees, and
t hat throughout any denolition process the structures nust be

mai ntai ned in such a condition as to prevent injuries or hazard
exposure to enpl oyees doing the work. MSHA concl udes that the
condition of the silo and the screen house were not maintained in
a safe condition, and posed an injury risk to the enpl oyees

wor ki ng in those areas.

After careful consideration of all of the evidence in this
case, | agree with MSHA's position with respect to the
application of section 77.200, to the work which was bei ng
performed at the tinme of the accident. In my view, the fact that
denolition work was taking place did not absolve Lancashire from
its duty to insure that the structures were maintained in "good
repair" to prevent accidents and injuries to those enpl oyees who
were doing the work. Although the work was under the supervision
of the contractor, Lancashire had a supervisory enployee (Fal ger)
at the work site after the shafts were sealed and the m ne was
abandoned. Part of M. Falger's duties involved security at the
site, and he acknow edged that during his denplition negotiations
with M. Mrchesky, they visited the work area where M. Fal ger
poi nted out the structures to M. Mrchesky and expl ai ned the
work that was to be done (Tr. 144). At that point in time, |
believe it is reasonable to conclude that M. Fal ger and M.

Mor chesky knew or shoul d have known about the conditions of the
two structures, and in particular the | oose and overhangi ng
materials at the top and side of the screen house.

Lancashire's argunments and suggestions that the silo and
screen house were rendered in "disrepair" as a result of the
denolition work which was interrupted m d-course by the accident
and the MSHA orders which followed are rejected. Wile it is true
that denmolition work may result in the further deterioration of
the structures being razed, the issue here is whether or not the
conditions of the structures, as reflected in the unrebutted
testi mony of the inspectors, support a reasonable conclusion that
they existed at the time the work was taking place, and whet her
they posed a hazard to the enpl oyees perform ng the work.

Lancashi re has advanced no credi ble testinmny or evidence to
support any conclusion that the | oose overhanging materials at
the top and sides of the screen house were conditions which
resulted fromany denolition work which nmay have been interrupted
m d- course, and posed no hazard to those performing the work.
There is no testinony from M. Falger or M. Mrchesky with
respect to whether or not the siding materials in question were
stripped away fromthe structure during the denolition work. Even
if they were, | believe that Lancashire nonethel ess had a duty to
insure that these materials did not pose a hazard to the
enpl oyees working in the areas below the material s.
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M. Morchesky confirmed that on the day of the accident, his

wor kers were working at the screen house notching the inside
support beanms and | egs so that cables could be attached to pul
the structure down (Tr. 251-252). The work orders for the screen
house and silo (Joint Exhibits 1 and 2), sinply reflect that K &
L was to raze the structures and "dismantl e and reclaimthe
scrap,” and the docunents include no details as to how this work
was to be performed. Since the renmoval of each and every piece of
sheet nmetal siding is costly and | abor intensive, | believe that
one may reasonably conclude that K & L intended to reclaimthe
scrap materials and haul it away after the structure was pulled
down, rather than dismantling the structure piece-by-piece.

Al t hough | nspector Sparvieri was uncertain as to whether or
not the screen house conditions which he observed resulted from
the denolition work taking place, he believed that the conditions
were the result of the general condition of the structure and
that the | oose and overhanging materials shoul d have been taken
down in order to renove the potential for an accident or injury
to the enpl oyees working below them G ven the fact that the
structure had not been in use for many years, | believe that one
may reasonably conclude that as a surface structure, it would be
subj ected to deterioration and corrosion through exposure to the
el ements over a long period of time, and that it is just as
likely as not that the structure was sinply | eft unattended over
a period of tinme prior to the onset of the denolition work.

Wth regard to the silo structure, the accident report
reflects that the enpl oyee who suffered fatal injuries had
conpl eted his work of cutting sonme of the steel support bands
around the base of the silo approximately 15 mnutes prior to the
accident, and that he had returned to the base area with a
cutting torch in his hand, and was observed in a kneeling
position by anot her enpl oyee when the base gave way freeing the
coal materials inside the silo and inundating him M. Morchesky
confirmed that while it was known that the silo was constructed
of cenment bl ock, the work being performed by the victimwas
acconplished in order to weaken the structure so that once it
started to topple, the weight of the topped screen house falling
on it would crush the rest of the silo (Tr. 276). \Wen asked
whet her anyone made any deternmination as to what was in the silo
before this work began, and why any work to weaken it would be
performed before anyone knew what was in it, M. Mrchesky
expl ai ned that one could observe the coal in the silo, at |east
up to the wi ndow | evel, but he could offer no explanation as to
why so many of the bands had been cut, or why the accident victim
returned with the base of the silo with his cutting torch. It
seenms reasonably obvious to me that no hazard assessnent was made
by Lancashire or K & L with respect to the stability of the
structure in its weakened state after the initial cutting away of
t he support
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bands, which one nay al so reasonably conclude caused it to give
way.

In view of the foregoing findings and concl usi ons,
conclude and find that MSHA has established by a preponderance of
the evidence that the silo and screen house structures were not
mai ntai ned in good repair to prevent accidents or injuries to the
enpl oyees perform ng work as required by section 77.200, and the
citation IS AFFI RVED.

Signi ficant and Substantial Violations

A "significant and substantial” violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other nine safety or health hazard." 30
C.F.R 0814(d)(1). Aviolation is properly designated

significant and substantial "if, based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature.” Cenent Division
Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial" as foll ows:

In order to establish that a violation of a mandatory
safety standard is significant and substantia
under National Gypsumthe Secretary of Labor nust
prove: (1) the underlying violation of a mandatory
safety standard; (2) a discrete safety hazard--that is,
a neasure of danger to safety-contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have explained further that the third el enent
of the Mathies formula "requires that the Secretary
establish a reasonable Iikelihood that the hazard
contributed to will result in an event in which there
is an injury." US. Steel Mning Co., 6 FMSHRC 1834,
1836 (August 1984). We have enphasi zed that, in accor-
dance with the | anguage of section 104(d)(1), it is the



~312
contribution of a violation to the cause and effect of
a hazard that nust be significant and substanti al
U S. Steel Mning Conpany, Inc., 6 FMSHRC 1866, 1868
(August 1984); U.S. Steel M ning Conpany, Inc.
6 FMSHRC 1573, 1574-75 (July 1984).

The question of whether any particular violation is
significant and substantial nust be based on the particular facts
surroundi ng the violation, including the nature of the nne
i nvol ved, Secretary of Labor v. Texasgulf, Inc., 10 FMSHRC 498
(April 1988); Youghi ogheny & Ohi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987).

I conclude and find that the condition of the silo and
screen house structures, as observed and described by the
i nspector, including the failure by Lancashire to insure that
these structures were nmaintained in good repair, exposed the
wor kers who had performed work in those areas both before and at
the tine of the accident to hazardous conditions. The worker
exposed to the weakened condition of the silo suffered fata
injuries. The workers doing the work in and around the ground
areas of the screen house were exposed to a falling materials
hazard, and in the event they were struck by any of these
materials, | believe that it was reasonably likely that they
woul d sustain injuries of a reasonably serious nature.
Accordingly, the inspector's significant and substantial (S&S)
finding IS AFFI RMED

Est oppel and Sel ective Enforcenent |ssues

As part of its pre-trial pleadings, and during the course of
oral argunment during the hearing in connection with its
jurisdictional argunents, Lancashire contended that since MSHA
failed to inspect simlar prior denolition work perforned by the
same contractor at another mine site (Barnes & Tucker No. 20
M ne), MSHA was estopped frominspecting Lancashire's mne site,
and that its attenpts to do so in these proceedi ngs constitutes
arbitrary and capricious selective enforcenment. Lancashire's
posthearing brief does not address these issues.

Citing the applicable case law with respect to the doctrine
of estoppel, MSHA argues that Lancashire has not net its burden
of establishing any m srepresentations or misconduct on the part
of MSHA with respect to its actions or inactions at the Barnes
and Tucker mine site, and has not established that it has been
prejudi ced, or has suffered any detrinent, by virtue of MSHA's
refraining frominspecting its mne site until March 21, 1989.
MSHA cites the testinony of the contractor (Mrchesky) that his
enpl oyees wel comed the presence of MSHA's inspectors at the site
after the accident because "the nore people around with opinions,
everybody just felt better" (Tr. 253). MSHA concl udes that the
i nspectors sought to regulate the nine site to protect the
af fected enpl oyees and ot hers who may have been there.
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Wth regard to the selective enforcement issue, MSHA cites the
applicable case | aw, and concl udes that Lancashire cannot neet
its burden of proof establishing that it "was singled out for
prosecution anong others simlarly situated and that the decision
to prosecute was inproperly notivated." MSHA points out that it
has produced evidence that other mines in MSHA's Johnst own

Subdi strict office which were placed in an abandoned status and
then subsequently reactivated were inspected. During the course
of the hearing, MSHA' s counsel pointed out that inmediately
following the accident, the inspectors sought further advice with
respect to the jurisdictional question raised by Lancashire, and
subsequently returned to continue with their inspections after
they were infornmed they were authorized to do so (Tr. 33). MSHA
concludes that there is not a shred of evidence to suggest that
MSHA was "inproperly notivated" in seeking to regulate
Lancashire's nmne site, and that it did so to protect the safety
of the enployees who were working there.

In Secretary of Labor v. Superior Sand and Gravel, Inc., and
Patrick K. Thornton, 2 FMSHRC 1308 (June 1980), Judge Broderick
rejected a mne operator's defense that it was singled out for
enforcenment by MSHA because ot her operators were not being
i nspected and fined, and he cited Thonpson v. Spear, 91 F.2d 430,
433-34 (5th Cir. 1937), cert. denied, 302 U S. 762 (1938), where
the court held as follows:

[ The agency's] nere inability does not render such
enforcenent as it acconplished wongful. The fact that
others violated the law with inpunity is no defense.

It is only when the enforcenent agency is vested with a
di scretionary power and exercises its discretion
arbitrarily or unjustly that enforcement of a valid
regul ation [violates the |aw].

In Secretary of Labor v. King Knob Coal Conpany, Inc.
3 FMSHRC 1417 (June 1980), the Comri ssion rejected the doctrine of
equi tabl e estoppel with respect to a mne operator's liability
for a violation. However, the Conm ssion viewed the erroneous
action of the Secretary (m staken interpretation of the |aw
| eading to prior non-enforcenent) as a factor which nay be
considered in mtigation of the civil penalty. Further
Commi ssi on Judges have consistently rejected an operator's
reliance on prior inspections and the | ack of citations, and have
hel d that the lack of prior inspections and the |ack of prior
citations does not estop an inspector fromissuing citations
during subsequent inspections. See: Mdwest M nerals Coa
Conmpany, Inc., 3 FMSHRC 1417 (January 1981); M ssouri G avel Co.
3 FMSHRC 1465 (June 1981); Servtex Materials Conmpany, 5 FMSHRC
1359 (July 1983). In Enery M ning Corporation v. Secretary of
Labor, 3 MSHC 1585, the Court of Appeals for the Tenth Circuit,
in affirmng the
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Commi ssion's decision at 5 FMSHRC 1400 (August 1983), stated as
foll ows at 3 MSHC 1588:

As this court has observed, "courts invoke the
doctrine of estoppel against the government with great
reluctance” . . . . Application of the doctrine is
justified only where "it does not interfere with under-
I yi ng governnment policies or unduly underm ne the
correct enforcement of a particular |aw or regul ation"

Equi t abl e estoppel "may not be used to con-

tradlct a clear Congressional mandate," . . as
undoubt edly woul d be the case were we to apply it
here .

Al t hough the record reflects sone confusion sur-
roundi ng MSHA' s approval of Emery's training plan, as a
general rule "those who deal with the Governnment are
expected to know the | aw and may not rely on the con-
duct of governnment agents contrary to |aw'

After careful review of the record in these proceedi ngs, and
the argunents advanced by the parties, | agree with the position
taken by MSHA, and | conclude and find that Lancashire has not
established by a preponderance of any credi ble evidence that MSHA
has acted arbitrarily or capriciously by exercising its
enforcenent and inspection authority at the nmine site in
guestion. | also reject Lancashire's selective enforcenent
argunent, and | cannot concl ude that MSHA was i nproperly
notivated in initiating the enforcenent actions in question
agai nst Lancashire. In ny view, any inconsistencies or
contradictions with respect to MSHA' s enforcenent policies and
practices concerning denolition work at previously abandoned m ne
sites does not rise to the level of prejudicial arbitrary action
agai nst Lancashire.

Hi story of Prior Violations

The parties have stipulated that for the 2-year period
precedi ng the issuance of the contested violations, Lancashire
had no assessed violations. | adopt this stipulation as ny
finding, and have taken this into consideration with respect to
the civil penalties which | have assessed for the violations
whi ch have been affirned.

Good Faith Conpliance
The parties have stipulated that Lancashire denonstrated

good faith in attenpting to abate the all eged violations, and
adopt this as ny finding and have taken it into consideration
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Gravity

In view of my "S&S" findings with respect to section 104(a)
Citation No. 2891501, concerning a violation of 30 CF. R [O
77.200, | conclude and find that it was a serious violation. Wth
regard to Citation No. 2891508, concerning Lancashire's failure
to maintain the information required by section 45.4(b), |
conclude and find that the violation was non-serious.

Negl i gence

| agree with the inspector's noderate negligence findings
with respect to the two citations which have been affirnmed, and
conclude and find that the violations resulted from Lancashire's
failure to exercise reasonable care

Si ze of Business and Effect of Civil Penalty Assessnents on the
Respondent's Ability to Continue in Business

The record reflects that at the time the citations were
i ssued, Lancashire had one enpl oyee at the mine. The parties

stipulated that paynment of the assessed civil penalties will not
adversely affect the respondent’'s ability to continue in
busi ness. | adopt this stipulation as ny finding on this issue,

and have considered these matters in the civil penalty
assessnments whi ch have been assessed by nme for the violations
whi ch have been affirned.

Civil Penalty Assessnents

Wth respect to Citation No. 2891501, for the violation of
section 77.200, Lancashire takes issue with the basis for the
"speci al assessnent" of $3,000, as articulated by the "Narrative
Fi ndi ngs" of MSHA's Office of Assessnents. Specifically,
Lancashire takes issue with the statement that "the cause of the
acci dent was managenent's failure to provide an adequate plan for
the safe denolition of the coal site." Lancashire asserts that it
had no reason to believe that K & L's denplition plan was
i nadequate, and that it is inappropriate and highly unfair to
charge it with not maintaining the structures in good repair
while they were in the process of being denolished.

I nspector Sparvieri conceded that there are no MSHA
mandatory regul ations requiring a contractor or mnine operator to
file a demplition plan with MSHA prior to comencing the work
(Tr. 109). Although the iminent danger order required K &L to
submit a witten denolition plan before continuing with its work
no witten plan was submtted. However, Inspector Kuzar obviously
accepted the verbal description of the denolition procedures as
comunicated to himby K & L while he was present when this work
was taking place as adequate to insure the safety of the
personnel doing the work. If this were not the case,
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woul d assume that M. Kuzar woul d not have allowed the work to
continue in the absence of a witten plan. Although the silo had
al ready fallen down when M. Kuzar returned to the site, he
confirmed that the procedures used by K & L to take down the
screen house after the orders were issued and nodified were
essentially the same procedures followed by K & L prior to the
accident. Under the circunstances, one may reasonably concl uded
fromthis that the lack of a denolition plan per se may not
necessarily establish that the procedures followed by K & L were
i nadequate, or that the |lack of a plan caused the accident.

It is clear that | am not bound by MSHA's "specia
assessnment” for the violation in question, and that | my
consi der any appropriate mitigating circunstances, particularly
with respect to Lancashire's negligence, in the assessnent of a
civil penalty for the violation in question. See: Allied Products
Conmpany v. FMSHRC, 666 F.2d 890, 896 (5th Cir. 1982); Nacco
M ning Co., 3 FMSHRC 848, 850 (April 1981); Marshfield Sand &
Gravel, Inc., 2 FMSHRC 1391 (June 1980); d d Domi ni on Power Co.
6 FMSHRC 1886 (August 1981); Secretary of Labor v. Marion County
Li mest one Company, LTD., 10 FMSHRC 1683 (Decenber 1982).

Al t hough | have consi dered Lancashire's argunment with
respect to the asserted lack of a safe witten denolition plan
and have considered the fact that it may have reasonably believed
that it was not required to maintain the structures in good
repair after MSHA permanently abandoned the mine and advised it
that it would no longer inspect the facility, the fact is that
the silo which collapsed and resulted in the death of the
enpl oyee in question was not maintained in a safe condition as
the work progressed and it was in a weakened condition at the
time that the enployee was working on it. In ny view, closer
supervi sion of the enpl oyee, inspection of the work which he had
al ready perfornmed, and at |east sone hazard assessnent by K & L
and Lancashire before the work began may have prevented the
acci dent. Under these circunstances, although | have taken into
consi derati on Lancashire's arguments in mtigation of the specia
assessment proposed by MSHA for the violation, and have affirmed
the inspector's noderate negligence finding, I find no reasonable
basis for any substantial decrease or increase in the civi
penal ty assessnent proposed by MSHA.

In view of the foregoing findings and concl usi ons nade by ne
in these proceedi ngs, and taking into account the requirenents of
section 110(i) of the Act, | conclude and find that the civi
penalty assessnments which | have made for the two violations
whi ch have been affirned in these proceedi ngs are reasonabl e and
appropriate in the circunstances.
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ORDER

On the basis of the foregoing findings and conclusions, IT
| S ORDERED AS FOLLOWS:

1. Docket No. PENN 89-147-R. Section 103(k) Order No.
2888399, IS AFFI RVMED, and Lancashire's contest |'S DEN ED.

2. Docket No. PENN 89-148-R Section 107(a) |nm nent Danger
Order No. 2888400, March 21, 1989, |S AFFIRMED, and Lancashire's
contest |S DENI ED

3. Docket No. PENN 89-149-R Section 104(a) "S&S" Citation
No. 2891501, March 21, 1989, |IS AFFI RVMED, and Lancashire's
contest |'S DENI ED

4. Docket No. PENN 89-192-R. Section 104(a) non-"S&S"
Citation No. 2891508, april 17, 1989, IS AFFIRMED, and
Lancashire's contest |I'S DEN ED

5. Docket No. PENN 89-193-R. Section 104(a) "S&S" Citation
No. 2891509, April 17, 1989, |S VACATED, and Lancashire's contest
| S GRANTED

6. Civil Penalty Docket No. PENN 90-10. Lancashire is
assessed a civil penalty assessment in the amount of $2,800, for
a violation of 30 CF.R 0O 77.200, as noted in the section 104(a)
"S&S" Citation No. 2891501, issued on March 21, 1989. Lancashire
is also assessed a civil penalty assessnent in the anount of $20,
for a violation of 30 C.F.R 0O 45.4(b), as noted in the section
104(a) non-"S&S" Citation No. 2891508, issued on April 17, 1989.

Payment of the civil penalty assessnents shall be nmade by
Lancashire to MSHA within thirty (30) days of the date of these
deci sions and Order, and upon receipt by MSHA, the civil penalty
proceedi ng is disnm ssed.

George A. Koutras
Adm ni strative Law Judge

Di stri bution:

James R Haggerty and Steven P. Fulton, Esga., Reed, Smth, Shaw
& McClay, Mellon Square, 435 Sixth Avenue, Pittsburg, PA
15219- 2009 (Certified Mail)

Mark A. Swirsky, Esq., Ofice of the Solicitor, U S. Departnment
of Labor, Room 14480 Gateway Buil di ng, 3535 Market Street,
Phi | adel phia, PA 19104 (Certified Mail)



