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SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MsSHA) , Docket No. WEST 87-208
PETI TI ONER A.C. No. 42-00080-03578
V. Docket No. WEST 87-209

A.C. No. 42-00080-03579
EMERY M NI NG CORPORATI ON, AND

| TS SUCCESSOR- | N- | NTEREST Docket No. WEST 88-25
UTAH POVNER & LI GHT COMPANY, A.C. No. 42-00080-03584
M NI NG DI V.,
RESPONDENT W | berg M ne
AND Consol i dat ed

UNI TED M NE WORKERS OF
AMERI CA (UMM ,
| NTERVENOR

ORDER

The issue presented here is whether the hearing in the above
cases, now schedul ed to conmence on March 13, 1990, in Price,
Ut ah should be reschedul ed until after May 31, 1990.

Emery M ning Corporation (Enmery) has filed a notion seeking
the continuance. Secretary opposes and Intervenor did not state a
posi tion.

In support of its nmotion Enmery states as follows:

That after the Wlberg Mne fire wongful death clains were
made agai nst Utah Power & Light Conpany (UP&L). Some of UP&L'Ss
i nsurance carriers refused to contribute and UP&L sought
rei mbursement fromcertain carriers. After the fire UP&L al so
brought a product liability action agai nst manufacturers of
equi pment involved in the fire. The equi pnent manufacturers
i npl eaded Enmery as a third party defendant.

The case involving UP&L, UP&L's property insurance carriers,
the equi pment manufacturers and Enery, the "products case", is
schedul ed to begin trial on April 23, 1990, in the Fourth
Judicial District Court of Utah County in Provo.

Wth the addition of accrued interest, the total anmpunt at
i ssue in the products case exceeds $100, 000, 000.

The cases pending before the Presiding Judge involve
all egations resulting from MSHA's i nvestigation of the Wl berg
fire. Since the focus of the products case will be directed at
the events of the fire, it is likely the nedia will attend the
trial and fully report the proceedings. In short, the penalty
cases if tried in March will be a "warmup" for publicity on the
products case.
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The expected nedi a coverage of the Conm ssion cases may prejudice
the parties in the products case (where hearsay is inadm ssible)
and it could be difficult to inpanel an inpartial jury in the
products case.

Further, nedia representatives are expected to seek
interviews with counsel, government and conpany officials. In
addition, television and still photography may be requested in
the courtroomduring the trial

The trial of the MSHA cases after the conpletion of the
products case renove the problenms connected with pre-tria
publicity and should aneliorate possible nmedia disruption and
will renmove any barrier to rapid efficient disposition of the
pendi ng cases or to their settlenent.

The Secretary opposes Emery's notion.

The Secretary states as follows: she believes it was
appropriate to stay the hearing during the period of the crimna
referral. However, the Secretary urges it is tine to resolve this
matter without further del ay.

The Secretary believes it is unfair to the famlies of the
victinms, as well as those in nmanagenment, |abor and governnment who
participated in the investigation and recovery effort and to the
general public to continue the hearing.

Potential harmin a third party law suit should not be a
factor in determning a continuance here. It is urged that anple
procedural and evidentiary rules exist in state courts and state
tort laws to protect the interest of the parties in that case.

The Secretary further urges that pronpt resol ution of the
pendi ng Conmm ssion cases will serve as a deterrent to forner
enpl oyees of Enmery, now working for UP&L, other nearby nines and
to the general mning community. It is contended this wll
encour age safe mining operations -- the underlying purpose of the
Act .

Si nce Commi ssion proceedi ngs are public hearings the
potential presence of the press should not be a basis for a
cont i nuance.

Finally, these proceedi ngs before the Conm ssion were filed
| ong before the third party suit involving Enery.

In short, the Secretary urges that judicial efficiency
supports going forward rather than adding to further delay and
fadi ng menori es.
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Di scussi on

Vet her a conti nuance should be granted or denied is within
the discretion of the Presiding Judge. Comm ssion Rule 54, 29
C.F.R 0O 2700. 54.

We have reached the point where the Comr ssion cases and the
State of Ut ah products case are essentially scheduled to be heard
back to back. This no doubt occurred because all parties involved
were sensitive to the constitutional issues presented by paralle
civil and crimnal prosecutions. Further, the United States
Attorney for the State of Utah requested that the civi
adm ni strative cases be stayed until the Secretary of Labor's
crimnal referral was resol ved.

On August 25, 1989, the United States Attorney declined to
initiate prosecutions agai nst Enmery, or any of its agents, for
violations of the Mne Act arising fromthe fire. Further, in
Decenber, 1989, the related statute of limtations expired and
the statute bars any crimnal prosecutions.

These proceedi ngs were originally brought against Emery to
collect civil penalties for conditions that MSHA i nspectors
bel i eved existed at the Wlberg Mne fire. At one tinme 44 cases
wer e pendi ng before the Presiding Judge. Sone of the cases have
been settled and others are on appeal. Only 19 cases remain
pendi ng before the Presiding Judge.

VWhile the Act nakes civil penalties mandatory for proven
vi ol ati ons of mandatory safety standards, penalties are for the
pur pose of deterrence, not punishnment. National |ndependent Coa
Operators' Ass'n. v. Kleppe, 423 U S. 388 (1976).

Normal |y a public interest exists in pronpt penalty
deterrence if it were proved that Enmery violated a standard. But
that interest is considerably reduced in this situation

Due to no fault of the parties five years have expired.
Emery has no enpl oyees but it continues to be a corporation in
good standing and with assets to pay any civil penalty inposed in
t hese proceedi ngs (docunmented by papers filed in these cases with
respect to successorship issues). Since pronpt deterrence is no
| onger a predom nant factor here, | conclude the public interest
is best served by the fair and orderly adjudication of these
cases.

The parties have not been dilatory in these proceedi ngs
bef ore the Conm ssion. The sheer volume of the files and the
reduction in the nunber of cases from44 to 19 cases attest to
this fact.



~357

The Judge believes Enery and the Secretary nay well be able to
settle many of the violations at issue in the pending cases after
conpl etion of the products case leaving only a few, if any, for
trial

Such a result would serve judicial economy. The three-nonth
conti nuance sought here requires only a small investment of tine
for a potentially large savings in Conm ssion resources.

For the foregoing reasons the follow ng order is
appropriate:

ORDER

1. Emery's notion for a continuance of the schedul ed hearing
is granted.

2. The hearing schedul ed to conmence on March 13, 1990, is
cancel | ed.

3. The hearing will now comrence at the follow ng tine and
pl ace:

9:00 a.m, Tuesday, June 5, 1990
The hearing will contiue on the
fol |l owi ng dates:

June 5, 1990 through June 8, 1990

June 11, 1990 through June 16, 1990

June 18, 1990 t hrough June 23, 1990

Car bon County Court Conpl ex

(Check with District Court Clerk
for directions to courtroon)

149 East 100 South

Price, Utah

Any person intending to attend this hearing who requires
speci al accessibility features and/or any auxiliary aids, such as
sign language interpreters, mnust informthe Comm ssion in advance
of those needs. Thus, the Commi ssion may, subject to the
limtations of 29 C.F. R 2706 O 150(a)(3) and O 160(e), ensure
access for any handi capped person who gi ves reasonabl e advance
noti ce.

John J. Morris
Adm ni strative Law Judge



