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These consol i dated cases are before nme under section 105(d)
of the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
801 et seq., the "Act," to challenge Order No. 2941672 issued by
the Secretary of Labor pursuant to section 104(d)(2) of the Act
agai nst Beth Energy Mnes, Inc., (Beth Energy) and for review of
civil penalties proposed by the Secretary for the violation
all eged therein. 1
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As anmended at hearing, Oder No. 2941672 alleges a "significant
and substantial™ violation of the regulatory standard at 30
C.F.R. 0 75.303 and charges as foll ows:

Representative [sic] of the operator (foreman) had
a mner remove a danger-board and go i nby at

No. 79 to 80 cross-cut 4 butt track-haul age, to
bring in 20 enpty cars under "I" Beans that were
not straped [sic] or saddl ed. Then proceed to cone
back through area second tinme with motor, and
rehung the danger-board. This violation occurred
on January 31, 1988.

The cited standard reads in part as foll ows:

If such m ne exam ner finds a condition which
constitutes a violation of a mandatory health or
safety standard or any condition which is hazardous
to persons who may enter or be in such area, he
shal |l indicate such hazardous place by posting a
"danger" sign conspicuously at all points which
persons entering such hazardous place would be
required to pass, and shall notify the operator of
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the m ne. No person, other than an authorized
representative of the Secretary or a State mne
i nspector or persons authorized by the operator to
enter such place for the purpose of elimnating the
hazardous condition therein, shall enter such place
while such sign is so posted.

At hearing the Secretary maintained that the violation
occurred in this case when construction foreman John Ronto
aut hori zed the renoval on January 31, 1988, of a danger sign and
danger tag at the No. 53 trolley switch thereby allow ng a niner
to pass into the area so "dangered off". Wiile the Secretary
acknow edges that M. Ronto, a certified assistant m ne foreman,
was also a qualified mne exam ner and was therefore authorized
to remove such signs if he found no violation or hazard he did so
unlawfully in this case because both a hazardous condition and a
violation of a mandatory safety standard conti nued to exist at
this time within the "dangered off" area.?2

Sumary of the Evidence

On January 30, 1988, around 2:00 or 3:00 p.m, Donald Rados,
a Beth Energy M ne Exami ner, discovered five unsaddl ed beans in
the 4-butt enpty track area near the No. 80 stopping. According
to Rados it was the uniformpractice at the subject mne to
saddl e beams pl aced in haul ageways i medi ately after installation
of beanms or, at the | atest, before traffic was permitted in the
area. Rados observed that the roof in the cited area was in bad
shape. He thought the area was particul arly dangerous because it
had a history of derailnments and i ndeed he had previously
reported these types of dangerous conditions in the "Fire Boss"
books in the past. According to Rados derail nents could occur
with a | ocomotive pushing the cars and the cars could be pushed
as nmuch as 100 feet before the | oconmotive operator mght notice
t he derail ment.
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Rados accordi ngly "dangered" the area off by placing a danger
sign at the nouth of the enmpty track off the main haul age and by
pl aci ng a danger tag on the trolley switch. According to Rados
such danger signs nean that no one is to enter the "dangered"
area except those "authorized by |Ilaw'. Rados, follow ng conmpany
procedures, then warned the dispatcher not to send enpty cars
into the danger area and advi sed one of the "bosses" of the
"dangered off" area. Rados also nmade a witten entry in the m ne
exam ner's book warning of the danger (See Exhibit G 3).

John Ronto was construction foreman on the 12:01 a.m shift
on January 31, 1988, with a 4-man crew. He too was a certified
m ne exam ner. Together with his supervisor, acting shift foreman
Sam Kubovci k, he | earned that coal on the belt was hindering the
wor k of a subcontractor. Kubovcik later called Ronto directing
himto obtain sone enpty rail cars stored in the 4-Butt area to
use to renove the coal fromthe belt. According to Ronto,
Kubovci k advi sed himthat unsaddl ed beanms were in the 80 Stopping
area and that whoever Ronto sent to obtain the enpty rail cars
shoul d be so warned and shoul d proceed with caution

Ront o thereupon directed two | oconptive operators to neet
himat the 4-Butt dunp area. Ronto testified that he then
proceeded to the 80 Stopping, exam ning the roof, the beans, the
| egs, and the track clearance and condition. Ronto struck each
leg with a hanmer and checked its alignnment and cl earance.
According to his testinmny Ronto found the track to be in good
shape and dry and clean. Ronto testified that he al so nmeasured
between the tracks and the posts and found what he deemed to be
anpl e cl earance on both sides. Ronto then proceeded to the dump
to wait for the |oconotive operators.

Ronto | ater received a call fromthe | oconptive operators
i nqui ri ng about the danger sign. Ronto told them "everything was
O K. " and that they were to bring in the enpty cars. Ronto
remained in the area to give directions. He estimated the speed
of the l|oconotive and cars to be not nore than one or two mles
per hour. After the cars had been renpved and the track mounted
Fl etcher returned to the area, the miners asked Ronto what to do
with the danger sign. Ronto believed that he responded "let's put
everyt hing back the way we found it". According to Ronto the
danger sign was replaced "possibly" over concern about the
unstrapped beans. Ronto testified that he did not believe there
was "consi derabl e danger" but neverthel ess | eft the danger sign
as a caution to people who m ght not otherw se know of the
conditions. Ronto acknow edged that he did not nake any
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entry in the mne exam ner's book that the dangerous conditions
previously reported by M ne Exam ner Rados had at any time been
el i m nat ed.

MSHA Coal mine inspector Alvin Shade received a request to
i nvestigate the alleged violation on February 4, 1988, pursuant
to section 103(g) (1) of the Act. Shade |ater interviewed
Wi t nesses and exam ned the subject area of the mne. The
previ ously dangered area consisted of 5 "I" beans set on 8 inch
by 8 inch posts over a 20 foot area. The beans had been strapped
by the tinme of his exam nation on February 4. Shade concl uded
that indeed a hazard had been presented by such beanms existing
W t hout strapping and that it was a "significant and substantial”
violation of the cited standard. Shade believed that if any of
the posts should have become dislodged by a rail car it could
have caused the beamto fall. He observed that bolts were in the
roof area but the roof was saggi ng and needed the support of the
addi ti onal beams. Shade concluded that the condition could have
resulted in a lost tinme accident.

Shade al so concluded that the violation was the result of
hi gh negli gence, aggravated conduct and "unwarrantable failure"
for the reason that Construction Foreman Ronto repl aced the
danger sign upon his departure fromthe dangered off area. Shade
believed that this act was an adm ssion by Ronto that he knew a
danger continued to exist throughout the tine the enpty cars were
renoved.

James Nuccetelli was acting chief construction foreman at
the Beth Energy Ei ghty Four M ne on January 30 and 31, 1988.
According to Nuccetelli the beanms had been installed in the cited

area on the 12:01 a.m shift on Saturday, January 30, 1988,
because of reports fromfire bosses that the roof was getting
"heavy". The beans were to be saddl ed on the Sunday, January 31
day shift. Nuccetelli agreed that the Beth Energy Roof Contro
Plan did in fact require saddling of the beans but contends that
they had a "reasonable time" to acconplish this task. Nuccetell
observed that according to past practices they had been given up
to 4 days to strap beans on even the main haul age area where
there is nore activity. According to Nuccetelli, these practices
had been permitted over the years by MSHA i nspectors. Nuccetell
al so disagreed with Rados' conclusion that the unsaddl ed beans
posed a danger but he, like Ronto, did not seek to overturn
Rados' posting of the danger signs and reporting of hazardous
conditions in the M ne Exami ner's books.

On the norning of January 31st Nuccetelli purportedly warned
shift foreman Kubovci k that the beans were not saddl ed
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and told himto check the safety of the area in question before
obt ai ni ng the enpty cars.

Acting Shift Foreman Sam Kubovcik testified that he was
called early on the shift concerning the need to renove coal from
the belt. Nuccetelli told himto have Ronto inspect the 4-Butt
area enpty track and to renove the enpty cars but since the beans
had not been saddled, only if he deternmined the area was safe.
Based upon Ronto's opinion, Kubovcik al so opined that there was
no hazard at that time. Kubovcik also contends that they were
permtted a "reasonable tine" to strap the beans.

Ronal d Bi zick a mne inspector for the Beth Energy Eighty
Four M ne, testified that he could not recall any injuries at the
m ne caused by unstrapped beans falling. He also testified that
he knew of MSHA i nspectors who had thensel ves travel ed beneath
unsaddl ed beans in the main haul ageway of the mine w thout having
cited that condition.

James Gallick, Director of Safety and Environnmental Health
for Beth Energy, is "responsible for reviewing its roof contro
plans. It was @Gl lick's understandi ng that beans in the Eighty
Four m ne need only be strapped within a "reasonable tine". He
bel i eved that a "reasonable tinme" nmeant until the next idle shift
following the installation of the beans--which could be up to
five days later. Gllick acknow edged however that even after the
dispute in this case arose there had been no effort to anmend the
roof control plan to specify the time within which beams nust be
strapped. It was also Gallick's opinion that only "inmm nent
dangers" need be dangered off and reported as a danger in the
m ne exam ner's book. Although Gallick had never observed the
conditions cited in this case it was his opinion that no
"imm nent danger" existed. Gllick also concluded that it was not
reasonably |ikely for an accident to occur in the cited area
based on his understanding that no injuries have ever occurred at
Beth Energy mines as a result of a displaced beam

In rebuttal, Alfred Paterini, a Beth Energy m ne exani ner
for the previous 13 years, testified that it had been the
practice at Beth Energy nmines to strap beans on the sane shift or
the shift immediately following installation. According to
Paterini it had also been the practice at Beth Energy where beans
had not been strapped, for transportation to be provided up to
the affected area and for miners to then be routed around the
unstrapped beans. Paterini also recalled that there had been
derailments in the cited area on several occasions and that he
had been sent to
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reset | egs under beans displaced by derailnents in that
particul ar area.

Also in rebuttal, M ne Exam ner Donal d Rados testified that
i ndeed an "imm nent danger" existed in the cited entry when he
dangered it off. When dangering the area off he put up a tag and
2-brattice boards across the enpty track and erected a danger
sign on the barrier. Evaluation of the Evidence

In determ ning whether a violation existed in this case it
is necessary to deci de whether at the tine Foreman John Ronto had
the cited danger sign and danger tag renoved, and at the time of
the entry of the | oconotive operator into the previously
"dangered of f" area there then continued to exist either a
violation of a mandatory health or safety standard or a hazard in
that area within the meaning of 30 CF. R 0O 75.303. | find in
this case that both a violation of a nandatory safety standard
(i.e. a violation of the Roof Control Plan) and a hazard of a
significant nature continued to exist at that tine. Since Ronto
woul d have been authorized to renove the danger signs only if
there was no hazard and no violation of a mandatory health or
safety standard he was in clear violation of the cited standard
in authorizing and directing that danger tag and sign to be
renoved

The Secretary namintains in this case that the foll ow ng
provi si ons of the Beth Energy Roof Control Plan were violated:

19. On haul ageways, all cross bars or beans shal

be installed with sone neans of support that wll
prevent the beam or cross bar fromfalling in the
event the supporting |legs are accidently disl odged.

It is undisputed that at the tinme Ronto authorized entry
into the dangered-off area the beans at issue had in fact not
been "installed with sonme nmeans of support that will prevent the
beams or cross bar fromfalling in the event the supporting |egs
are accidently dislodged". Beth Energy and its agents argue
however that this Roof Control Plan requirenment that "beans shal
be installed with some neans of support”™ actually nmeans that the
support may be installed up to five days after the beans
thensel ves are installed. | disagree. The Roof Control Plan could
not be nore clear and unanbi guous in requiring that the neans of
support mnust be provided at the same tine the beans are
installed. If indeed it was the intent of the parties to allow
"five days"
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or "until the next idle shift" or for some other "reasonable
time" for installation of the support after the beams thensel ves
are installed, the Plan could easily have so provided. Thus it is
clear that a violation of a mandatory standard (30 CF. R O
75.220) existed at the time Foreman Ronto authorized the renoval
of the danger sign and tag and accordingly directed the

commi ssion of a violation of the regulatory standard at 30 C.F. R
0 75.303

The testinony of experienced mne exam ner Don Rados is also
credible and is sufficient in itself to support a finding that a
significant hazard continued to exist at the time Foreman Ronto
aut hori zed and directed renoval of the danger tag and sign. This
testinony is fully corroborated by that of the experienced MSHA
I nspector, Alvin Shade. Even Ronto hinsel f acknow edged t hat
al though the conditions did not pose a "large hazard" and they
were "not a considerabl e danger" a "caution to people" was
nevert hel ess warranted. For this additional reason then it is
clear that a violation of 30 CF. R [0 75.303 was comm tted by
Ront o.

The evi dence al so supports the "significant and substantial"
findings in the citation at bar. In order to find a violation
"significant and substantial" the Secretary has the burden of
provi ng an underlying violation of a nmandatory safety standard, a
discrete safety hazard (a neasure of danger to safety)
contributed to by the violation, a reasonable |ikelihood that the
hazard contributed to will result in an injury, and a reasonable
i kelihood that the injury in question will be of a reasonably
serious nature. Mathies Coal Co., 6 FMSHRC 1 (1984). Here | have
found that there was indeed a violation of the mandatory safety
standard at 30 C.F. R 0O 303(a), and that a discrete safety hazard
i.e. exposure of mners to the hazard of falling beans, was
contributed to by the violation. | further find it reasonably
likely that the hazard of falling beanms would have resulted in an
injury and that it was reasonably likely that resulting injuries
woul d be reasonably serious or fatal

Vet her the violation was the result of the "unwarrantable
failure" of Beth Energy to conply with the |aw depends on whet her
it was the result of aggravated conduct constituting nore than
ordi nary negligence. Enery Mning Corp., 9 FMSHRC 1997 (1987)
appeal pending (D.C. Cir. No.
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88-1019). In the Emery case the Comm ssion conpared ordi nary
negl i gence (conduct that is inadvertent, thoughtless, or
inattentive) with conduct that is not justifiable or excusable.
On the facts of this case | conclude that the conduct of the
operator's agents in authorizing the renoval of the danger tag
and sign and permtting an enployee to renove rail cars fromthe
"dangered off" area (and where the facts constituting a hazard
and a violation of the Roof Control Plan were then known to the
operator's agents) constituted such aggravated conduct as to neet
the definition of "unwarrantable failure". Indeed the conduct of
the operator's agents, Ronto, Kubovick and Nuccetelli, was so
aggravated that it constituted violations of Section 110(c) of
the Act. For the sanme reasons noted, infra, this conduct also
constitutes "unwarrantable failure". Considering the criteria
under section 110(i) of the Act I find that a civil penalty of
$1, 000 i s appropriate.

Finally, Beth Energy's clains herein that a Section 104(d)
vi ol ati on cannot be based upon an after-the-fact investigation
are rejected. Secretary of Labor v. Enerald Mnes Co., 9 FMSHRC
1590 (1987), aff'd 863 F.2d 51 (D.C. Cir. 1988).

Docket Nos. PENN 89-154, PENN 89-155, and PENN 89-156

These cases are before nme upon the petitions for civi
penalties filed by the Secretary pursuant to section 110(c) of
the Act chargi ng Sarmuel Kubovci k, John Ronto and James Nuccetell
as agents of the corporate mne operator (Beth Energy) with
knowi ngly authorizing, ordering, or carrying out the corporate
m ne operator's violation of the mandatory standard at 30 C.F. R
0 75.303 as charged in Citation No. 2941672 previously upheld i
thi s deci sion.

Section 110(c) of the Act provides in part of follows:

Whenever a corporate operator violates a nandatory
health or safety standard . . . , any director

of ficer or agent of such corporation who know ngly
aut hori zed, ordered, or carriedb out such violation
failure, or refusal shall be subject to the same
civil penalties, fines and inprisonnment that may be
i mposed upon a person under Subsection (a) and (d).

There is no dispute in this case that each of the three
nanmed Respondents were, at the tinme of the alleged violation
agents of Beth Energy. Upon the credible evidence before nme |
find that all of the cited agents "know ngly authorized, ordered,
or carried out" the violation charged in this case. Mssrs. Ronto,
Nuccetel I'i and Kubovci k all acknow edge t hat
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when they issued orders to obtain the enpty cars fromthe
dangered-of f area they were fully aware of the requirenments of

t he Roof Control Plan including the requirenent that "beans shal
be installed with some nmeans of support”. It is undisputed
nmoreover that they were also then aware of the fact that the
cited beans were w thout support and that the area had been

I egally "dangered-off" by a qualified m ne exan ner pursuant to
30 CF.R 0O 75.303. Since the | anguage of the Roof Control Plan
is clear and unanmbiguous in its requirenment that the neans of
support be installed contenporaneous with the installation of the
beams it may reasonably be inferred that they "know ngly

aut horized [and] ordered"” the violation herein. Their self
serving clains that the Roof Control Plan granted them a
"reasonable time" of up to five days to support the beans by
strappi ng or saddling are without credible | egal or factua

basi s.

Under the circunstances the Secretary has sustai ned her
burden of proving that the three agents of the operator cited
herein were in violation of Section 110(c) of the Act.
Considering the relevant criteria under Section 110(i) of the Act
I find that penalties of $400 each are appropriate.

ORDER

Order No. 2941672 is nodified to a citation under Section
104(d) (1) of the Act and Beth Energy Mnes, Inc., is directed to
pay a civil penalty of $1,000 within 30 days of the date of this
deci sion. John A. Ronto, James Nuccetelli and Samuel Kubovcik are
in violation of Section 110(c) of the Act as charged and are
directed to pay a civil penalty of $400 each within a 30 days of
the date of this decision.

Gary Melick
Adm ni strative Law Judge
(703) 756-6261

FOOTNOTES START HERE

1. Section 104(d) of the Act reads as follows:

(1) If, upon any inspection of a coal or other mne, an
authorized representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
violation do not cause iminent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other nmine safety or health hazard,
and if he finds such violation to be caused by an unwarrantabl e
failure of such operator to conmply with such mandatory health or
safety standards, he shall include such finding in any citation
given to the operator under this Act. If during the sane
i nspection or any subsequent inspection of such nmine within 90
days after the issuance of such citation, an authorized
representative of the Secretary finds another violation of any
mandatory health or safety standard and finds such violation to



be al so caused by an unwarrantable failure of such operator to so
conply, he shall forthwith issue an order requiring the operator
to cause all persons in the area affected by such viol ation
except those persons referred to in subsection (c) to be

wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary deterni nes

t hat such viol ati on has been abat ed.

(2) If awithdrawal order with respect to any area in a
coal or other m ne has been issued pursuant to paragraph (1), a
wi t hdrawal order shall pronptly be issued by an authorized
representative of the Secretary who finds upon any subsequent
i nspection the existence in such mne of violations simlar to
those that resulted in the issuance of the w thdrawal order under
paragraph (1) until such time as an inspection of such m ne
di scloses no simlar violations. Follow ng an inspection of such
m ne which discloses no simlar violations, the provisions of
par agraph (1) shall again be applicable to that nine

2. At the conclusion of the Secretary's case-in-chief a
nmotion to vacate the Section 104(d)(2) w thdrawal order was made
on the grounds that the Secretary failed to produce any evi dence
of the absence of an intervening clean inspection follow ng the
i ssuance of the precedential Section 104(d)(1) Order. See United
M ne Workers of Anerica v. FMSHRC 768 F.2d 1477 (D.C. Cir. 1985).
The notion was granted and the order was accordingly nodified to
a citation under Section 104(d)(1) of the Act. See Footnote 1
supr a.



