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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 90-5-M
PETI TI ONER A.C. No. 15-00099-05514
V. Strunk Crushed Stone

HI NKLE CONTRACTI NG CORP. ,
RESPONDENT

DECI SI ON

Appear ances: Anne T. Knauff, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Nashville, Tennessee
for Petitioner;

Bob Connol ly, Esq., Stites & Harbison
Loui sville, Kentucky for Respondent.

Bef ore: Judge Melick

This case is before ne upon the petition for civil penalty
filed by the Secretary of Labor pursuant to Section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et
seq., the "Act," charging Hi nkle Contracting Corporation (Hinkle)
with two violations of mandatory standards and proposing a civi
penalty of $1,350 for the violations. The general issue before ne
is whether Hinkle violated the cited standards and, if so, the
appropriate civil penalty to be assessed in accordance with
Section 110(i) of the Act.

Citation No. 3438481 issued pursuant to Section 104(d) (1) of
the Actl
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charges, as anended, as foll ows:

A 36 inch belt conveyor provided with an el evated
wal kway along its entire | ength was not equi pped
with a functional enmergency stop device. The 575
conveyor was approxi mately 450 feet |ong. The
trough rollers created pinch points along the

| ength of the conveyor at approximately 42 inches
fromthe wal kway | evel. The conveyor had been
installed approximately 6 nonths prior and had been
fitted with the emergency stop device but had not
been wired electrically in order for the device to
function. The plant had been in operation since
March 13, 1989. The plant superintendent

Wl liam Huckaby, stated that they had been waiting
on the availability of conpany electricians to
furnish the installations. Managenent had not
taken any steps to lessen the risk or hazard

t hrough warni ng signs or hazard training for the
enpl oyees. This is an unwarrantable failure on the
part of the operator

The cited standard, 30 C.F.R 0O 56.14109, provides as

foll ows:

Unguar ded conveyors next to the travel ways shall be
equi pped with--

(a) Enmergency stop devices which are |ocated so
that a person falling on or against the conveyor
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can readily deactivate the conveyor drive notor, or
(b) Railings which--

(1) Are positioned to prevent persons fromfalling
on or agai nst the conveyor

(2) WIIl be able to withstand the vibration, shock
and wear to which they will be subjected during nornal
operation; and

(3) Are constructed and maintained so that they wll
not create a hazard.

Hi nkl e acknowl edged at hearing that it had neither an
oper abl e emergency stop device nor guard rails along its 450 foot
Il ong No. 57 conveyor. Hinkle alleges that an unwitten so-called
"42 inch exception" to the cited mandatory standard was
applicable to this case. Under this purported exception belt
conveyors that are 42 inches or higher above the adjacent wal kway
need not be guarded or have an operabl e emergency stop device.
Since the conveyor here was higher than 42 inches Hinkle
mai ntai ns that the "42 inch exception" applies and that there was
accordingly no violation

The origins of this purported "42 inch exception" are
unclear. In its answer filed in this case Hnkle states it was an
unwritten "rul e-of -thumb" applied by anot her Federal agency, the
Cccupational Safety and Health Adm nistration (CSHA). WIIliam
Huckaby a Hi nkl e superintendent recalled that it was a guideline
once used by the State of Okl ahoma which he | earned about when
taking a licensing test there. Safety Director Lowell Manning
t hought that other MSHA inspectors had told himof the "42 inch
exception”. Hinkle elected however not to call any such MSHA
i nspector who had al l egedly given this advice.

Nei t her | nspector Shanholtz nor MSHA field office supervisor
Vernon Denton had ever heard of any such "42-inch exception" to
the mandatory standard. Indeed there is nothing in the |anguage
of the regulation to even renptely suggest such an exception
Moreover there is no rational basis for such an exception
I ndeed, to the contrary, the nost hazardous area of exposure to
m ners woul d appear to be within arns reach above 42 inches.
Under the circunmstances | find the so-called "42-inch exception”
to be a fiction. The plain | anguage of the standard nust in any
event prevail

Since the conveyor when installed in 1988 came al ready
furni shed with an emergency stop cord and required only m ni nal
electrical installation to activate, | find the failure of
management to have had the cord activated to have been
particularly negligent. This negligence is further aggravated by
all owi ng the non-functioning stop cord
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to remain in place thus giving a false sense of security.
Operator negligence was even further aggravated by isolating the
only means of stopping the conveyor at a |ocation some 200 feet
fromthe conveyor. This is the type of aggravated conduct and
onmi ssion that constitutes unwarrantable failure. Enmery M ning
Cor poration 9 FMSHRC 1997 (1987).

In reaching these negligence and "unwarrantable failure"
findings | have not disregarded Hinkle's clains that the conveyor
had previously been inspected by MSHA i nspectors and had never
before been cited. However the only credible evidence that the
belt had in fact previously been inspected came from | nspector
Shanhol tz himsel f. According to Shanholtz when he previously
i nspected the plant it was not in production and the cited belt
was not running. In any event even had other inspectors failed to
di scover the violative inoperable stop cord on prior inspections,
that is by no neans indicative of any MSHA approval of the
violation. Indeed the presence of the stop cord, albeit an
i noperabl e one, may very well have deceived other inspectors into
believing there was no viol ation.

The violation was al so of high gravity and "significant and
substantial". In order to find a violation "significant and
substantial", the Secretary has the burden of proving the
exi stence of an underlying violation of a mandatory standard, the
exi stence of a discrete hazard (a neasure of danger to health or
safety) contributed to by the violation, a reasonable likelihood
that the hazard contributed to will result in an injury, and a
reasonabl e |ikelihood that the injury in question will be of a
reasonably serious nature. Mathies Coal Co., 6 FMSHRC 1 (1984).

The testinony of |nspector Shanholtz is credible in this
regard and fully supports the gravity and "significant and
substantial" findings. In reaching this conclusion | have not
di sregarded Hinkle's clains that the condition was not hazardous
since there had never previously been any injuries along the belt
and that the work of lubrication, maintenance and cl eanup al ong
the belt was performed only when the belt was shut down.

I nspect or Shanhol tz noted however, wi thout contradiction, that
there was in fact pedestrian traffic on the wal kway i medi ately
adj acent to the unguarded conveyor. Moreover the hazard was
particularly serious in this case because of the absence of any
st oppi ng mechanismin close proximty to the beltline. The only
stop switch for the belt was | ocated sone 200 feet away. Thus if
a mner becanme caught in the belt it was indeed reasonably likely
that serious injuries or death would occur before the belt could
be shut down.
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Citation No. 3438483 charges a "significant and substantial"
violation of the mandatory standard at 30 C.F.R 0O 56.3200 and
charges as foll ows:

Loose, unconsolidated material was observed on the
hi ghwal | where the pit haul road parallelled the

west quarry wall. Large |oose slabs and boul ders,
some wei ghting several tons, were observed along a
200 foot section of the wall. The ground al ong the

wal | was fractured and fragnented. The wall was
approximately 40 feet high. Haul age equi prent and
pi ckups utilized the road on a daily basis. One
section of the road was slightly overhung by the
| oose material .

The cited standard 30 C.F. R 56.3200 provi des as
fol |l ows:

Ground conditions that create a hazard to persons
shall be taken down or supported before other work
or travel is permtted in the affected area. Unti
corrective work is conpleted, the area shall be
posted with a warni ng agai nst entry and, when | eft
unattended, a barrier shall be installed to inpede
unaut hori zed entry.

According to | nspector Shanholtz the cited | cose nmateria
was fractured with nunerous cracks. Some of the material was al so
i n overhanging rock. He also found that along the top edge there
were | arge round boulders "just sitting there"” with "nothing
hol di ng them'. According to Shanholtz, Foreman Tim Hatton, who
was acconpanying himduring his inspection, agreed that the cited
conditions did exist and admitted that the |arge boul ders on the
top edge appeared to be "sitting on nothing but their
i magi nation".

Shanhol tz al so observed that the highwall actually over hung
a section of the road. Ot her |oose material along the highwal
al so was in need of scaling. According to Shanholtz falling
material would Iikely have dropped onto the haul road on which
haul age equi pment and pick-up trucks were operating. Shanholtz
opi ned therefore that it was highly likely for serious injuries
or fatalities to occur

Shanholtz al so found the operator chargeable with high
negligence in that MSHA officials had previously discussed the
hi ghwal | problenms with Hinkle officials. Hinkle had then agreed
to scale the highwall and wi den the road. |ndeed
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Shanhol tz hinself had di scussed these problens with Hinkle
representatives during his October 1988 visit.

According to Shanholtz, Hatton also adnmitted that he and
Lowel I Manning had i nspected the highwall the week before the
i nspection and had agreed that it needed scaling. They had
reportedly stopped scaling operati ons however because the
machi nery they had woul d not reach high enough al ong the wall
Shanhol tz observed that it took seven days after the citation was
i ssued to properly scale the highwall and thus abate the problem

Wthin this framework it is clear that the violation is
proven as charged and that it was "significant and substantial"”
and of high gravity. | find Inspector Shanholtz's testinony in
this regard to be credible including his testinony regarding
adm ssions by representatives of the operator at the time of the
i nspecti on.

VWhil e Hatton denied at hearing that he nmade the adm ssions
attributed to himby Shanholtz | do not find his denials to be
credi ble. Moreover | can give but little credence to the
self-serving statenents of Lowell Manning, WIIiam Huckaby, and
Ti not hy Cooner .

Considering the criteria under section 110(i) of the Act |
find that the following civil penalties are appropriate. Citation
No. 3438481, $750, Citation No. 3438483, $600.

ORDER

Hi nkl e Contracting Corporation is hereby directed to pay
civil penalties of $1,350 within 30 days of the date of this
deci si on.

Gary Melick
Adm ni strative Law Judge
FOOTNOTES START HERE

1. Section 104(d)(1) reads as follows:

I f, upon any inspection of a coal or other mine, an
authorized representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
violation do not cause iminent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other nmine safety or health hazard,
and if he finds such violation to be caused by an unwarrantabl e
failure of such operator to conmply with such mandatory health or
safety standards, he shall include such finding in any citation
given to the operator under this Act. If during the sane
i nspection or any subsequent inspection of such nmine within 90
days after the issuance of such citation, an authorized
representative of the Secretary finds another violation of any
mandatory health or safety standard and finds such violation to



be al so caused by an unwarrantable failure of such operator to so
conply, he shall forthwith issue an order requiring the operator
to cause all persons in the area affected by such viol ation
except those persons referred to in subsection (c) to be

wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary deterni nes

t hat such viol ati on has been abat ed.



