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Appear ances: Thomas Whit ney Rodd, Esq., and Janes B.
Zi marowski, Esq., Morgantown, West Virginia, for
t he Conpl ai nants;
Robert L. Ceisler, Esq., and Thomas A. Lonich
Esq., CElI SLER RICHVAN SM TH, Washi ngt on
Pennsyl vani a, for the Respondent.

Bef or e: Judge Koutras
St at enent of the Proceedings

These proceedi ngs concern discrimnation conplaints filed by
t he conpl ai nants agai nst the respondent pursuant to section
105(c) of the Federal Mne Safety and Health Act of 1977. The
conpl ainants filed their initial conplaints with the Secretary of
Labor, M ne Safety and Health Adm nistration (MSHA), and were
advi sed by MSHA that after review of the information gathered
during the investigation of their conplaints, MSHA determ ned
that violations of section 105(c) had not occurred. The
conplainants then filed their conplaints with the Comm ssion, and
heari ngs were held in Washi ngton, Pennsylvania. The parties filed
post heari ng argunments which | have considered in the course of ny
adj udi cati on of these matters.

The record reflects that the Nemacolin Mne was at one tine
an active producing mne, and that it was operated by the LTV
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St eel Corporation. The respondent was an i ndependent contractor
performng contract services at the mine incident to its

di smantling and sealing, and the mne was still under the
ownership of the LTV Steel Corporation while this work was being
performed. Conplainant Terry Fowl er alleges that he was
termnated fromhis enployment with the respondent for reporting
safety violations to m ne managenent and to MSHA and state mne
i nspectors. Conplai nant Roger D. Broadwater alleges that he was
term nated fromhis enployment for speaking with an MSHA

i nspector who was at the mine site conducting an investigation
into an alleged safety violation

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30 U S.C
0 301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0O 815(c)(1), (2) and

(3).
3. Commi ssion Rules, 29 C.F.R 0O 2700.1, et seg.
| ssues

The issues presented in these proceedings are (1) whether
the conpl ai nants engaged in any safety activities protected by
the Act, and if so, (2) whether the respondent retaliated against
them by term nating their enploynent for engaging in such
activities. Additional issues raised by the parties are
identified and di scussed in the course of these decisions.

Conpl ai nants' Testi nony and Evi dence

James Vavrek, testified that he worked at the Nemacolin M ne
for 12 years as a continuous-m ner operator, repairmn, and
el ectrician, and al so served as a union safety wal karound and
conmitteeman. He confirmed that the mine ceased operating in
August, 1986, because it was "basically mned out."” After he was
laid off, he was hired by the respondent in March, 1987, as part
of several crews working to seal the underground shafts and the
sl ope. He worked as a general |aborer, and in April, 1988, was
appoi nted the safety director because of his know edge of the
m ne safety rules. He confirmed that he would report safety
violations to project superintendent Jay McDowel |l and job
superintendent Bill Parshall, but primarily to M. Parshall (Tr.
17-27).

M. Vavrek stated that he was appointed safety director the
day after a Federal inspector came to the mine and issued sone
"(d) orders" shutting down the job site at the slope. Prior to
this inspection, M. Fow er had registered "certain observations
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and conpl ai nts about problens on the slope” to "Arty," an

i ndi vi dual who he believed was a foreman. M. Vavrek stated that
M. Fow er also nmentioned these problens to himbefore he becane
the safety director, and to Ben Jordan, a |aborer who was not
part of managenment (Tr. 33).

M. Vavrek identified the "problens" referred to by M.
Fow er as "illegal" lights on the slope which were not enclosed
in glass, the use of a gasoline chain saw and cenment cutter
i nside the slope, and the snoking of cigarettes by job
superintendent WIliam Parshall. M. Vavrek identified "Arty" and
"Kenny" as Art Brienza and Ken Laida, and he stated that these
i ndi viduals canme to the slope area with daily work orders and
told the workers what work was needed to be done on the slope
(Tr. 36). M. Vavrek did not know whether M. Parshall was al so
advi sed of these conmplaints (Tr. 35).

M. Vavrek stated that enployees would bring "safety issues”
to him and that M. Fow er al so brought safety conplaints to his
attention. He confirned that he previously worked with M. Fow er
at the Nemacolin Mne "off and on" for 2 or 3 years, and he
considered himto be a very good worker while enployed at the
mne and with the respondent. He stated that M. Fow er never had
a safety or mne managenent grievance filed against him and that
he would rate M. Fow er as "extrenely high" as a foreman who
paid attention to safety questions (Tr. 43).

M. Vavrek stated that in April and May, 1988, M. Fow er
conpl ained to hi mabout people being transported in a bucket with
oxygen and acetyl ene tanks which were not fastened or tied off.
M. Vavrek stated that he told M. Parshall about these
conplaints and informed himthat if the violations persisted and
were not corrected, there was a risk that an i nspector would
issue a violation if he were in the mne and observed the
conditions (Tr. 46-47).

M. Vavrek stated that M. Fow er al so conpl ai ned about a
contractor blasting and shooting while the blaster was 25 feet
away, the failure to tie down acetylene torches while they were
in use or stored, the lack of fire extinguishers at the places
where wel di ng was taking place, and the hauling of unsecured
acetylene tanks in pickup trucks. M. Vavrek stated that these
conplaints were brought to his attention, and to the attention of
M. Parshall (Tr. 47-49). He also stated that M. Fow er
conpl ai ned that he was not being pernmitted to make his gas checks
in accordance with the nmine sealing plan (Tr. 50-51).

M. Vavrek stated that M. Fow er's conplaint about M.
Par shal | snoki ng underground was nmade to himand to Art Brienza,
and that his conplaint about the use of gasoline tools
underground was nmade to him to M. Brienza, and to M. Jordan
(Tr. 49, 51). M. Fow er also conplained on a few occasi ons



~471

about the handling of asbhestos which was being thrown down off
the side of the building and permitted to lay on the ground, and
the I ack of self-contained self-rescuers underground while work
was being perforned at the slope (Tr. 51, 54).

M. Vavrek stated that M. Fow er regularly brought up
safety matters, and that M. Parshall was nmore aware of the
conplaints than M. MDowell because M. Parshall was at the
sl ope area where the work was being performed, and M. MDowell
remai ned at the office (Tr. 54).

M. Vavrek stated that he told M. Parshall about M. Fow er
bringing up these safety matters on "a few occasions” (Tr. 55).
M. Vavrek stated that in April, 1988, Federal inspectors Janes
Conrad, Cliff Spangler, and Robert Newhouse were in the sl ope
area and called the mners out after issuing an inmnent danger
order. M. Fow er was talking to Inspector Conrad about hunting,
and M. MDowell told M. Vavrek that he did not want M. Fow er
talking to the inspector. M. Vavrek did not know why M.
McDowel | singled out M. Fow er (Tr. 55-58).

M. Vavrek stated that it was his inpression that M.
Brienza and M. Laida were forenen, that everyone went to them
for orders "quite a bit," that M. Brienza and M. Laida "cane
down and told what was to be done," and if there were any
guestions "we would go to Art or Ken" (Tr. 60). If M. Brienza or
M. Lai da needed direction, they would go to M. Parshall, and
M. Parshall was on the slope "sonmetines" (Tr. 60).

M. Vavrek stated that approxi mtely 3 days before M.
Fow er was term nated he (Vavrek) was with I nspector Spangler and
M. Fow er informed themthat he had not made a gas check at the
sl ope work area and that "they were not followi ng the plans." M.
Vavr ek expl ained that M. Fow er was the only person working for
the respondent who was qualified to make the required gas checks
prior to the start of any work in the slope (Tr. 61).

M. Vavrek stated that after speaking with M. Fow er, he
(Vavrek) and I nspector Spangler spoke with M. John Hoelle, an
engi neer who drafted the MSHA approved m ne sealing plan. M.
Vavrek believed that the plan required a qualified person to
preshift the shaft work areas, and that the plan was not being
followed (Tr. 63). M. Vavrek stated that he and | nspector
Spangl er then spoke with M. MDowell in his office, and after
reviewing the mne fire boss book, M. Spangler found that it was
not signed. M. Vavrek stated that |nspector Spangler comented
that "Terry approached us and said that the plan was not being
foll owed” (Tr. 63).

M. Vavrek stated that after M. Spangler informed M.
McDowel | that the plan was not being followed, M. MDowell "was
pretty upset. He swore a little bit," and referred to
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M. Fower as a "fat roly-poly"” (Tr. 64). M. Vavrek stated that
this encounter with M. MDowell occurred the day prior to M.
Fowl er's lay-off, and that he (Vavrek) continued in the
respondent’'s enploy for another 4 nonths or so until August, 1988
(Tr. 65).

M. Vavrek stated that the day following M. Fower's
departure, the job was shutdown by a state inspector because
there was no qualified or certified person to preshift the work.
The respondent then contacted LTV M ne Superintendent Art Jones
to come and preshift the job. M. Vavrek stated that the state
i nspector called himand asked if he were certified, and M.
Vavrek told himthat he was not. M. Vavrek stated further that
M. Fowl er was the only person on the job who was qualified to
legally preshift the work, and that a day or so later, the
respondent hired soneone el se who had the "papers" to do the
norni ng preshifting, and the work then resunmed (Tr. 66).

M. Vavrek stated that sometime in May or June, 1988, after
M. Fower's termnation, M. Parshall told himthat M. Fow er
"woul d never get a job at Meadow Run if he had anything to do
with it" (Tr. 66). He explained that Meadow Run was a new m ne
whi ch had opened up and was hiring (Tr. 66). M. Vavrek stated
that M. Fowl er was "the main person" bringing safety matters to
the attention of respondent's managenent, and that 2 days |ater
the Federal inspectors cane in and shut the sl ope down. M.
Vavrek believed that M. Parshall or M. MDowell had know edge
of M. Fowl er bringing up the safety issues 2 days before the
sl ope was cl osed because M. Fow er brought these matters to M.
Brienza, and he in turn would go to the office and report what
was going on (Tr. 68).

M. Vavrek al so believed that M. Fowl er was the "main nan"
who brought the safety nmatters to the MSHA i nspectors because M.
Fowl er told himand | nspector Conrad about the sl ope conditions.
M. Vavrek stated that the inspectors had received a phone call,
and he believed that M. Fow er had made the call. M. Vavrek
deni ed that he had nmade the call, and confirnmed that he was not
the safety director or involved with the safety conmttee prior
to the tinme the slope was closed down (Tr. 70).

M. Vavrek confirmed that he did not know for a fact that
M. Brienza told M. MDowell and M. Parshall about M. Fower's
conplaints, and that he did not know whether M. Fow er went
directly to M. Parshall or M. MDowell with his conplaints. M.
Vavrek stated that M. Fowl er went through M. Brienza with his
conpl aints "because he thought, just |ike everyone el se, thought
he was a foreman"” (Tr. 71).

M. Vavrek stated that in June, 1988, the respondent and
several other contractors were involved in the denmolition of
surface structures which housed el ectrical transformers or panel
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boxes which were | abeled to indicate that the equi pnent contai ned
PCB's. An allegation was nmade that the respondent was dunping
these transforners down a shaft which was being seal ed, and MSHA
conducted an investigation of the matter. M. Vavrek stated that
the day prior to M. Broadwater's discharge, he "heard" that the
transfornmers were dunped down the shaft, but that he was not on
the job when this purportedly occurred and "just heard tal k about
it." He stated that he heard about it from M. Broadwater, Homer
Ni chol son, and Bob Vance, and that M. Broadwater told himthat
"he saw them dunping” (Tr. 77). He explained that M. Broadwater
tol d himabout the dunping while they were having |unch and that
he was upset about it. The next day, the inspectors canme to the
mne (Tr. 74-78).

M. Vavrek stated that the inspectors spoke to a nunber of
peopl e about the purported dunmping, including M. Broadwater, but
they did not speak to him (Vavrek) about the matter. M. Vavrek
stated that M. Broadwater told himthat he had called the
i nspectors (Tr. 81).

On cross-exam nation, M. Vavrek confirmed that M. MDowel |
pl aced himin charge of safety nmatters on the project because of
his safety experience, and that it was his job to renedy safety
violations. He also confirmed that MSHA i nspectors receive safety
conplaints in confidence and are not pernmtted to reveal the
nanmes of individuals who conplain. He believed that |nspector
Spangl er violated confidentiality by telling M. MDowell that
M. Fow er had brought the matter concerning the preshift gas
check to his attention (Tr. 85).

M. Vavrek identified the m ne preshift exam nation book,
and stated that he checked the book and found that no gas checks
were recorded in the book for the 2 days before M. Fow er was
term nated on May 23, 1988 (Tr. 87). He stated that he checked
the book to determ ned whether M. Fowl er had made gas checks
whil e "burning" was going on, and he could not find any onshift
book that one would sign to verify that gas checks were made
under state law (Tr. 90-91). He explained that no entries were
made concerning the gas checks because M. Fow er did not exam ne
the area (Tr. 93). He believed that anytine M. Fow er makes a
preshift or onshift exam nation, it nmust be noted in the book
(Tr. 94).

M. Vavrek stated that M. Fow er told himthat M. Parshall
woul d contact hi mwhen he was needed to nmake his exani nations and
woul d then send himto the areas which needed to be exam ned. He
confirmed that the book entry reflects that M. Fow er exam ned
t he nunber one shaft on May 17, 1988 (Tr. 96). M. Vavrek further
confirmed that state |law required anyone in M. Fow er's position
to inspect a shaft before any burning is done, and he assuned
that M. Fow er knew the law (Tr. 97).
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M. Vavrek confirmed that he specifically told M. Brienza about
the gasoline cenment cutter and chain, the lights on the sl ope,
and snoki ng underground, but that he did not speak to M.
McDowel | or M. Parshall about these matters even though they
were on the job every day, and no one stopped himfrom speaking
with them He explained that he spoke with M. Brienza because he
believed he was a foreman (Tr. 99-100).

M. Vavrek stated that when he received conplaints from M.
Fowl er he either told M. Parshall about them or corrected the
probl em hinself. He confirned that when he conplained to M.
Parshal | about safety violations, M. Parshall would at tines
have them corrected, and at tinmes would not. M. Vavrek stated
t hat when M. Parshall did nothing, he (Vavrek) also did nothing.
M. Vavrek confirmed that he told M. MDowel| about a few
conpl aints, and when he told himabout the need for fire
extingui shers, M. MDowel| would take them out and put them on
the equi prment (Tr. 104).

M. Vavrek confirnmed that when he was laid off in August,
1988, M. Parshall and M. MDowell knew that he had made safety
conplaints. He confirmed that he did not file any discrimnation
cl ai m because he asked to be laid off. He explained that he found
anot her job and requested to be laid off and "couldn't see
sonmeone else getting laid off" (Tr. 105). He confirnmed that in
August, 1988, the respondent's job at the mne "was runni ng down"
and people were being laid off. He confirned that |lay-offs were
taki ng place from March through June, 1988, but denied that the
wor k had sl owed down (Tr. 105). He confirmed that he knew t hat
t he respondent had subcontracted part of the shaft sealing work
to another contractor, but denied that this reduced the need for
| aborers or enployees (Tr. 106).

M. Vavrek stated that he could only recall John Bair and
Dave Knisely being laid off (Tr. 107). He then confirmed that
enpl oyee Janmes Lowt her was laid off, and that enployee Frank
Pavl ovi ch got another job (Tr. 108). After the layoffs,
additi onal people were hired to do the sane work, but he did not
know how many were hired (Tr. 114).

M. Vavrek confirmed that in a statenent made to MSHA
I nspector John Savine during his investigation of the
di scrimnation conplaints he told M. Savine that he was not sure
that M. Brienza and M. Laida were "bosses or managenent nen,"
that he is still not sure that they were in fact foremen, and
that all he knew was that they came in with work orders (Tr.
111-112).

M. Vavrek confirmed that M. Broadwater never made any
safety conplaints to him He also confirmed that "he heard" that
MSHA found no evidence that any transforners were in fact dunped
down the shaft, and he denied any know edge that an inventory
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made of the transfornmers revealed that only one transformer was
mssing (Tr. 118-119).

M. Vavrek confirmed that M. Broadwater told himthat he
had conpl ai ned to MSHA about the transformers (Tr. 119). He al so
confirmed that he did not tell M. MDowell or M. Parshall about
M. Broadwater's statement to him (Tr. 120). He al so confirned
that he did not tell M. Savine about M. Broadwater's statement
because he did not know about it at the tinme he was intervi ewed
by M. Savine, and M. Broadwater told him about the transforners
after he had spoken to M. Savine (Tr. 121).

Terry L. Fow er testified with respect to his enpl oynent at
the Nemacolin Mne, and confirmed that he held several foreman's
positions, including underground shift foreman supervising 120
underground mners. He confirmed that he holds certifications
fromthe State of Pennsylvania as an underground assi stant m ne
foreman, and that he is certified to nake nmethane gas tests and
air readings. He confirmed that he had a good work record at
Nemacol i n and never had any disciplinary problens (Tr. 125). He
identified a letter of recommendati on dated June 15, 1983, from
t he superintendent of the Nemacolin Mne (Tr. 126).

M. Fow er confirmed that he has worked for Jedco M nerals
at the Ccean Five M ne since October 31, 1988, as a section
foreman, and that he was unenpl oyed for a few nonths after he was
term nated by the respondent, except for "odds and ends jobs"
doi ng road and contract work tearing down buildings (Tr. 127,
exhibits C1 and C 2).

M. Fow er confirmed that he was laid off by Nemacolin
because the m ne shutdown, and that M. MDowell hired himafter
confirmng that he had fire boss and assistant m ne foreman's
papers. He confirned that he started work on approxi mately
February 17, 1988, as an underground fire boss and | aborer and
was pai d approximately $8 an hour (Tr. 130). He described his
fire boss duties, and confirmed that nanagenent woul d inform him
where the work was taking place, and that he would rmake his
preshi ft exam nation before work began in the shafts and sl ope.
He confirmed that there were four shafts, the slope, and surface
bui | di ngs and ponds, and a tipple. After conpleting his preshift
exam nations, he perfornmed his laborer's work (Tr. 131). M.
Parshall would inform himwhere the work was taking place, and
M. MDowel|l was present in the office when he went there to
receive his assignments from M. Parshall (Tr. 132).

M. Fow er stated that his work assignnents conducting the
required tests took himto different shafts, two of which are six
or seven mles apart. He always entered his inspections in the
m ne books after he conpleted them and would then receive his
wor k assignments from M. Parshall, and on occasion from M.
McDowel | (Tr. 134). He described the work which he did at
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the sl ope and shafts, including the "burning" or cutting of neta
with acetylene torches (Tr. 134-136).

M. Fow er stated that after observing violations around the
shaft, he informed M. Parshall about a conpressor, the use of a
gasol i ne powered grinder and power saw, M. Parshall snoking
under ground, and the presence of uncertified and untrai ned people
under ground. He explained that M. Brienza and M. Laida wal ked
down the shaft slope for a few hundred feet without a flanme
safety light or spotter and w thout permission to enter the mne
He al so expressed his concern about self-rescuers, backup horns
on vehicles, the inproper hauling of oxygen and acetyl ene tanks,
and fire extinguishers. M. Fow er stated that he raised these
concerns when he was working in the slope in late March and early
April, 1988, and before M. Vavrek became the safety director
(Tr. 138). He stated that he spoke to M. Parshall about these
matters and "nentioned a few' to M. MDowell. M. Fower stated
that he advised M. Parshall about the violations and informed
himthat the inspectors would "wite themup" and that he
(Parshall) should take care of them He also stated that M.
Parshall said "I know' when he called these matters to his
attention (Tr. 138).

M. Fow er stated that he inforned M. Parshall and M.
McDowel | about the slope violations 2 days before the inspectors
came in and issued violations closing down the slope (Tr. 140).
Most of the violations were brought to the attention of M.
Parshall, and "a few' were brought to M. MDowell's attention
but nothing was done to correct the conditions (Tr. 141).

M. Fow er confirmed that he tel ephoned MSHA i nspector Janes
Conrad at his home and told himabout the violations and inforned
himthat he was the fire boss and wanted himto do sonething
about it and have the violations corrected. M. Fow er stated
that he called M. Conrad the day before the inspectors cane to
the m ne, and he requested that his name not be divulged (Tr.
143). M. Fow er stated that he al so conpl ai ned about a
nonper i ssi bl e cabl e runni ng down the sl ope where he was worKki ng,
and uncovered |ight bulbs (Tr. 143).

M. Fow er confirmed that he did not enter the violations he
conpl ai ned about in the m ne books because the conditions did not
exi st when he made his exam nations. He asserted that the
violations occurred during the shift after the conpletion of his
exam nation. He further explained as follows at (Tr. 148-149):

Q You did bring it to the attention of management on
nunerous occasi ons that there were problenms even though
you didn't enter it in the book. Is that right?

A. Yes, sir.
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Q Is there any other reason you did not enter these
hazardous conditions into the book?

A | just didn't want to see the conpany have it
i nspected by the inspectors and give them a bad name
and wite violations. It's bad practice.

Q After you had done that nunmerous tinmes, you say,
you called the federal inspectors. Is that right?

A. Yes, sir.

Q And they cane out and they inspected the slope and
they shut it down.

A. Yes, sir.

Q Are you aware of the specific things they were
witten up for right now?
A. Yes, sir.

Q VWhat is your recollection?
A. Al the violations | tal ked about.

M. Fow er believed that the slope was shutdown for 1 day,
and that following this, M. Vavrek was appointed as safety
director (Tr. 150). The parties agreed that the slope was
shutdown on or about March 24 or 25, 1988, and that exhibit C 3,
are the copies of the citations issued by the MSHA inspectors
(Tr. 153). M. Fow er confirnmed that the violations which were
i ssued were those that he previously discussed with M. Parshal
and M. MDowell 2 days earlier. He stated that he called
I nspector Conrad because managenent was not taking any action to
correct the violations, and he identified the other MSHA
i nspectors who cane to the nmine as Cliff Spangler and Robert
Newhouse (Tr. 154).

M. Fow er stated that follow ng the shutdown of the slope
by the MSHA i nspectors, he informed M. Parshall and M. MDowel
that the conpany truck he was driving was not being inspected and
that they replied "so" (Tr. 155). He also found out that "stuff"
was bei ng dunped down the shaft, and no certified person was
exam ning the shaft. He asked the state and Federal inspectors
about the matter, and they confirmed that if any work is done
around the shafts they were required to be inspected by a
certified person. Since he was the only certified person at the
m ne site, and he did not inspect the shaft when the material was
dunped, M. Fow er concluded that the required shaft inspection
had not been conducted. He reported this to M. Vavrek in the
presence of |nspector Spangler, and M. Vavrek told M. Fow er
that he would check on it. M. Fower stated that he called
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state m ne inspector Raoul Vincinelli that same evening and
informed himthat the respondent did not allow himto conduct his
shaft inspections, and that M. Vincinelli told himhe would
speak to managenment (Tr. 156-160). M. Fowl er called M. Vavrek
at his home and M. Vavrek told himthat M. MDowell had
referred to him (Fower) as "a winp or fat boy or something." M.
Fow er did not tell M. Parshall that work was bei ng conducted at
the shaft without anyone inspecting it, but that a State and
Federal inspector told M. Parshall to make sure that he (Fow er)
makes his tests (Tr. 159-160). M. Fowl er stated that he was
termnated 1 day later after these events occurred (Tr. 160).

M. Fow er stated that M. Parshall spoke with himat the
end of his work shift and informed himthat "I'm going to have to
l et you go" for "lack of work." M. Fowler stated that he said
nothing and left the site. He then called M. Vincinelli that day
or evening and infornmed himthat managenment had lied to him and
had no certified people working for them The next day, M.
Vincinelli went to the site and shut the job down. M. Fow er
stated that following this shutdown, it was his understanding
t hat the nethane checks were made by M ne Superintendent Art
Jones (Tr. 163-164).

In response to a question as to whether M. Parshall or M.
McDowel | ever expressed any displeasure with his safety
activities, M. Fowl er stated that M. Parshall questioned his
wher eabout s when he was gone for 4-1/2 hours maki ng net hane
checks where holes were being drilled and shot. M. Fow er stated
that he informed M. Parshall that he could contact the State or
Federal inspectors to verify what he was doing, and asked M.
Parshall not to interfere with his methane testing (Tr. 167).

M. Fow er stated that M. MDowel| questioned hi mabout
some comments he purportedly nade to the nmine owner, and
i ndicated that he (Fowl er) had made the owner mad (Tr. 167). The
next day, M. Parshall and M. MDowel| argued with hi mabout his
reporting late for work, and when M. Fow er asked them whet her
there was "a problem and did not want to be harassed, M.
McDowel | stated "well, 1've been getting too many 800 phone
calls" (Tr. 168). M. Fower took this to nmean that sonmeone had
called an inspector, and that M. MDowel| believed he had called
the inspectors (Tr. 169).

M. Fow er stated that he did not know the mne owner, but
offered to speak with him However, M. MDowel| stated "that is
not a good idea" and that "the owner could get real tough." M.
McDowel | stated that he did not |like to be threatened, and M.
Fow er stated "I don't either, Jay" (Tr. 169). M. Fow er stated
he wanted to speak with the owner because he had never spoken to
hi m and wanted to find out why he was nmad (Tr. 170).
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M. Fow er stated that on one occasi on when a safety neeting was
supposed to be held, M. MDowel|l comented that "he was not
going to be a safety nut on no job" (Tr. 171). M. Fower stated
t hat management never criticized his job performance. He stated
that he called the Federal inspectors because managenment was not
doi ng anyt hing about the violations, and since he had to sign the
fire boss books, he was concerned that nanagenment woul d bl ane
him and that M. Parshall and M. MDowell "did not know the
laws" (Tr. 172).

M. Fow er stated that M. Brienza and M. Laida rode to
work with M. Parshall and they talked on the job about soneone
calling the MSHA i nspectors. M. Fowl er stated that they stated
that M. Parshall and M. MDowell were mad because sonmeone was
calling the MSHA i nspectors and they wanted to know who it was.
M. Fow er stated that he wanted everyone to know about the
conditions that he conplai ned about, and he believed that M.
Bri enza and M. Laida "would run to nanagenent and tell them
everything" (Tr. 173).

M. Fow er stated that he did not resent M. Brienza and M.
Lai da giving himwork assignnments and had "no ax to grind with
them"™ He stated that M. Brienza and M. Laida "both told ne
they was conpany." He al so stated that he received his daily work
assignments from M. Brienza, M. Laida, and M. Parshall, and
that he would find out about his daily work assignnents when he
went to work (Tr. 176).

On cross-exam nation, M. Fow er stated that approximtely 3
days after he was hired by the respondent he began making
conpl ai nts about safety violations, and that he made them
intermttently from February 20 to May 22, 1988. He confirnmed
that he knew that M. Parshall was the superintendent and that
M. MDowel|l was the project manager, and that they would be the
| ogi cal people to conplainto (Tr. 178-181).

M. Fow er reviewed a copy of his 12-page statenent given to
MSHA | nspector John Savine in connection with his conplaint, and
stated that although "he may have left something out,"” his
statenents were true (Tr. 183). M. Fow er stated that he told
M. Parshall and M. MDowell about all of the conplaints which
are referred to in his statenent to M. Savine (Tr. 189). He
conceded that he did not tell M. Savine that he had spoken to
M. MDowell and M. Parshall about these conplaints, and stated
that he told M. Savine that "I went to managenent. Managenent is
Jay and Bill" (Tr. 188). In response to a comrent by respondent's
counsel that his statenent made to M. Savi ne does not include
any assertion that he specifically told M. Parshall or M.
McDowel | about his conplaints, M. Fow er responded "I told you I
left things out" (Tr. 189).
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M. Fow er confirmed that he was a menmber of the United
St eel wor kers Local 3403, and that the |ocal represented the
respondent’'s enpl oyees on the job at the mne. He confirmed that
the President of the local, Tom Sinmon, filed a grievance on his
behal f regarding his termnation. M. Fow er confirmed that he
told M. Sinon that "I got laid off or discharged or fired,
what ever you want to call it, and they hired a guy in ny place"
(Tr. 190-195). M. Fower confirnmed that his grievance was not
pursued because it was not tinmely filed (Tr. 211).

M. Fow er identified the nmine exanm ner's book, and he
confirmed that in his capacity as the exam ner he was supposed to
make entries concerning mne conditions, gas tests, and any
safety violations. In response to questions concerning certain
entries he made in this book, M. Fow er conceded that w thout
exception, each of the shafts and sl ope which he exam ned on the
days shown in the book were all noted by himto be safe (Tr.
195-198, exhibit R 1). M. Fow er explained that these areas
"were safe at the tinme" he inspected them and that the violations
t hat he conpl ai ned about took place during the shifts and that
the areas noted in the book "was safe every day except the few
days | told managenent about."” He further conceded that there are
no entries in the book that do not say "safe" in his own
handwiting for every exam nation noted in the book (Tr. 199).

M. Fow er confirned that no one ever told himnot to wite up
any violations in the book (Tr. 201).

In response to further questions, M. Fowl er stated that he
believed that M. Brienza and M. Laida were forenen because they
told himthey were "conpany” and not "union" (Tr. 208). He stated
that neither M. Brienza, M. Laida, M. Parshall, or M.

McDowel | were authorized to go underground unescorted because
they were not certified under Pennsylvania State | aw and had no
underground training (Tr. 208-210).

M. Fow er stated that M. Brienza and M. Laida nade
coments that "the inspectors are here. Fow er nust have call ed
the inspectors,” and that they nmade the statements "quite a few
times." He also stated that he personally observed M. Brienza
and M. Laida riding in a vehicle with M. Parshall (Tr.
213-214).

M. Fow er stated that one may assunme that any viol ations
whi ch may have occurred during a work shift were corrected in 1
day if he found the area safe during his next daily preshift
i nspection (Tr. 218). He stated that "nost of the tine" his
safety conmplaints were ignored and that is why he called the
Federal inspectors. In response to certain bench questions with
respect to whether he ever went to M. MDowell or M. Parshal
with his conplaints of violations, M. Fow er stated as foll ows
(Tr. 218-220):
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Q The point I'mmaking is were these conplaints that
were just altogether ignored or were they taken care of?

A. Most of the time they were ignored. That is why |
cal | ed.

Q Most of the time they were ignored.

A. That is why | called the Federal inspector
How were they ignored?
They weren't taken care of.

Q
A

Q Did you ever go to M. MDowell or M. Parshall
who were the powers to be at the mine?
A
Q

A
Q

| told Bill and | told Jay about a few.
Whi ch ones?
VWi ch ones?
Do you renenber which ones you told them about?
A. | can't renmenber. They didn't want to correspond
or help out, so | said | would have to go to an inspec-
tor to get sonething done.
Q You told themthat.

A. Yes.

Q On how many occasions did you tell themthat you
had to go to the inspector?

A | told Jay -- excuse ne. | told Bill if he inter
fered with ny tests, with nmy exam nations, that | would
go to the Federal and State inspectors. | told Bill this.

Q I'mtaking about the conditions that you say they
didn't take care of. Did you tell them about conditions that --

A. | told them about -- we had conditions. And they
did nothing. They gave nme dirty | ooks and started treating me --

Q Do you know whet her they took care of then?
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A. Sonme they did and some they didn't.

M. Fow er denied that he ever heard M. Brienza state that
he was "union," denied that he ever cursed M. Brienza or had a
fight with him or that he ever told M. Laida that he wanted to
be laid off because he had another job (Tr. 221-224).

John R Bair testified that he was fornmerly enpl oyed by the
respondent as a |l aborer for approximtely 6 weeks begi nning on
March 3, 1988. He stated that sone oil spilled out of a
transfornmer one day and he requested M. Vavrek to have him
tested for possible PCB exposure. M. Vavrek told himthat he
woul d ask managenent about it, and M. MDowell came to himlater
and cursed himand told himthat if he had any problens he should
cone to managenent. M. Bair stated that he al so asked M.
McDowel | for the identity of his union president so that he could
file a request to be tested for PCB exposure, and that M.
McDowel | cursed him M. Bair stated that M. MDowell never
responded to his testing request or for the identity of his union
president. M. Bair clainmed that he never received a union card
that no one knew what union they bel onged to, and that he could
not find the information (Tr. 227-231).

M. Bair stated that after his encounter with M. MDowel |
M. Parshall told himthat he would assign himto "burn cable" on
the hoi st house tower, but then left himstanding in the rain for
3 hours without a further work assignnent after he told M.
Parshall that he would not clinmb the tower because it was too
hi gh and he feared for his life (Tr. 234). The next day, M.
Parshall told himhe was |aying himoff because there was a
shortage of work. M. Bair stated he was actually laid off the
foll owi ng day and was not called back to the job (Tr. 235). He
confirmed that M. MDowell had initially hired himfor the job
(Tr. 238). M. Bair denied that he was still mad at M. MDowel |
but was nmad at the conpany because of the treatnent he received
(Tr. 247).

Roger Broadwater testified that he worked for the respondent
from approxi mately the mddle of March, 1988 until June 1, 1988,
and that he was hired by M. MDowell to work as a bul |l dozer
operator. He stated that he has never been fired froma job for
poor work and has never been the subject of any disciplinary
actions (Tr. 250-252).

M. Broadwat er described his work duties, including
| aborer's work, and cutting netal with a torch. He stated that
his work assignnents were primarily made by M. Parshall, and
that M. Brienza and M. Laida would also inform hi mwhere he was
needed to work on any given day (Tr. 252-255).

M. Broadwater stated that he was concerned about unsafe
wor k practices such as the lack of fire extinguishers, unsecured
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oxygen and acetyl ene bottles, the use of a Cherry picker with a
broken front stabilizer, and a man cage bei ng haul ed around

wi thout a safety rig (Tr. 255). He stated that he nentioned these
conditions to M. Parshall, and he believed that he spoke to M.
McDowel | about the oxygen and acetyl ene bottles when he first
started work (Tr. 256).

M. Broadwater stated that he observed two transfornmers
bei ng pushed down a skip shaft by a highlift operated by M.
Lai da, and that M. Parshall and others were present when this
occurred. M. Broadwater stated that he did not know whether the
transformers contai ned any PCB's, but that he was upset because
contam nants, oils, and flammabl e, combustible, and corrosive
materials were not allowed to be put down the shafts (Tr.
258-261). After arriving hone that same day he called M. Fow er
and told himabout the transfornmers bei ng pushed down the shaft
and M. Fow er had a friend of his, John Cox, call himback. M.
Broadwater told M. Cox what he observed, and M. Fow er called
the MSHA inspectors, and they cane to the mne the next day (Tr.
264).

M. Broadwater stated that when he returned to work the day
after speaking with M. Fowl er, the inspectors were at the nmine
and wanted to know i f anyone knew anythi ng about the transforners
bei ng dunped down the shaft. M. Broadwater stated that he feared
for his job and said nothing directly to the inspectors, but he
did take I nspector Newhouse's phone nunmber and told himthat he
woul d call himthat evening (Tr. 266). At the end of the shift
M. Parshall told himthat four |aborers were no | onger needed
and that he was one of them M. Broadwater stated that he was
laid off at the end of the day and that M. Parshall told himto
find another job (Tr. 267). M. Broadwater stated that he had no
opportunity to call or speak with M. Newhouse, but that he
subsequently went to see himand filed his discrimnnation
conplaint with him (Tr. 268).

M. Broadwater believed that there was still "plenty of
wor k" to be done when he was laid off, and that he was the only
one laid off that day. He did not know whether the other three
| aborers mentioned by M. Parshall were subsequently l|aid off
(Tr. 270).

M. Broadwater stated that when the inspectors were at the
m ne speaking with people about the transforners being pushed
down the shaft he told four individuals what he had observed and
that he was going to be telling the inspectors about it (Tr.
273). He believed he was laid off because he called the
i nspectors to look into the matter (Tr. 273).

On cross-exam nation, M. Broadwater stated that he believed
t hat managenent knew that he had conpl ai ned about the
transforners bei ng pushed down the shaft because they "probably nust
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have had a snitch." He could not identify the "snitch" because "I
don't have a crystal ball." M. Broadwater confirned that he did
not say anything to managenent about the transfornmers (Tr. 275).

Wth regard to his conplaint about the Cherry picker with a
broken stabilizer being used to hoist nen in a man cage, M.
Broadwat er confirned that in a prior statenent given to MSHA
Speci al I nvestigator John Savine, he stated that "This cage was
not used to hoist men, to the best of ny know edge." \When asked
to explain this contradiction, M. Broadwater stated that "I rmnust
have renenbered sonething else,” "I don't know if its a matter of
time lapse,” and "maybe | don't know' (Tr. 277-278).

M. Broadwater confirmed that in his prior statenent to M.
Savine he stated that he asked M. Parshall that "it |ooked Iike
the job was slowing down and if there were going to be any
| ayoffs" and that M. Parshall assured himthat enployees woul d
not be laid off because there was a |lot of work to do in the
preparation plant (Tr. 282).

M. Broadwater acknow edged that he had several different
jobs with the respondent but denied that he was ever taken off a
j ob because he could not performsatisfactorily. He al so
acknowl edged that M. Parshall gave him "an ear beating" when he
backed up a backhoe and it caught sone powerlines and broke down
an old rotted tel ephone pole (Tr. 285).

M. Broadwater stated that he and the other niners who were
interviewed by the MSHA inspectors concerning the transformers
were all interviewed in private, and that there were no w tnesses
present during the interviews (Tr. 287). He confirmed that M.
Fow er advised himof his right to file his discrimnation
conplaint, but that he did not file a grievance over his |ayoff.
When asked why he had not filed a grievance, he stated "I don't
know why | didn't. Because there is no union representative on
the job" (Tr. 291). He confirnmed that his union dues were
"checked off" and sent to the Steelworkers Union but that he had
no union card, and only received one after he was laid off (Tr.
292). He confirnmed that other people were hired after M. Bair
and M. Knisely were laid off to do the same work, and it was his
i mpression that they were not |laid off because of a | ack of work
(Tr. 295).

Homer W Nicholson testified that he was hired by M.
McDowel | as a | aborer on March 1, 1988, and worked at the project
in question for 3-1/2 nonths. He testified with respect to his
knowl edge concerning the transformers which were all egedly dunped
down the mne shaft and expl ai ned what had occurred (Tr.

296-305). Wth regard to this incident, M. Nicholson stated that
during the dinner hour one evening M. Broadwater stated that he
was going to call the federal or state people about the
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transforners, and he could only recall one other individual who
was present at this time, and he identified himas Roger "Hobby"
Vance. The follow ng day, the Federal inspectors showed up at the
site, and prior to their arrival, M. Brienza and M. Laida asked
hi m not to say anything about the transformers. He stated that
"he thought" that M. Laida and M. Brienza were foreman but that
he did not know (Tr. 306). He confirned that when he was
interviewed by the inspectors about the transforners he told them
that he did not see any transformers go down the shaft and that
"once | load them they're not my problemno nore" (Tr. 306).

M. Ni chol son confirmed that after the transforner incident,
whi ch he believed occurred on May 31, 1988, he continued to work
for the respondent at the mine until approxi mately June 15, 1988,
and then obtained a job at another m ne with another "branch" of
the respondent (Tr. 308). He confirnmed that he heard the argunent
between M. Bair and M. MDowell, but could not hear any of the
details because he was "downstairs." Although he had no persona
know edge of any safety problens at the site, he "heard" from
ot hers that burning was being done wi thout the use of any fans,
but that M. MDowell had him"fix up a fan for thent (Tr. 309).

On cross-exam nation, M. Nicholson testified further about
his involvenment with the transforners in question, and he
confirmed that he visited M. MDowell's office many tines (Tr.
309-313). He confirmed that there was a bulletin board in the
of fice and that he has seen sone "papers" posted on the wal
concerning the union. Although M. Nicholson could not read in
any detail a copy of a union agreenment produced by the
respondent's counsel because he did not have his glasses, he
identified the nane of the Local Union 1474 of the United States
St eel -workers of Anerica printed on the docunment, and stated that
it could have been the docunment posted on the wall (Tr. 316-318).

In response to a question as to whether he ever told anyone
in "managenment" that M. Broadwater conpl ai ned about the
transfornmers, M. Nicholson responded "Not in managenent, not
unless it was Arty and Kenny, and they say they wasn't in
management now' (Tr. 318). M. N chol son stated further that when
he began work for the respondent he thought that M. Brienza and
M. Laida were forenen, but that they informed himthat they were
not (Tr. 319). M. Nicholson confirmed that M. Broadwater told
hi mthat he was going to make a conplaint, and that he had heard
that M. Robert Vance told M. Brienza that M. Broadwater "was
going to tell on thent (Tr. 320).

David D. Knisely, testified that he was hired by M.
McDowel | as a skilled |aborer and worked for the respondent for
10 days during the mddle of April, 1988. He worked at "burning
metal and stuff, steel, then stacking it on the truck or
what ever, just |abor work." He stated that on one occasi on when
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he was working with M. Broadwater and M. Bair, he asked M.
Vavrek to find out if there was a union representative or steward
on the job, and M. Broadwater inquired about the presence of any
PCB's in the transformer banks in the building where they were
working at. Shortly thereafter M. MDowell and M. Parshall cane
to the building while they were tearing it down and wanted to
know whet her there was a problem and they used a few curse
words. They al so stated that they were to cone to themif they
had any questions, and M. Bair did nost of the tal king. Wrds
wer e exchanged, and after M. Bair asked M. MDowel| about the
uni on steward and the PCB's, M. MDowell stated that he would
find out about it. The next day, he and M. Bair went to the
office to find out if M. MDowell had any answers to their
questions, and M. MDowell informed themnot to worry about the
uni on because it would take 60 days for themto be in. \Wen M.
Bair asked to be tested for PCB's, M. Knisely stated that "I
forgot what happened after that. It's been awhile" (Tr. 326).

M. Knisely stated that on the day that he and M. Bair went
to see M. MDowell in his office, M. Parshall spoke with him
later in the afternoon and infornmed himthat he was laid off
because of a |lack of work, and that was his |ast day on the job.
Al t hough he had no personal know edge whether there were any new
hires after his layoff, M. Knisely stated that it was his
understanding that there were (Tr. 326). M. Knisely stated that
M. Broadwater and M. Fow er then advised himthat he had "a
good case if | filed 105(c)." He confirned that he filed a
conpl aint but was informed by MSHA by letter that his case had
been "dropped” and he elected not to pursue it further and found
other work in July (Tr. 327).

On cross-exam nation, M. Knisely stated that he and M.
Bair asked M. MDowel| about the union, and that M. MDowell
was upset because they spoke to M. Vavrek first and did not cone
to himwith their questions about the union. He confirned that
M. MDowel|l eventually "got to finding out about the union" but
"ranted and raved about not coming to himfirst" (Tr. 330). M.
Kni sely confirmed that he had visited M. MDowell's office and
recal | ed seeing "sonething about the retirenment and health care"
posted on the bulletin board, and that somethi ng about the union

was al so possibly posted, but he did not recall. M. Knisely
stated further that M. MDowell was upset "nmostly" with M.
Bair, but was not pleased with himeither because "I guess he

didn't want nobody tal ki ng about the union" (Tr. 334). He
confirmed that he had no first hand know edge about the
transformer question (Tr. 337).

Edward K. Locy, stated that he worked for the respondent as
a heavy equi pnment operator from March 14 to approxi mately August
10, 1988, and |l ater becanme an acting foreman. He stated that
sonetine in June or July, 1988, M. Parshall told himto start
work early before the usual starting tinme of 7:00 a.m, and
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that following M. Parshall's instructions, he dunped five or six
plastic barrels of acid down a shaft after breaking themup with
a dozer so they would not float. He stated that M. Parshall told
himthat M. Phil Stout, the respondent’'s owner, happened to see
M. Fow er "doing sonething one day" and conmented that "he
didn't like the MF ers look, get rid of him" and that this
occurred the day before M. Fower left the job (Tr. 342).

In response to a question concerning his opinion of M.
Fow er as a worker and safety consci ous person, M. Locy
responded "I can't really say that much about him. . . . |
actually don't know the man. But he was al ways doing the job when
I was around hinf (Tr. 343). Wth regard to his opinion of M.

Broadwater, M. Locy stated "Well, | know him But personally
associating with him going to his house or sonething |ike that,
no, |I've never been there" (Tr. 343).

Respondent's Testinmony and Evi dence

Armand "Arty" Brienza testified that he was enpl oyed by the
respondent during April through June, 1988, at the mine site in
question as a carpenter and that M. Fow er and M. Broadwater
were his co-workers. He confirned that the work bei ng perforned
by the respondent was a "union job," and that he and the other
enpl oyees belonged to the United Steelworkers union at that tine.
He al so confirmed that M. Kenny Lai da worked for the respondent
as a cenent finisher and al so bel onged to the union, and that he
and M. Laida were not foremen or bosses and were not part of
management .

M. Brienza denied that he and M. Laida ever went into any
of the work areas at the site with "work orders of the day" for
any individual or group of enployees to follow. M. Brienza
expl ai ned that part of his work was to seal bore holes which were
| ocated within a 10-mile radius of the nmine, and that he would
general ly have | aborers hel ping him The nen were assigned to him
by M. Parshall and he (Brienza) had nothing to do with selecting
them In view of the fact that he was a carpenter and needed to
have materials available to him he would instruct the |aborers
assigned to himto bring the materials to the work | ocations and
that this was a normal practice "in the trade." He believed that
this probably explains why others nmay have believed that he and
M. Laida were forenen or a part of nanagenent. He further stated
that he and his crew of two | aborers would travel around in a
dunmp truck used to haul the naterials for sealing the bore holes,
and that he would instruct the | aborers as to where to take or
pl ace the materials needed for the job. He confirned that once
the | aborers were assigned to himby M. Parshall, they were
under his (Brienza's) control while they were in the field
working with him and that M. Fow er and M. Broadwater were
never assigned to himto do any of the bore hole work (Tr.

354- 360) .
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M. Brienza confirmed that the only tinme he gave any work orders
to M. Fowl er and M. Broadwater was during the work to seal off
t he sl ope, and on these occasions he would instruct themto bring
in materials, do the "chipping out," carry blocks, or do anything
el se that was necessary, and that these orders were no different
than was customary "in the trade." He believed that M. Fow er
and M. Broadwater should have realized that craftsnen such as a
carpenter or cenment finisher could tell a laborer to "bring ne
this or that," and that although an experienced m ner or
construction person m ght believe that a carpenter was nanagenent
or a boss or foreman "he ought to know' (Tr. 361).

M. Brienza stated that M. Fowl er never treated himas a
boss or foreman or part of management, that he used foul |anguage
while they tal ked and worked together while "kidding around,"” and
that on one occasion they engaged in an altercation, but then
shook hands. He further stated that he and M. Fow er worked "as
a crew' together doing slope work for 6 to 8 weeks (Tr. 363). M.
Brienza stated that M. Parshall and M. MDowell never worked
"in the hole" with the nmen, and that the nen did not talk to them
like they did with himand treated themdifferently. There was no
question that the nmen knew that M. Parshall was the
superintendent and that M. MDowel|l was the project manager (Tr.
364).

M. Brienza stated that M. Fow er and M. Broadwater never
made any safety conplaints to him but that he did hear M.
Fow er nention or conplain about the |lights and use of a
generator in the shaft, and fire extinguishers. These coments
were made in "general conversation,” and M. Brienza denied that
he ever reported themto M. Parshall or M. MDowell. M.
Bri enza expl ained that he did not believe it was his
responsi bility to i nform managenent about these matters, and
since M. Fowl er had nmore mine experience and knew the safety
regul ati ons, "he should have went and done nmore conplaining to
sonmebody el se beside nme" (Tr. 366).

On cross-exam nation, M. Brienza confirnmed that he "heard
tal k" about transfornmers being dunped down a shaft, but that he
had left the site four tines on the day in question and had no
personal know edge about this purported incident (Tr. 368).

Al t hough he initially stated that he was "fire-bossing," and had
"a card" allowi ng himto nmake nethane checks, he later clarified
his testinony and stated that he was not a fire boss, and was
only certified to make nmethane tests on the surface (Tr. 371).

M. Brienza confirmed that he rode to work with M. Parshal
in his vehicle because it was a trip of 37 miles one way and he
had the opportunity to get a ride to work every day (Tr. 379). He
confirmed that he still works for the respondent as a carpenter
does not act as a foreman, and is not presently a nenber
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of the union (Tr. 380). He did not believe that it was reasonable
for anyone to believe that he was the conduit between M.

Parshall and the work force "because M. Parshall came down every
nmor ni ng and he gave the orders to everybody, what they had to do
down there" (Tr. 381). He denied that he ever acted as a forenman,
and stated that he was a carpenter who worked part of the tine
doi ng sl ope and bore hole work, and that there were days when he
wor ked and | abored with the men on different jobs (Tr. 382).

M. Brienza confirnmed that he had no training "in the mning
area,"” and that he and M. Laida took it upon thenselves to go to
the slope bottomto retrieve some copper material and that he
knew this was illegal or inmproper and that M. Fow er told himso
(Tr. 384). M. Brienza stated that he never received a union
card, and that M. MDowell told himthat M. Laida was the shop
steward (Tr. 384). He also stated that the work which he
performed around the bore holes took place after M. Fow er was
term nated, and he conceded that this work woul d not be rel evant
to M. Fowler's perception that he was a foreman (Tr. 390).

M. Brienza confirmed that M. Fow er pointed out problenms
in the workplace on nore than one occasion in his presence, and
that he did so "as a group. In the hole tal king, yes, he
mentioned different things" (Tr. 391). M. Brienza denied that
M. MDowell or M. Parshall were present during these
di scussi ons, and he had no know edge that M. Fow er or M.
Broadwat er ever went directly to M. MDowell or M. Parshal
with any safety conplaints (Tr. 392). He believed that M.
Parshall was concerned about the safety of the enployees (Tr.
393). When asked why he did not conmunicate M. Fowl er's safety
concerns to M. Parshall, M. Brienza replied "Because | figured
M. Fow er, he has a conplaint, |let himgo. He conpl ai ned down in
the hole to all of us" (Tr. 395). M. Brienza confirnmed that M.
Fow er conpl ai ned about fire extinguishers, lights, and
self-rescuers, and that one of the reasons he was hired was
because he was experienced in these nmatters. M. Brienza stated
that all of these items in the slope was "new to nme," and that as
a carpenter he usually worked on the surface (Tr. 397).

M. Brienza denied any know edge of M. Fower's calling any
federal inspectors. He confirnmed that he was aware that the
i nspectors cane to the site on March 24, 1988, and "witing up a
bunch of stuff," and that he had no reason to dispute M.
Fower's claimthat he called in the inspectors (Tr. 399). He
confirmed that M. Fow er had worked in the mine, and that he was
the only person who had know edge about the mning | ans and
regul ations (Tr. 405).

M. Brienza confirmed that he was at the m ne when the sl ope
was shutdown by the inspectors, but he was not interviewed and
did not believe that he spoke with Inspectors Newhouse or
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Spangl er. He did not know who the inspectors spoke with, and
never heard M. MDowell or M. Parshall say anything to M.
Fow er suggesting that he should not speak to any federa

i nspectors (Tr. 407).

W Illiam Parshall testified that he was fornerly enployed in
1988 by the respondent as the job superintendent at the Nenmcolin
M ne, and that he and M. MDowel | managed the project. He stated
that M. Laida and M. Brienza were in no way part of nanagenent
and that he never authorized them"to carry orders of the day to
the men on the site.” He confirnmed that 14 to 16 nmen worked at
the site, and that he would make the work assignnents on a daily
basis and directed all of the work orders (Tr. 410). He confirnmed
that M. Fowl er and M. Broadwater worked for him (Tr. 411).

M. Parshall denied that M. Fowl er or M. Broadwater ever
made any safety conplaints to him and stated that the only tine
he found out that any conpl aints had been nade was when the MSHA
i nspectors cane to the site and shut the job down. He stated that
"they shut the job down until | cleaned everything up that they
wrote up, that | had that was inproper” (Tr. 412). He confirned
that he never found out who may have conpl ai ned, but that he was
curious and asked | nspector Newhouse about it. M. Newhouse
informed himthat a conplaint may be filed by using a toll free
nunber to call MSHA in Washi ngton, and that the source of any
conplaint is confidential and could not be reveal ed. M. Parshal
stated that he had no know edge that M. Fowl er or M. Broadwater
made any safety conplaints about the area which was shutdown (Tr.
412) .

M. Parshall denied that M. Fowl er or M. Broadwater were
fired because they made safety conplaints. He stated that they
were laid off. The decision to lay off M. Fow er was a joint
decision made with M. MDowell. M. Fow er was |laid off because
the conpany was catching up with the work, had subcontracted work
to another contractor, and he knew that he was going to reduce
his work force. He laid M. Fow er off because he was the |east
qualified to do the work and he did not consider himto be a
sati sfactory enpl oyee. He stated that M. Fow er "wal ked around
and tal ked to people instead of doing his work," was not a
"production worker," was not an "energetic worker," and did not
give him"eight hours work for eight hours pay" (Tr. 415).

Al t hough M. Fowl er did what he was told, "it wasn't no

expedi ency" and "it was just noping around and stop and talk to
people. Things like that" (Tr. 415). Four or five other enployees
were laid off 2 or 3 weeks before M. Fowl er, and others were
laid off after M. Fowl er (Tr. 416-417).

M. Parshall confirmed that at the tinme the MSHA i nspectors
cane to the job site and shut the slope down and issued
vi ol ati ons, he was aware that they spoke with M. Fowl er. He
stated
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that he observed M. Fow er speaking with the inspectors, and he
recalled that M. Ben Jordan and M. Brienza were al so present at
the slope with M. Fow er and the inspectors when it was
shutdown, but he had no idea what the conversations were about
(Tr. 419). He deni ed meki ng any statenent that M. Fow er woul d
never get to work at the Meadow Run M ne, and confirmed that he
never heard of that mne (Tr. 421).

M. Parshall confirmed that he laid off M. Broadwater. He
expl ai ned that M. Broadwater was hired as a high lift operator,
but that he did not consider himto be satisfactory at that job.
He assigned M. Broadwater to other equipnment at another shaft
because the superintendent at that site needed an operator, but
he was sent back within 2 days because the superintendent did not
want him "because he wasn't very good"” (Tr. 420). He then
assigned M. Broadwater to "burning work," but found that he had
difficulty doing that job. He then assigned himto "laboring here
and there until | had to make a cutback . . . . | was going to
lay | aborers off, so | just let himgo because he wasn't
qualified to do any of the work, really"” (Tr. 421).

M. Parshall denied that he ever told M. Broadwater that
there was plenty of work, and he considered such statenments to be
a bad business practice. He denied that he laid off M.

Br oadwat er because of any conpl ai nts concerning safety violations
or transfornmers, and stated that he had no know edge that M.
Broadwat er had nade any conplaints prior to the time he laid him
off. He also denied that M. Vavrek ever infornmed himthat M.
Fowl er and M. Broadwater had nade safety conplaints (Tr. 422).

M. Parshall confirned that he knew about the EP



