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Charles W Newcom and Susan K. Grebel dinger, Sherman & Howard,
Denver, Col orado, Edward M Green, and Mark G Ellis, Anerican
M ni ng Congress, Washington, D.C., filed an Am cus Curiae Brief
for American M ning Congress.

Bef ore TACHA, BALDOCK, and BRORBY, Circuit Judges.
PER CURI AM

After examning the briefs and appellate record, this
panel has deterni ned unani mously that oral argument woul d not
materially assist the determination of these appeals. See Fed. R
App. P. 34(a); 10th Cir. R 34.1.9. The cases are therefore
ordered submtted without oral argunent.

These cases present two issues of first inpression in this
circut:

1. Whether wal karound rights established in O 103(f) of
the Federal M ne Health and Safety Act of 1977 (Act), 30 U.S.C. O
813(f), extend to mners' representatives who are not enpl oyees
of the m ne operator?

2. Whether a miners' representative seeking to exercise
wal karound rights under O 103(f) of the Act nust first conply
with the requirements of 30 CF. R, Part 40?

The Federal M ne Safety and Health Revi ew Comni ssi on

(Commi ssion) answered the first question in the affirmative and
the second in the negative. We affirmon the first issue and
reverse on the second.
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On the norning of April 15, 1986, Vern Boston, a Mne Safety and
Heal th Adm ni stration (MSHA) inspector, arrived at the Deer Creek
M ne, an underground coal mne in Utah, to conduct an inspection.
Deer Creek M ne was owned by Utah Power & Light Co. (UPL) and
operated by Enmery M ning Corporation (Emery). Inspector Boston
was net at the gates of the mine by Tom Rabbitt, a nenber of the
International Health and Safety Department of the United M ne
Workers of Anerica (UMM), who introduced hinmself to the
i nspector and asked to accompany him on the inspection.
Bost on agreed that Rabbitt could acconmpany himon the
i nspection, and he and Rabbitt entered the prem ses to get
cl earance for Rabbitt. The m ne manager, Earl Wiite, nmet with
Rabbitt and told himhe could enter the mine pursuant to the
col l ective bargai ning agreenment with the UMM but for the fact
that he had not given the twenty-four hour advance notice
required by Enery. Rabbitt then said he was seeking entrance
under 0O 103(f) of the Act, which provides for wal karound
rights.1
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VWhite, Rabbitt, and Boston di scussed the scope of wal karound
rights under 0O 103(f). Wiite was of the opinion that since
Rabbitt was not an Emery enpl oyee, he had no wal karound rights
under the Act. Boston disagreed, saying that Rabbitt had
wal karound rights because he was a menber of the UMM
International. Boston then wote White a citation under 0O 104(a)
of the Act, 30 U.S.C. O 814(a), for violating O 103(f). He gave
White ten minutes to abate the violation
VWhite, fearing that Boston m ght issue a withdrawal order
if Wihite did not abate the violation, agreed to | et Rabbitt
participate in the inspection, but said he nmust first sign a
hazard recognition and waiver of liability formthat Enery
requi red nonenpl oyees to sign before entering the m ne. Rabbitt
refused to sign the form Boston then called his supervisor, who
was not famliar with Enery's waiver form Based on his belief
that a representative of the UMM |nternational had an unlimted
right of access to a mine under O 103(f), the supervisor
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i nstructed Boston to proceed with Rabbitt on the inspection
Boston then inforned White that his refusal to permt Rabbitt to
participate in the inspection unless Rabbitt signed a waiver of
liability was in violation of O 103(f). Boston added a second
violation of O 103(f) to the original citation.

Thereafter, Wiite agreed to abate the alleged violation by

al l owi ng Rabbitt to acconpany the inspector w thout signing the
wai ver of liability. The inspection party, consisting of Boston,
Rabbitt, Mark Larsen, a representative of nminers fromthe safety
conmittee, and Terry Jordan and Di xon Peacock, representatives of
Emery, then proceeded underground.

On April 17, 1986, pursuant to 0O 105(d) of the Act, 30
U S.C 0O815(d), Enmery filed a notice of contest of the citation
i ssued April 15, 1986. Shortly thereafter, the UMM noved to
intervene in the proceedings. On April 24, 1986, Enmery's contract
with UPL was termi nated and UPL took over the operation of its
m nes, including the Deer Creek M ne. UPL subsequently received
three nore citations fromthe MSHA for violations of O 103(f)
simlar to Emery's. UPL filed a tinmely notice of contest with
respect to each citation. The parties agreed to try the citation
i ssued to Enmery and to have the admi nistrative |aw judge's (ALJ)
ruling on that citation control the disposition of the three
citations issued to UPL

The ALJ held an evidentiary hearing on May 14 and 15,
1986. The issues before himwere the two under consideration in
this appeal, as well as a third, concerning whether an operator
can require a nonenpl oyee representative of mners to sign a
wai ver of
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liability before exercising wal karound rights. On August 7, 1986,
the ALJ rul ed against Emery on all three issues. Enery M ning
Corp., 8 FMS HRC 1192 (1986).

Thereafter, the Comm ssion granted discretionary review of
the ALJ's decision pursuant to 30 U.S.C. 0O 823(d)(2)(A)(i). After
briefing and oral argunments, the Commission issued its decision
on Enmery's citation on March 29, 1988. Emery M ning Corp., 10
F.MS HRC 276 (1988). The Comm ssion also issued a
consol i dated sunmary opinion on UPL's three citations the same
day. Utah Power & Light Co., 10 F.M S H R C. 302 (1988). The
Conmi ssion affirmed the ALJ on the first two issues and reversed
himon the third i ssue concerning the waiver of liability.

Enmery and UPL petitioned this court for review of the

Commi ssion's deci sions pursuant to O 106(a) of the Act, 30 U S.C
0 816(a). They challenge the Commission's rulings with respect t
nonenpl oyee wal karound rights and conpliance with the

requi renents of 30 C.F. R, Part 40. W consolidated the petitions
under the caption Utah Power & Light Co. v. Secretary of Labor.
Since UPL has been substituted for Enery on appeal, we will refer
to the argunments of UPL hereinafter.

We first address UPL's contention that 0O 103(f) wal karound
rights do not extend to nonenpl oyee representatives of mners. In
reviewing the interpretation of O 103(f) asserted by the
Secretary of Labor (Secretary) and the Conm ssion, we are m ndf ul
of the
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United States Suprene Court's directions in Chevron, U S A, Inc.
v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).

VWhen a court reviews an agency's construction of
the statute which it adm nisters, it is confronted with
two questions. First, always, is the question whether
Congress has directly spoken to the precise question at
issue. If the intent of Congress is clear, that is the
end of the matter; for the court, as well as the agency,
must give effect to the unanbi guously expressed intent
of Congress. If, however, the court determ nes Congress
has not directly addressed the preci se question at
i ssue, the court does not sinply inpose its own
construction on the statute, as woul d be necessary in
the absence of an administrative interpretation.

Rather, if the statute is silent or anmbi guous with

respect to the specific issue, the question for the
court is whether the agency's answer is based on a

perm ssi bl e construction of the statute.

Id. at 842-43 (footnotes omtted).

We have held that an agency's interpretation of a statute
entrusted to that agency for adm nistration should be accepted if
it is a reasonable one, even if another interpretation may exi st
that is equally reasonable. Jones v. Federal Deposit |Ins. Corp.
748 F.2d 1400, 1405 (10th Cir. 1984); Brennan v. Cccupationa
Safety and Health Comm n, 513 F.2d 553, 554 (10th Cir. 1975).
Congress did not speak to the precise issue before us when
it drafted O 103(f) of the Act. Nonetheless, we, |ike the
Commi ssion, find the |anguage of 0O 103(f) dispositive. See
Consuner Prod. Safety Commin v. GIE Sylvania, Inc., 447 U S. 102,
108 (1980)("[T]lhe starting point for interpreting a statute is
the | anguage of the statute itself. Absent a clearly expressed
| egislative intention to the contrary, that |anguage nust
ordinarily be regarded as conclusive."); Colorado Property
Acqui sitions, Inc. v. United States, No. 87-2564, slip op. at 4
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(10th Cir. Jan. 24, 1990)("Wen the neaning of a statute is clear
fromits face, resort to rules of statutory construction or
legislative intent is unnecessary.").

The first sentence of [ 103(f) provides that "a
representative authorized by [the operator's] mners shall be
gi ven an opportunity to acconpany the Secretary or his authorized
representative during the physical inspection of any coal or
ot her m ne made pursuant to the provisions of subsection (a) of
this section.” This sentence confers upon the mners the right to
aut horize a representative for wal karound purposes wi thout any
[imtation on the enployment status of the representative. See
Council of S. Muntains, Inc. v. Federal Mne Safety and Health
Revi ew Commi n, 751 F.2d 1418, 1421 n.18 (D.C. Cir. 1985)("The
M ne Act, however, nerely refers to "representatives' and does
not articulate any distinction between the rights of enployee and
nonenpl oyee representatives.").

The third sentence of 0O 103(f) provides that "[s]uch
representative of mners who is also an enpl oyee of the operator
shall suffer no |oss of pay during the period of his
participation in the inspection made under this subsection.”
(Enmphasi s added.) As noted by the Commi ssion, "also" nmeans "in
addition," "as well," "besides," and "too." Enery M ning Corp.
10 FMS HRC at 284 (quoting Wbster's Third Int'l Dictionary
62 (Unabridged ed. 1971)). Put in other words, the third sentence
of O 103(f) reads: "A representative of mners who, in addition
to being a representative, is an enployee of the operator shal
suffer no
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| oss of pay during the period of his participation in the
i nspection . . . . "

By creating a subclass of representatives who are entitled
to conpensation whil e exercising wal karound rights under 0O
103(f), Congress clearly recognized that some mners
representatives may be enpl oyees of the operator and sonme may
not. Those who are enployees are entitled to conpensati on. Those
who are not enployees nmay participate in the inspection, but are
not entitled to conpensation fromthe operator under O 103(f) for
their participation.

UPL argues that the Conm ssion ignored other reasonable
interpretations of the third sentence of 0O 103(f). Specifically,
UPL contends that the third sentence represents a congressiona
recognition that

there woul d be situations in which nine operators m ght
consent to wal karounds by non-enpl oyee representatives

of miners, or in which non-enployee representatives had
contractual rights to enter upon mine property for the

pur pose of acconpanyi ngp i nspectors. [Congress] sinmply

wanted to be clear that the conpensation right under

0 103(f) did not attach in those circunstances.

Brief of Petitioner Utah Power & Light Co. at 19-20.

We are not persuaded by UPL's argument. UPL woul d have us
read a limtation into the statute that has no basis in the
statutory |anguage. Furthernore, if a nonenpl oyee representative
coul d exercise wal karound rights only if the operator so
consented or the parties' contractual rights so provided, and
coul d not exercise wal karound rights under O 103(f), Congress
woul d have no reason to clarify that a nonenpl oyee representative
is not entitled to conpensation fromthe operator under 0O 103(f).



~582

UPL asserts that selected excerpts fromthe Act's |egislative
history support its theory that Congress did not intend to extend
wal karound rights to nonenpl oyee representatives. In particular
UPL cites to a debate between Senator Javits, who was a sponsor
of the Senate bill that eventually became the Act, and Senat or
Hel ms. See 123 Cong. Rec. 20,019-20 (1977).

VWhile we agree with UPL that the Senators' debate focused
on the inmportance of miners participating in inspections of the
m nes in which they work,2 that focus is explained by the
context of the Senators' debate. Senator Hel ns had introduced an
amendnment that would strike the third and fifth sentences of the
present 0O 103(f), thereby deleting the provisions concerning
conpensation for enployee representatives. Senator Javits opposed
the amendnent. See 123 Cong. Rec. 20,019 (1977). The two
Senators, therefore, were debating the nerits of conpensating
enpl oyee representatives. They were not concerned w th whether
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nonenpl oyees, who woul d not be conpensated by the operator, could
be m ners' representatives for purposes of wal karound

rights.3

UPL al so argues that the purposes of 0O 103(f), which
i ncl ude encouraging mners to participate in inspections and
enhanci ng m ners' understandi ng and awareness of the health and
safety requirenments of the Act,4 will not be furthered by
al | owi ng nonenpl oyees to act as nminers' representatives under O
103(f). We disagree. A congressional desire to increase mners
knowl edge about health and safety issues does not require the
excl usion of nonenpl oyees as miners' representatives for
wal kar ound pur poses.

M ners may benefit in a nunber of ways from nonenpl oyee
representatives participating in wal karounds. For instance, the
ALJ in this case found that Rabbitt had held virtually every job
in a coal mine and had received special training in health and
safety matters, including seminars sponsored by the MSHA that are
given to federal inspectors. Furthernore, Rabbitt had
i nvestigated "accidents, disasters, fires, and explosions” in
various mnes. Emery Mning Corp., 8 FMS HRC at 1186. These
findings illustrate that a nonenpl oyee representative may have
greater expertise in health and safety matters than an enpl oyee
representative.
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In addition, if a nonenployee representative has inspected other
m nes, his know edge of those mnes may increase his ability to
spot problenms and to suggest solutions in the m ne under
consi deration. Furthernore, a nonenpl oyee representative is not
subject to the sane pressures that can be exerted by an operator
on an enpl oyee representative. Therefore, the underlying purposes
of O 103(f), and the Act in general, can be furthered by allow ng
bot h enpl oyees and nonenpl oyees to act as niners' representatives
for wal karound purposes.

UPL contends that statenents in an interpretive bulletin
i ssued by the Secretary in April of 1978 support its position
t hat wal karound rights were not intended to extend to nonenpl oyee
representatives.5 While isolated comrents in the bulletin my
support UPL's position, other comments support the present
position of the Secretary, that wal karound rights do extend to
nonenpl oyee representatives. The interpretive bulletinis
i nconclusive on the issue before us. Neither the bulletin nor the
| egi sl ative history convince us that the interpretati on accorded
the statute by the agency i s unreasonabl e or unsupportable.
Finally, UPL argues that permtting nonenpl oyees to
exerci se wal karound rights under O 103(f) inpermi ssibly infringes
on an operator's property rights. UPL relies on a nunber of
fourth anendnent cases which express the United States Suprene
Court's concern with the infringement of property rights by
federal inspections. In particular, UPL cites Donovan v. Dewey,
452 U. S. 594, 605 (1981), in which the Court held that
warrant| ess
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i nspections of nmines by federal inspectors under the Federal M ne
Safety and Health Act are not unreasonable.

UPL contends that although the Act "establishes a
predi ctabl e and gui ded federal regulatory presence" so that "the
operator of a mne "is not left to wonder about the purposes of
the inspector or the limts of his task,"' id. at 604 (quoting
United States v. Biswell, 406 U S. 311, 316 (1972)), the sane
cannot be said of a nonenployee niners' representative. UPL
cautions that "[t] he Mne Act presents an inherent tenptation
for abuse by non-enpl oyee union representatives,” and cites as an
exanpl e a case in which the UMM acknow edged that "its
desi gnati on of wal karound representatives "was made for purposes
unrelated to the Act's safety objectives and thereby constituted
an i nappropriate exercise of the UMM' s designation right under O
103(f)."" Brief of Petitioner Utah Power & Light Co. at 35 n.21
(quoting Nacco Mning Co., 6 FFMS. HRC 2734, 2738 (1984)).
UPL's argunent ignores the fact that, as with a federa
i nspector, the Act clearly spells out the purpose of a miners
representative's participation in an inspection. Section 103(f)
provi des that an authorized mners' representative shall have the
opportunity to acconpany a federal inspector during the
i nspection of a mine "for the purpose of aiding such inspection.”
While we recogni ze UPL's concern that wal karound rights nmay be
abused by nonenpl oyee representatives, the potential for abuse
does not require a construction of the Act that would exclude
nonenpl oyee representatives from exercising wal karound rights
al t oget her. The
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solution is for the operator to take action against individua
i nstances of abuse when it discovers them

In sum we conclude that the Secretary's and the
Commi ssion's interpretation of the Act is both reasonabl e and
supportable, and we hold that mners may authorize nonenpl oyees
to act as their representatives under O 103(f) of the Act.

The second i ssue we nust address concerns the Conmi ssion's
hol di ng that "an operator may not refuse a mner's (sic)
representative access to a mine for wal karound purposes solely
because the representative has not filed identifying information
under [30 C.F.R,] Part 40." Enery Mning Corp., 10 FMS HRC
at 279.

The regul ations set forth in 30 CF. R, Part 40 provide as
fol |l ows:

0 40.1 Definitions.

As used in this Part 40:

(a) "Act" nmeans the Federal M ne Safety and Health
Act of 1977.

(b) "Representative of miners" neans:

(1) Any person or organization which represents
two or more miners at a coal or other mine for the

pur poses of the Act, and

(2) "Representatives authorized by the mners",

"mners or their representative", "authorized m ner
representative", and other similar terns as they appear
in the Act.

O 40. 2 Requi renents.

(a) Arepresentative of mners shall file with the
M ne Safety and Health Adm nistration District Manager
for the district in which the nmine is |ocated the
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information required by O 40.3 of this part.
Concurrently, a copy of this information shall be
provi ded to the operator of the m ne by the
representative of mners.

(b) Mners or their representative organization
may appoi nt or designate different persons to represent
t hem under various sections of the act relating to
representatives of niners.

(c) Al information filed pursuant to this part
shall be maintained by the appropriate M ne Safety and
Health Adm nistration District Ofice and shall be made
avai l abl e for public inspection.

0 40.3 Filing procedures.

(a) The following information shall be filed by a
representative of mners with the appropriate District
Manager, with copies to the operators of the affected
m nes. This information shall be kept current:

(1) The nane, address, and tel ephone number of the
representative of mners. If the representative is an
organi zation, the nane, address, and tel ephone nunber of
the organization and the title of the official or
position, who is to serve as the representative and his
or her tel ephone nunber

(2) The nane and address of the operator of the
m ne where the represented niners work and the nane,
address, and M ne Safety and Health Adm nistration
identification nunmber, if known, of the mne

(3) A copy of the document evidencing the
designation of the representative of mners.

(4) A statenent that the person or position named
as the representative of mners is the representative
for all purposes of the Act; or if the representative's
authority is limted, a statement of the limtation

(5) The nanes, addresses, and tel ephone nunbers,
of any representative to serve in his absence.

(6) A statenent that copies of all information
filed pursuant to this section have been delivered to
t he operator of the affected mne, prior to or
concurrently with the filing of this statenent.

(7) A statenent certifying that all information
filed is true and correct followed by the signature of
the representative of mners.

(b) The representative of mners shall be
responsi bl e for ensuring that the appropriate District



Manager and operator have received all of the
informati on required by this part and informng such

Di strict Manager and operator of any subsequent changes
in the information.
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O 40. 4 Posting at m ne.

A copy of the information provided the operator
pursuant to O 40.3 of this part shall be posted upon
recei pt by the operator on the mne bulletin board and
mai ntai ned in a current status.

0 40.5 Termination of designation as representative of
m ners.

(a) A representative of mners who becomes unable
to comply with the requirements of this part shall file
a statenment with the appropriate District Manager
term nating his or her designation.

(b) The M ne Safety and Health Admi nistration
shall term nate and renove fromits files al
desi gnations of representatives of mners which have
been term nated pursuant to paragraph (a) of this
section or which are not in conpliance with the
requi renments of this part. The Mne Safety and Heal th
Admi ni stration shall notify the operator of such
term nati on.

The Conmi ssion, in holding that Enery could not refuse

Rabbitt admission to the mne for wal karound purposes j ust
because neither he nor his position were listed on the docunents
filed with Enery pursuant to Part 40,6 relied on its hol ding

in Consolidation Coal Co., 3 FFMS HRC 617 (1981), which it
found "to represent a sound interpretation of section 103(f) and

to accurately reflect the Secretary's clearly expressed intent

promul gating his Part 40 regul ations.” Enmery Mning Corp., 10
F.MS HRC at 287.

in
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The "Secretary's clearly expressed intent" to which the
Commi ssion referred, arose fromthe preanble to the final Part 40
regul ati ons which stated in part: "However, it should be noted
that miners and their representatives do not |ose their statutory
ri ghts under section 103(f) by their failure to file as
representatives of mners under this part." 43 Fed. Reg. 29,508
(1978). The Secretary argues on appeal that the foregoing
| anguage "is dispositive of the Secretary's intent in
promul gating the Part 40 regul ations." Brief for the Secretary of
Labor at 26.

In reviewing the Secretary's interpretation of the Part 40
regul ati ons, we are mndful of two rules. First, an agency's
regulation "is entitled to deference unless it can be said not to
be a reasoned and supportable interpretation of the Act."
Wi rl pool Corp. v. Marshall, 445 U.S. 1, 11 (1980). Second, "a
regul ati on nust be interpreted so as to harnmonize with and
further and not to conflict with the objective of the statute it
i mpl enents. "' Enery Mning Corp. v. Secretary of Labor, 744 F.2d
1411, 1414 (10th Cir. 1984)(quoting Trustees of Ind. Univ. v.
United States, 618 F.2d 736, 739 (C. Cl. 1980)).

The Part 40 regul ati ons thensel ves do not nmake any
exception for representatives of mners who desire to be
authorized representatives for O 103(f) purposes. The only place
such an exception is set forth is in the aforenentioned preanbl e
to the regulations, which is not part of the regul ati ons as
published in the Code of Federal Regul ations. Neither the
preambl e nor the Secretary's interpretive bulletin to which it
refers,7 cite any
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reasons for meking an exception to the regulations for purposes
of O 103(f). Likewi se, the Secretary, here, gives no explanation
for such an exception.

Section 103(f) of the Act provides that "[s]ubject to
regul ations i ssued by the Secretary, . . . a representative
authorized by [the] m ners shall be given the opportunity to
acconpany the Secretary or his authorized representative during
t he physical inspection of any coal or other nine." (Enphasis
added.) As both the Secretary and the Commi ssion have
acknow edged, the Part 40 regul ati ons were inpl emented pursuant
to the authority delegated to the Secretary in O 103(f) of the
Act. See Brief for Secretary of Labor at 15-16; Emery M ning
Corp., 100 FMS HRC at 285 On their face, the regul ations
apply to all representatives of mners for all purposes under the
Act. Thus, the Secretary's interpretation of the regulations is
at odds with both the Act and the plain |anguage of the
regul ati ons thensel ves.

Furthernore, valid reasons exist for requiring conpliance
with the Part 40 regulations for 0O 103(f) purposes. As Chairman
Ford pointed out in his dissent below, the information required
to be filed by Part 40 establishes the identity and bona fides of
each miners' representative, as well as the scope of his
authority. See Enery Mning Corp., 10 FMS. H R C at 294-95; 30
C.F.R 0 40.3. The information nust be provided to both the MSHA
district manager and the operator of the affected mne. 30 CF.R
0 40.3(a). The operator, in turn, is required to post a copy o
the information filed on the m ne bulletin board, and to keep the
information current. 1d. at O 40.4.
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The Secretary has explained the inportance of posting the Part
i nformati on on the nmine bulletin board as foll ows:

The posting of "Representative of Mner" informtion

will keep the m ners abreast of who their
representatives are, and for what purpose under the act
their representatives serve. This knowl edge will better
acquaint the mner with MSHA's health and safety
progranms which will further pronote an awareness anong
the m ners of the inportance of health and safety at the
n ne.

43 Fed. Reg. 29,508, 29,509 (1978).

The Secretary and the Comm ssion have stressed the
i mportance of wal karound rights throughout this litigation, and
the legislative history of the Act reflects that Congress, too,
t hought wal karound rights to be inportant in increasing niner
awar eness and knowl edge of health and safety conditions and
requi rements. See S. Rep. No. 181, 95th Cong., 1st Sess. 28,
reprinted in 1977 U S. Code Cong. & Ad. News 3401, 3428;
Secretary of Labor ex rel. Truex, 8 FMS H R C 1293, 1299
(1986) .

Every mner cannot participate in a federal inspection.
Therefore, 0O 103(f) provides that m ners nmay authorize
representatives who will participate in the inspection on their
behal f. Pursuant to 30 C.F.R. 0O 40.1(b), any person or
organi zati on who represents two or nore miners is considered a
"mners' representative." The regulatory schenme contenpl ates that
the mners at a m ne may have nore than one representative for
wal karound purposes and nmay have di fferent representatives for
ot her purposes under the Act. See id. at O 40.2(b).

Under such a schene, it is inperative that both the mners
and the operator know who the nminers' representatives are and the

40
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scope of their authority. As the Secretary has said, know edge on
the part of the miners of the identity, whereabouts, and scope of
responsibility of their representatives pronotes the purposes of
the Act. See 43 Fed. Reg. 29,508, 29,509 (1978). Allow ng people
to act as representatives of mners under 0O 103(f) does little to
further the purposes of the Act unless the mners know who their
0 103(f) representatives are so that they may communi cate wit
them regardi ng health and safety issues related to the

i nspecti ons.

Furthernore, since a person need only represent two miners
to qualify as a "mners' representative," conpliance with the
requi renents of Part 40 is necessary to ensure that a person who
attenpts to exercise wal karound rights on behalf of mners is in
fact "authorized" by the mners to do so, as required by 0O 103(f)
of the Act.

In addition, the Secretary's interpretation of the Part 40
regul ati ons places the operator in a precarious and untenable
position. If an operator cannot rely on the Part 40 information
to determ ne whether someone is an authorized representative of
m ners for wal karound purposes, he has no settled criteria by
which to judge an alleged representative's authority.

As the Secretary has recogni zed, an operator's refusal to
permit an authorized miners' representative to exercise the
wal karound rights provided in O 103(f) is a violation of the Act
for which the operator is subject to a citation under O 104 and a
civil penalty under O 105 of the Act. See 43 Fed. Reg. 17, 546,
17,547 (1978). Furthernore, if the operator fails to abate the
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violation of O 103(f), not only will it be subject to additiona
civil penalties for each day of nonabatement, but the inspector
may issue a withdrawal order pursuant to O 104(b) of the Act. See
43 Fed. Reg. 17,546, 17,547 (1978).

Thus, the consequences of an operator's refusal to permt
an aut horized mners' representative to exercise wal karound
rights under O 103(f) are quite severe. This severity requires
that an operator have a sure and settled nethod by which to
determ ne who is an authorized mners' representative for
wal kar ound purposes.

Under the nethod adopted by the Conmm ssion in
Consol i dati on Coal Co., and reaffirmed bel ow, whether an operator
is justified in denying a purported nminers' representative
wal karound ri ghts depends on the circunstances of the particul ar
case. See Consolidation Coal Co., 3 FMS HRC at 619. If the
i nspector does not agree with the operator's determnination that
someone is not an authorized mners' representative for O 103(f)
pur poses, as happened in the present case, the operator rmust risk
the issuance of a citation, the assessment of civil penalties,
and the possible closure of a portion of the mne before it can
get a determ nation fromthe Comm ssion whether it was justified
inrefusing to allow the purported representative to exercise
wal karound rights. 8
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The interpretation of the Part 40 regul ati ons asserted by the
Secretary and adopted by the Commission is contrary to the plain
| anguage of the regulations, fails to further the purposes of the
Act, and puts the operator in an untenable position. We therefore
reject the Secretary's interpretation and hold that the mandatory
requi renents of the Part 40 regul ations apply to mners
representatives for O 103(f) purposes. Thus, a m ners'
representative's failure to conply with the regul ations entitles
an operator to refuse the representative access to the nine for
wal karound purposes. Qur holding will not work a great hardship
on the mners since the requirements of Part 40 are
straightforward, and if a mners' representative fails to conply
with them and, therefore, cannot exercise wal karound rights, the
Act requires the federal inspector to "consult with a reasonable
nunber of mners concerning matters of health and safety in such
mne." 30 U.S.C. O 813(f).

In the present case, the parties do not dispute that on
April 15, 1986, Rabbitt was not |isted as an authorized miners
representative for wal karound purposes on the docunents filed
with Emery pursuant to Part 40. Therefore, Enery did not violate
the Act by refusing Rabbitt access to the mine for wal karound
pur poses under [0 103(f).

The Commi ssion's decisions in Enery Mning Corp., 10
F.MS HRZC 276 (1988), and Ut ah Power & Light Co., 10
F.MS HRZC 302 (1988), are AFFIRMED in part and REVERSED in
part. The citations at issue in those cases are hereby VACATED

FOOTNOTES START HERE

1. Section 103(f) of the Act provides:

Partici pation of representatives of operators and
m ners in inspections

Subj ect to regulations issued by the Secretary, a
representative of the operator and a representative authorized by
his mners shall be given an opportunity to acconpany the
Secretary or his authorized representative during the physica
i nspection of any coal or other m ne nmade pursuant to the
provi si ons of subsection (a) of this section, for the purpose of
ai di ng such inspection and to participate in pre- or
post-inspection conferences held at the mine. Where there is no
aut horized mner representative, the Secretary or his authorized
representative shall consult with a reasonabl e nunber of mniners
concerning matters of health and safety in such mne. Such
representative of mners who is also an enpl oyee of the operator
shall suffer no | oss of pay during the period of his
participation in the inspection nmade under this subsection. To
the extent that the Secretary or authorized representative of the
Secretary determines that nore than one representative from each
party would further aid the inspection, he can pernmit each party



to have an equal number of such additional representatives.
However, only one such representative of mners who is an

enpl oyee of the operator shall be entitled to suffer no | oss of
pay during the period of such participation under the provisions
of this subsection. Conpliance with this subsection shall not be
a jurisdictional prerequisite to the enforcenent of any provision
of this chapter.

2. For instance, Senator Javits remarked: "[G reater niner
participation in health and safety matters, we believe, is
essential in order to increase nminer awareness of the safety and
health problens in the mine . . . . " 123 Cong. Rec. 20,019
(1977).

Senator Javits al so said:

If miners are going to acconpany inspectors, they are

going to learn a | ot about mne safety, and that will be hel pfu
to other enployees and to the mnine operator

In addition, if the worker is along he knows a | ot about

t he prem ses upon which he works and, therefore, the inspection
can be nuch nore thorough. W want to encourage that because we
want to avoid, not incur, accidents.

123 Cong. Rec. 20,020 (1977).

3. Senator Helnms, hinself, appeared to recognize that a
representative of mners mght not be an enpl oyee of the
operator. In arguing for the adoption of his amendnment, the
Senator said: "As witten, the act states that the representative
of the miners, if he "is also an enpl oyee of the operator shal
suffer no loss of pay as a result of his participation in the
i nspection."" 123 Cong. Rec. 20,019 (1977) (enphasis added).

4, See S. Rep. No. 181, 95th Cong., 1st Sess. 28, reprinted
in 1977 U. S. Code Cong. & Adm n. News 3401, 3428.

5. See 43 Fed. Reg. 17,546 (1978).

6. The information subnmitted to Emery under Part 40 listed
Frank Fitzek as the selected representative of mners and |listed
thirteen other people, including Mark Larsen, as sel ected
mul tiple representatives. In the space provided for listing the
organi zation, if any, with which the representative is
associ ated, the docunent |isted the UMM and refl ected that Frank
Fitzek, safety chairman, was the representative associated with
t hat organi zati on.

7. 43 Fed. Reg. 17,546 (1978).

8. In contrast, if an operator refuses to allow a federa
i nspector to inspect a nmne, the inspector cannot gain i medi ate
access. Instead, the Secretary nmust bring a civil suit against
the operator to enjoin future refusals of adm ssion. See 30
U.S.C. 0O818(a)(1). Thus, the operator is furnished a forum prior
to the inspection in which "to show that a specific search is
outside the federal regulatory authority, or to seek fromthe
district court an order acconmodati ng any unusual privacy



i nterests that the nmi neowner mnight have." Donovan, 452 U. S. at

605.



