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These consol i dated proceedi ngs concern Notices of Contest
filed by the contestant (Conesville) pursuant to section 105(d)
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of the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
815(d), challenging the legality of the captioned orders and
citations issued by MSHA mine inspectors. The civil penalty
proceedi ng concerns proposals for assessnment of civil penalties
filed by MSHA seeking civil penalty assessnments agai nst
Conesville for three alleged violations noted in two of the
contested citations and one of the orders. Hearings were held in
Zanesville, Chio, and the parties filed posthearing briefs which
| have revi ewed and consi der ed.

| ssues

The issues presented in these proceedi ngs include the
follow ng: (1) whether Conesville violated the cited mandatory
safety standards; (2) whether the alleged violations were
signi ficant and substantial (S&S); (3) whether the alleged
violation cited in the contested section 104(d)(1) citation and
section 104(d)(2) order resulted froman unwarrantable failure by
Conesville to conply with the cited standard; and (4) whether the
condition or practice cited in the contested inm nent danger
order was in fact an inmm nent danger.

Assum ng the violations are established, the question next
presented is the appropriate civil penalties to be assessed
pursuant to the civil penalty assessnent criteria found in
section 110(i) of the Act. Additional issues raised by the
parties are identified and di sposed of in the course of ny
adj udi cati on of these cases.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30 U S.C
0 301, et seq

2. Sections 110(a), 110(i), 104(d), 105(d), and 107(a) of
t he Act.

3. Conmission Rules, 29 CF.R [O 2700.1, et seq.
Sti pul ati ons
The parties stipulated to the following (Tr. 9-13):

1. The Federal M ne Safety and Health Revi ew
Commi ssi on has jurisdiction over these proceedings.

2. The Conesville Coal Preparation Conpany M ne
I.D. 33-03907 is owned and operated by the Conesville
Coal Preparation Conpany.

3. The Conesville Preparation Conpany is an
operator as defined by O 3(d) of the Act.
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4. The Conesville Coal Preparation Conpany, M ne
I.D. 33-03907 is a mne as defined by O 3(h) of the Act.

5. The Conesville Coal Preparation Conpany and
Mne |.D. 33-03907 are subject to the jurisdiction of
this Court and the 1977 M ne Act.

6. The size of the proposed penalties, if any are
assessed, will not affect the operator's abillity to
continue in business.

7. The Accident Report, (Exhibit MX - 30),
fairly and accurately reflects the findings and con-
clusions of MSHA Inspectors Franklin Honmko and Joseph
Yudasz.

8. The reference nmade to an all eged viol ation of
30 CF.R [0O48.13(a), in the |last sentence of page 5 of
the aforementi oned accident report is nodified to
allege a violation of 30 CF. R [ 48.31(a).

9. The first name of M. Lent referred to in the
condition or practice stated in the section 104(d) (1)
Order No. 2950070, is Richard, rather than Robert.
Further, as a result of discovery, the parties agree
t hat Norman Hi cks and David Sunmers did in fact receive
hazard training, and their names are deleted fromthe
cited condition or practice.

10. The respective exhibits offered by the par-
ties (C-1 through C-3, and MX-1 through MX-39) nay be
adm tted as part of the record in these proceedings.
Exhi bits MX-35 and MX-38 are w thdrawn by MSHA

11. In view of the unavailability of Truck Driver
Oville Parks, the testinony of M. Parks, transcribed
froma tape made during the course of MSHA' s acci dent
investigation, is admtted as evidence in these pro-
ceedi ngs (Joint Exhibit -1).

Di scussi on

The facts in these proceedi ngs establish that at
approximately 8:07 a.m, on Friday, Decenmber 2, 1988, a fata
haul age acci dent occurred at Conesville's preparation plant,
resulting in the death of truck driver Dale A Hina, a driver
with 5 years 8 nonths experience, including 4 nonths experience
transporting coal to the preparation plant fromother mnes. M.
H na, and another truck driver, Norman M Fortney, had
transported their | oads of coal froma loading facility operated
by the Crooksville
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Coal Conpany, to the Conesville plant, an over-the-road distance
of 60 miles. M. Hna and M. Fortney were operating trucks which
were in tandemw th 25-ton end-dunp trailers. The trucks and coa
contents were weighed at the Conesville preparation plant

scal ehouse and then driven to the raw coal pile unloading site.
M. Fortney backed his truck near the toe of the raw coal pile
and began dunping his |oad of coal onto the ground. M. Hina
backed his truck next to M. Fortney's and began to dunp his coa
load fromhis trailer. As M. Fortney was dunping coal fromthe
raised trailer of his truck, he noved the truck forward to all ow
the coal to flow freely fromthe trailer bed. A "sizable anount”
of frozen coal which had remai ned adhered to the inside of the
trailer bed at the right front part of the trailer apparently
affected the stability of the raised trailer causing the truck
and trailer to roll over onto its right side. The trailer |anded
directly on the cab of the truck that M. Hi na was operating
causing fatal crushing injuries to M. H na. M. Fortney was not
injured. According to MSHA' s accident investigation report, prior
to the accident, M. Fortney's truck was positioned approxi mately
10 feet to the left and 10 feet forward of M. Hina's truck.

The facts further show that the truck operated by M. Hina
at the time of the accident was owned by Cox Farms Conpany, and
that M. Hina was one of its enployees. M. Fortney owned and
operated the truck that he was driving at the tinme of the
accident. Both trucks were | eased or contracted to Ross Brothers,
Inc., an independent contractor with MSHA |.D. No. V71. Ross
Brothers Inc., had a contract with the Crooksville Coal Conpany
to transport the coal | oaded at the Crooksville facility to
Conesville's preparation plant. Ross Brothers Inc., owned five
trucks, and | eased two trucks and drivers from Cox Farmns,

i ncluding the one operated by M. Hina, and | eased or contracted
the truck owned and operated by M. Fortney.

As a result of its accident investigation of Decenber 2,
1988, MSHA concl uded that the accident occurred because the
frozen coal which remained in the raised trailer bed of M.
Fortney's truck affected the stability of the trailer causing the
truck and trailer to roll over on its right side. MSHA further
concluded that the "practice" of dunping coal froma tandem truck
and trailer wi thout providing adequate side cl earance between
trucks contributed to the severity of the accident. MSHA al so
concl uded that because of the failure by Conesville to insure
that adequate clearance was provided for the trucks dunping coa
at its preparation plant raw coal dumping |ocation, Conesville
vi ol ated mandatory safety standard 30 C.F.R 0O 77.1600(c), and on
December 5, 1988, MSHA I nspector Robert L. Grissett issued to
Conesville contested | mm nent Danger Order No. 2950067, citing a
vi ol ati on of section 77.1600(c), and in conjunction with that
order he also issued contested section 104(a) Citation No.
2950068, with "S&S" findings citing the same
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standard. He al so issued contested section 104(d) (1) Citation No.
2950069, with "S&S" findings citing Conesville with an all eged
viol ation of mandatory training standard 30 C.F. R 0O 48.31(a),
for failing to provide hazard training to M. Hina and M.
Fortney, and section 104(d) (1) "S&S" Order No. 2950070 for
failing to hazard train four other drivers. The orders and
citations issued by M. Gissett state as foll ows:

Docket No. LAKE 89-29-R. I nent Danger Order No. 2950067
(exhibit MX-2):

The mine operator did not insure that adequate
si de cl earance was provided at the raw coal pile,
dunpi ng |l ocation. A coal truck | eased under Ross Bros.
Inc., contractor No. V71, overturned while dunping coa
and the bed of the truck fell on the cab of another
truck, |eased under Ross Bros. |Inc. contractor numnber
V71, which caused fatal injuries to the driver of the
parked truck. A bulldozer operator works in conjunc-
tion with the truck during the dunping process.

This is a violation of 30 CF. R 0O 77.1600(c) and
a separate citation will be issued. The investigation
reveal ed that another trailer had overturned at this
dunpi ng | ocati on on 2-26-88.

Docket No. LAKE 89-30-R. Section 104(a) "S&S" Citation No.
2950068 (exhibit MX-3):

The mine operator did not insure that adequate
side cl earance was provided at the raw coal pile dunp-
ing location. A coal truck | eased under Ross Bros.

Inc. contractor No. V71, overturned while dunping coa
and the bed of the truck fell on the cab of another
truck, |eased under Ross Bros. Inc., which caused fata
injuries to the driver of the parked truck. A bull-
dozer operator works in conjunction with the trucks
during the dunping process.

This is the main factor in the inm nent danger
Order No. 2950067, dated 12-5-88, therefore no abate-
ment tinme is given.

Docket No. LAKE 89-31-R. Section 104(d)(1) "S&S" Citation
No. 2950069 (exhibit MX-4):

Dale A. Hina and Norman H. Fortney, truck drivers
contracted by Ross Bros. Inc., contractor |1.D. No. V71,
had not received hazard training prior to hauling coa
onto this mne property. Fortney's truck, when dunp-
ing, overturned on Hinas' truck, causing fatal injuries
to H na. The operator's hazard training under item6
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states to stay clear of all raised equipnent. There
were no entries in the hazard training | og book to
i ndicate that these truck drivers did receive hazard
training.

Docket No. LAKE 89-32-R. Section 104(d) (1) "S&S" Order No.
2950070 (exhibit MX-5):

Hazard trai ning was not provided to the follow ng
truck drivers who haul coal onto this coal nining
property: Oville Parks, Richard Lent, Robert
St. Cair, Jr., . . . and Harold Jacobs. These truck
drivers either work for or are contracted by Ross Bros.
Inc., contractor I.D. No. V71. There were no entries
in the hazard training | og book to indicate that these
truck drivers did receive hazard training.

MSHA' s Testi nony and Evi dence

Norman Fortney testified that he is currently enpl oyed by
Landi s Trucking, and that nost of his adult occupation has been
the driving of trucks (Tr. 19). He stated that he began
delivering coal at the Conesville preparation plant in August,
1988, and that during the period from August to Decenber 2, 1988,
he made approxi mately 200 deliveries at that site, and he
expl ai ned the procedures that he followed in delivering and
dunmpi ng his coal loads (Tr. 21-23). He confirned that prior to
Decenber 2, 1988, the scal emaster never told himhow he wanted
the coal dunped, and that there were no controls over how the
trucks shoul d be backed into the pile for dunmping. He stated that
the drivers thensel ves woul d keep their trucks apart and woul d
dunp where they thought it was safe to dunp. There were no
Conesville enpl oyees at the dunping location to tell the drivers
where to dunmp (Tr. 24).

M. Fortney confirmed that he regularly observed other
trucks dunmping at the pile during his deliveries, and he
expl ai ned what he observed as follows at (Tr. 25-26):

Q Al right. Generally, what sort of distances were
kept between the trucks when they were dunpi ng?

A. Really there wasn't any set pattern. If you could
get backed in, and you thought it was safe to dunp, you

backed in. There was no -- as | say today, maybe
backing in there, if they' re busy, 10 or 12 feet apart.
If they're -- if it would happen that you took a little

extra time at the sanpler, or sonething, and maybe one
of the trucks got unl oaded qui cker, he'd be gone. So,
there'd be nore roomthen.
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There really wasn't any set pattern of how far
apart the trucks stayed other than the drivers tried to
operate in a safe manner and dunp their trucks.

Q Al right. During the 200 -- approxi mtely 200
deliveries that you were involved in, was it -- was it
usual to see trucks within 10 or 12 feet of each other
when they were dunpi ng?

A. Yes.

M. Fortney confirnmed that he was fam liar with hazard
training, and he explained that "It's a programinstituted by the
operation---the wash plant operation that explains to us, the
drivers that come in there, certain rules and regul ations,"”

i ncluding driving on the right side of the road and giving the
right of way to heavy equipment (Tr. 26). He stated that during
the tinme he was delivering coal to the Conesville property from
August to Decenber 2, 1988, no enpl oyee of Conesville ever gave
hi m any hazard training. After exam ning Conesville's hazard
training check lists, M. Fortney stated that he recogni zed them
as the "verbal" hazard training which was explained to him"by
the gentlenmen that explained” it to him He further stated that
he had never seen these check lists during the prior occasions
when he was delivering coal to the Conesville property (Tr.
28-30).

M. Fortney stated that during the period August through
December 2, 1988, he had "heard" of nobre than one coal truck
upsetting at the Conesville raw coal pile (Tr. 31). He explained
the circunstances of the accident that he was involved in on
Decenber 2, 1988 (Tr. 31-35).

On cross-exam nation, M. Fortney stated that at the tine of
the accident he was leasing the truck and trailer which he owned
to Ross Brothers Inc., and was paid by the ton for the coal which
he delivered fromthe Crooksville Coal Conpany to the Conesville
preparation plant. He confirned that prior to the accident he
received no training of any kind from Ross Brothers Inc. or the
Crooksville Coal Conpany (Tr. 37). He confirmed that he has
papers as a certified surface mne foreman fromthe State of
Ohio, and was so certified at the time of the accident (Tr. 38).

M. Fortney confirmed that he delivered coal to the
Conesville facility on an average of three | oads a day, 3 days a
week, and that M. Hina's delivery schedul e was approxi mately the
same as his (Tr. 39-40). Although he believed that there was
"room for inprovenent” at the Conesville facility, he agreed with
a prior statenment that he made during the taking of his
deposition that the Conesville coal facility "runs as snooth as
any |'ve ever worked at" (Tr. 44).
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M. Fortney stated that as of Decenber 2, 1988, he was allowed to

dunmp anywhere at Conesville's coal pile, and was never directed
where to unload. He stated that dunping was left to the driver's
di scretion and that he dunped at a spot where he felt
confortable, and was not required to be within so many feet of
anot her truck while dunping (Tr. 45). He confirned that the
drivers could communi cate anong thensel ves and with the

scal ehouse by nmeans of CB radios, and that if he did not fee
confortable at any dunping |location he was free to nove to

anot her | ocation, and that Conesville never told himthat he
could not do this (Tr. 45).

M. Fortney confirmed that he was aware of the hazard of a
truck trailer tipping over, and was aware of the fact that frozen
coal could cause a tipping hazard and that this was the reason
why a truck driver may choose to line his trailer bed with
anti-freeze or diesel fuel on cold days (Tr. 47). He stated that
the actual backing up and raising of the coal load is the npst
crucial part of his delivery process, and that he is selective in
where to dunp his load. He confirmed that the dunping area at the
time of the accident appeared to be nornmal, and he believed that
he was safe and on firmand | evel ground at the | ocation where he
was dunping. He confirmed that he had not lined his trailer with
any anti-freeze or diesel fuel at the tinme of the accident. He
stated that since the accident, he no longer hauls coal (Tr. 48).

M. Fortney stated that at the time of the accident, he
backed into the dunping location first, and M. H na backed up
after him He stated that there was another truck to his left,
approximately 40 to 50 feet away, and that the drivers try to
| eave that kind of distance between trucks "when the room was
there." There were tinmes when drivers were 40 to 50 feet from
each other, and other tinmes when they were not, and he tried to
"find a level spot, and a safe spot to dunp" (Tr. 49). He stated
further that if there are four trucks dunping at the sane tine,
there is no roomto nmaintain a 40 to 50 foot distance between
trucks at the pile in question (Tr. 50). He stated that he was
not surprised when M. Hina backed in as close as he did to him
because he could not see him across his truck, but that after the
acci dent occurred he was surprised that M. Hi na was so cl ose, or
10 feet fromhis truck (Tr. 51).

M. Fortney confirmed that he received hazard training after
the accident, but that it taught himnothing that he did not
al ready know about hazards associated with dunping coal |oads at
the Conesville facility (Tr. 54). He confirned that prior to
December 2, 1988, he never asked anyone at the Conesville site to
train him and that he never told anyone there that he had not
recei ved hazard training (Tr. 54). No Conesville enpl oyee ever
asked about or tested his know edge of safe dunpi ng procedures
(Tr. 61).
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M. Fortney stated that during all of his trips to the Conesville

pl ant, he never know ngly dunped a | oad of coal when he felt it
was not safe, and he believed that he was foll ow ng safe dunping
practices regardl ess of whether he was 15 or 50 feet from another
truck. He confirmed that he never conplained to MSHA about any
unsafe dunping practices, but that he and other drivers would
conplain to the scalemaster if it rained, and the dunping area
became nuddy and not [ evel. Wen this occurred, the scal emaster
woul d instruct the dozer operators to correct the conditions (Tr.
64) .

M. Fortney confirnmed that he and other drivers have been as
close as 10 feet to other trucks while dunping their coal | oads,
and had M. Hina arrived first to dunp, he would have pulled in
as close as M. Hna did to him However, at the present tine,
drivers nmust stay 50 feet fromother trucks because there are
| anes marked off by traffic cones (Tr. 68). He believed that the
Conesville hazard training check list concerns staying away from
| oaders with buckets in the air, or staying away from a noving
dozer, rather than the trucks backing up and dunmping (Tr. 77).

Robert St. Clair, Jr., truck driver, Ross Brothers Trucking
Conpany, testified that he has worked for this company for 5
years and has delivered coal to the Conesville preparation plant
on and off since it began operating 4 years ago. He stated that
he haul ed coal to the plant on Decenber 2, 1988, but in view of
the accident, he was directed to take his load to the power plant
and did not dunp it at the preparation plant raw coal pile.

M. St. Clair stated that he has made approximtely 2,000
coal deliveries to the Conesville plant since he began driving
for Ross Brothers and he described the procedure he followed in
dunpi ng his coal |oad. He confirned that depending on the type of
trailer he was driving, he would be required to | eave his truck
cab in order to activate the necessary controls to dunp his | oad.
He stated that prior to Decenmber 2, 1988, he had occasion to be
out of his cab and on the ground while dunping his | oad.

M. St. Cair stated that when he started dunping coal at
the Conesville raw coal pile no one from Conesville ever showed
hi m how the coal was to be dunped at the pile. He confirmed that
he knew the scal enaster at the preparation plant by his first
name "Rick." He confirmed that he was aware of "hazard training"
and explained that "It's where sonebody tells me how to do ny job
on their property and then | sign a paper stating that |
understand their training" (Tr. 87). He stated that no enpl oyee
of Conesville ever gave himany hazard training prior to Decenber
2, 1988, and in the 4 years that he has delivered coal to the
property he never received any training. After exam ning copies
of Conesville's hazard training check lists, (exhibits MX-33 and
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MX-37), M. St. Clair stated that he had never seen themprior to
Decenber 2, 1988 (Tr. 88).

On cross-exam nation, M. St. Clair stated that his father
formerly worked for Ross Brothers and trained himwhile he was
growi ng up, and that "it cones natural"” to himas part of his
making a living as a truck driver. He stated that he never
received any truck driver training from Ross Brothers, and
received no hazard training with respect to delivering coal at
any facility (Tr. 89). He stated that he hauled coal to the
Conesville plant 3 times a day, 3 days a week since Decenber 2,
1988, and that Ross Brothers has a 2-1/2 year contract to hau
coal fromthe Crooksville Coal Conpany to the plant. He confirned
that he did not receive any training at the Crooksville M ne.

M. St. Clair stated that he can control the trailer
tailgate fromthe cab of the truck which he is presently driving.
He confirnmed that in Decenber, 1988, while in the enploy of Ross
Brot hers he was aware of coal trailers tipping over and that he
has been warned about this hazard. He stated that "its sonething
you have to al ways be aware of." He believed that he al ways takes
precautions while operating his truck and that he is "safety
conscious." He stated that one needs to watch every load which is
dunped, and that if he does not believe it is safe to dunp a |oad
he will not dunp it.

M. St. Cair stated that he has never requested Conesville
to train him and he believed that many of the items on the
conmpany's hazard training checklist do not pertain to his work as
a truck driver. He confirmed that MSHA has never inspected his
truck, but that both he and Ross Brothers inspect the truck on a
dai |l y basis.

M. St. Cair stated that he never heard of any other trucks
overturning at the Conesville coal pile during the years that he
has delivered coal to the property. He confirnmed that he never
told anyone at Conesville that he had not been trained, and that
no one at Conesville ever asked or tested himas to his know edge
concerning the safe operation of his truck or the dunping of his
coal |loads. He stated that "they |eave nme alone, just told ne to
go dunp ny load" (Tr. 99).

Ri chard Lent, truck driver, Ross Brothers Trucki ng Conpany,
testified that he has 22 years of experience as a truck driver,
and that he has delivered coal to the Conesville plant for
approximately a year. He was schedul ed to deliver coal to the
pl ant on Decenber 2, 1988, but was diverted to the power plant
after the accident occurred.

M. Lent explained the procedure he followed in dunping his
coal loads. He confirmed that depending on the type of trailer
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he was operating on any given day, he would have to get out of
his truck cab to activate the tailgate lever in order to
facilitate the dunping of his |oad.

M. Lent stated that prior to Decenber 2, 1988, no one from
Conesville ever instructed himhow to dunp his coal |oad. He
stated that "I just watched the other drivers, where they dunped
theirs and that was it" (Tr. 106). He identified Conesville's
scal emaster as "Rick" and confirmed that he has heard the term
"hazard training." He explained that "it neans what the conpany
wants us to do inside their plant . . . dunping and stuff" (Tr
106). He confirned that prior to Decenber 2, 1988, no enpl oyee of
Conesvill e ever gave himany hazard training or ever asked or
tested his know edge as to how to safely operate his truck (Tr.
107). After identifying Conesville's hazard training check |ists,
M. Lent stated that he never saw them prior to Decenber 2, 1988
(Tr. 106-107).

On cross-exam nation, M. Lent confirmed that he received no
hazard training from Ross Brothers or the Crooksville Coa
Conpany. He stated that he does inspect his truck and had to pass
a test to work for Ross Brothers. He confirnmed that he delivers
coal to the Conesville plant 3 days a week, making 3 trips a day,
and that he knows what to do while dunping his | oad by observing
the other truck drivers.

M. Lent stated that he has al ways been alert and aware of
t he hazard concerning the overturning of a truck while dunping,
and that if possible, he tries to dunp his |oad after the other
trucks have conpl eted their dunping. He confirmed that he al ways
puts fuel oil in his truck bed to prevent coal freezing and takes
precauti ons while dunping.

M. Lent stated that prior to Decenber 2, 1988, he had to
get out of his truck cab to operate the tailgate levers and to
observe the dunping of his load. He stated that he would al so
stand on the fuel tank between the truck cab and trailer bed, and
that some of the new trucks used by Ross Brothers have all of the
trailer controls inside of the truck cab. He stated further that
during the period Cctober, 1988, to Decenber, 1988, he sonetines
had to get out of his cab and walk to the rear of the truck to
see if the tailgate was down (Tr. 108-119).

James R Stull, truck driver, Bellaire Trucki ng Conpany,
testified that he has 32 years of driving experience and has
wor ked for Bellaire for 2 years. He stated that he has haul ed
coal for 18 years, and started hauling coal to the Conesville
plant in October, 1987. He confirmed that he overturned a truck
at the Conesville plant coal pile in February, 1988. The ground
was not level, and as he backed up his truck to dunp the |oad of
coal, the right rear wheel sunk into the nud, and the truck
overturned but no one was hurt. M. Stull stated that Conesville
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never instructed himhow to dunp his coal on the pile, and there
were no traffic lanes at the dunp site for the trucks to follow
whi | e dunping their loads (Tr. 120-124).

On cross-exam nation, M. Stull confirmed that he received
no training at the Bellaire Conpany, but did receive hazard
training at the Conesville plant. He stated that when his truck
overturned, it fell for a distance of 30 feet but did not strike
anything. He stated that the truck trailer tel escope broke off
after the truck tipped over (Tr. 125-127). In response to further
gquestions, M. Stull stated that the training he received at the
Conesville plant came after the fatal accident, and he expl ai ned
the training that he received (Tr. 128-129).

Clyde O Parks, electrician, Conesville Coal Preparation
Conpany, stated that he has worked at the plant for 5 years and
has 37 years of mning experience. He confirned that he is a
menber of the UMM, and except for a 13-nonth period, he has
served as a nenber of the mine safety cormmittee. He stated that
the coal haul age truck drivers are not nenbers of his union

M. Parks stated that when another truck overturned at the
pl ant coal pile on February 26, 1988, he participated in the
uni on wal karound i nspection at the site as a nmenber of the safety
committee. He stated the truck overturned after the right rear
wheel dual tires hit a soft spot while dunping a | oad and caused
the yoke to break at the point where the truck tel escope fastens
to the trailer.

M. Parks stated that M. Bill Lyons, Safety Director of
Conesvill e Coal Conpany, acconpani ed hi mduring the wal karound.
As a result of the incident of February 26, 1988, neasurenents
were taken of the distance covered by the truck which overturned
and the safety comm ttee expressed their concern about
mai ntai ni ng a safe di stance between the trucks. The union held a
comuni cations nmeeting with Conesville's managenent and
recommended that only three trucks be permtted to dunp coal at
any one time, no less than 30 feet apart. M. Parks stated that
the conpany accepted the recomrendations and linmted the dunping
to three trucks at a tine, but it only did this for a period of 2
weeks (Tr. 129-140).

On cross-exam nation, M. Parks confirned that he al so
served on the safety cormittee while previously enployed by
Peabody Coal Conpany. He stated that after a truck tipped over at
the coal hopper at Peabody, MSHA took no further action

M. Parks confirmed that the union has the authority to
declare an i mm nent danger at the plant coal dunping piles, but
that it has never exercised this right and has never advised MSHA
of any imm nent danger. He confirmed that he first spoke to
I nspector Grissett about the instant case 2-weeks prior to the
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hearing. He also confirmed that the Conesville Conpany has

recei ved safety awards, was cited by MSHA for having 600 days

wi thout a lost time accident, and that MSHA i nspectors have

advi sed himthat the conpany runs a safe operation (Tr. 140-158).

MSHA | nspector Robert L. Grissett, confirmed that he and
several other inspectors conducted an investigation of the
accident in question on Decenber 2, 1988, and that he issued a
section 103(k) order that day (Tr. 164). He identified severa
phot ographs of the trucks which were involved in the accident,
and expl ai ned what the investigating teamfound (Tr. 165-175).
M. CGissett and the other inspectors returned to the mne on
Decenber 5, 1988, to continue their inquiry, including interviews
with witnesses (Tr. 176). He reviewed the conmpany training plan
and records, and expl ai ned the coal dunping procedures. He
confirmed that there were no designated | anes nmarked off for the
trucks to use at the coal pile, and that once the | oad was
wei ghed and sanpl ed, the trucks were free to go to the dunping
ar ea.

M. CGrissett stated that he | earned about Conesville's
training plan for contract truck drivers during an interview with
scal emaster Rick Shuck. M. Shuck informed himthat each truck
had an identification nunmber on a card on the wi ndshield of the
passenger side, and as each truck passed over the scales M.
Shuck woul d | og the nunber and then hazard train the driver.
During subsequent truck trips, M. Shuck would refer to his |og
to insure that the nunmber on the truck corresponded with the
nunber in his |log. However, if there were a change in drivers, he
woul d have no way of knowi ng whether that particular individua
was trained because the | og would only reflect a truck nunber.

M. Gissett stated that M. Shuck and superintendent Leppla
acknow edged that this system presented a problem because "t oo
many trucks were conming in" (Tr. 182). M. Gissett stated that
he was particularly interested in itens 5 and 6 of Conesville's
trai ning plan which advi ses persons to stay clear of all raised
equi pment and to watch for noving equi pment (Tr. 183, exhibit
MX- 37) .

M. Gissett confirned that after the conpletion of the
accident investigation he issued a section 107(a) inm nent danger
order and a section 104(d)(1) citation and order (Tr. 182). The
i mmi nent danger order was issued in conjunction with a section
104(a) citation which was issued for a violation of section
77.1600(c), for failure to maintain adequate and safe side
cl earance on raised equi prrent. He explained that M. Hna's truck
was within 10 feet of M. Fortney's truck and there were no
establ i shed guidelines as to the procedures for dunping, and
there were no designated areas provided at the dunp |ocation for
safe side clearances for the trucks. Based on his investigation,
record review, and interviews, he concluded that these failures
had been a "practice at the mne" (Tr. 185). He expl ained his
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reason for issuing the imm nent danger order as follows at (Tr.
184):

A. Well, you have to have a condition or practice that
is so serious that you feel that an abatenent tine
couldn't be given before a serious injury or accident
coul d happen.

* * * * * *

A. The practice--we had established that they had not
provi ded adequate side clearance. And | know I had the
area closed on a 103(K) order, but that was soon to be
lifted as soon as the investigation was over, and there
woul d be nothing to prevent them from continuing to
operate the way they had prior to that.

Q So why did you issue the imm nent danger order?

A. To keep the area closed until nmanagenent could
devi se a nmethod to ensure adequate side cl earance.

M. Gissett stated that he based his "high negligence"
finding on the fact that there had been a prior truck tipping
i ncident at the mne on February 26, 1988, as confirmed by the
phot ographs produced by Conesville's Safety Director Bill Lyons
(Tr. 186). He based his "S&S" finding on the fact that an
accident resulting in a fatality had occurred (Tr. 187). He
confirmed that he issued a citation for a violation of the
training requirenents of section 48.31(a), and that he reviewed
the m ne hazard training |log and plan before doing so (Tr. 187).
He al so consulted MSHA's Part 48 training policy manual (exhibit
MX-31), and discussed the citations and orders with his
supervi sor and the other MSHA inspectors who were with himon
Decenmber 5, and that they all agreed with his enforcenent actions
(Tr. 189).

M. Gissett stated that he based his "high negligence"
finding with respect to the training violation on M. Leppla's
statement that he recognized that there was a problemwith
training the truck drivers, and the fact that Conesville had
knowl edge of the prior truck tipping incident and failed to do
anyt hing about its training. He stated that "I put all that
together, and felt that it net the criteria for a (d)(1)
citation" (Tr. 190). He also confirmed that he found the
violation to be "S&S" because "we had an accident that resulted
ina fatality" and "that's part of the criteria on S and S" (Tr.
190). Wth regard to his unwarrantable failure findings, M.
Gissett stated as follows at (Tr. 190-192; 195-196):
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A. Well, it has to be a violation of nmandatory stan-
dard. It has to be S and S, or significant and sub-
stantial. It can't be inmmnent danger. And the

operator has had to show aggravated conduct, which
woul d constitute nore than ordi nary negligence.

Q GCkay. What do you understand aggravated conduct
constituting nore than ordinary negligence to nmean?

A. That would nean that they had prior know edge of a
serious condition or act or area of the mine that could
cause injury to someone, and failed to take appropriate
steps to elimnate it or prevent a reoccurrence.

Q GCkay. And in your investigation, interviews,
observations and record reviews, what findings did you
make that |ed you to conclude that Conesville had, in
fact, exhibited aggravated conduct constituting nore
than ordi nary negligence with respect to their
training?

A. That they recogni zed they had a breakdown in their
system or their systemwas just not -- not adequate to
assure that everybody was getting hazard trained.

* * * * * *

Q Al right. What findings did you make that |ed you
to conclude that Conesville Coal had exhibited aggra-
vated conduct constituting nore than ordinary negli-
gence with respect to their hazard training and their
pri or knowl edge of the hazard training?

A. In the fact that they had -- that we had the acci-
dent in February 26th of '88 that was brought to their
attention, that they had the breakdown in their hazard
trai ning system and was aware of that.

* * * * * *

Q Wth respect to Line 11 on your (D)(1) order, you
mar ked hi gh for negligence on this training violation
Why did you find that Conesville was highly negligent
with respect to their training progranf

A. Because they adnitted that they had probl ens and
were not sure how many truck drivers had received
hazard training, and seemed to feel that it was just
practically an inpossible situation to -- to get every-
body hazard trai ned because of the anpbunt of trucks
that come in.
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Q Al right.

A. And it was actually the -- it was nore the method
they were using than anything el se.

Wth regard to his "S&S" finding concerning the section
104(d) (2) order, M. Grissett stated as follows (Tr. 196-197):

Q And howdid it -- what findings did you nmake that
it met the S and S criteria?

A. That hazard training in this case where you have
truck drivers that's comng into an area, and can dunp

at will wherever they want to, | think the hazard
training that addresses -- that they address in their
hazard trai ning programthat they have addresses that
area.

So, | feel the hazard training and the dunping of
coal at the raw coal pile go together because that's
all these gentlenen that come in there with those
trucks do. They just cone in, and dunp coal and | eave.
So, they're only exposed to very few hazards. And one
of the main ones is in the dunping of it.

Q Al right. And what hazards in the dunping area?

A. That they will upset, and that you have to keep it
| evel, and you have to keep them apart to allow for
these trucks to upset.

On cross-exam nation, M. Grissett confirned that he had
i nspected the preparation plant in question at least 2 tines a
year for the past 3 years, including the raw coal dunping area,
and that other inspectors have also inspected the facility. He
confirmed that he has observed the dunping in progress during
prior inspections before Decenmber 2, 1988, and that it was very
likely that he inspected the facility during a regul ar inspection
from Septenber 20 to 28, 1988. He confirned that prior to
Decenber 2, 1988, he never issued any iminent danger orders at
the dunping |ocation, and had never previously cited Conesville
with a violation of section 77.1600(c) (Tr. 202-206).

M. Grissett confirnmed that the accident investigation
reveal ed that frozen coal which remained in the upper right-hand
corner of M. Fortney's truck trailer bed caused his truck to tip
over (Tr. 207). He confirned that he based his imr nent danger
order on his belief that Conesville had a continuing violation of
section 77.1600(c), that was creating an i mm nent danger because
it did not insure that there was an adequate side cl earance
between trucks to ensure that a truck which tipped over woul d not
conme in contact with another truck (Tr. 209-211). He confirned
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t hat when he issued the order, he did not have in mnd any
speci fic adequate m ni mum di stance between trucks, but that he
did not believe that 10 feet was adequate. He now believes that
an adequate di stance would be "in the nei ghborhood of 40 or 50
feet" (Tr. 212). He defined the term "adequate” to nmean "if it
was raised it would not cause an injury to sonebody if it fel
over" (Tr. 213). He believed that the cited standard required
Conesville to keep enough di stance between the coal trucks
dunmping at the coal pile so that if one toppled over it could not
hit another truck (Tr. 214).

M. Gissett confirned that in order to abate Citation No
2950068, Conesville was required to establish a systemto ensure
that trucks would not come in contact with each other in the
event of another accident sinilar to the one which occurred in
t hese proceedi ngs, and that sinply posting a sign would not be
sufficient (Tr. 214). He confirmed that the use of the cones for
truck spacing was suggested by Conesville, and that this was
acceptable to MSHA. Another alternative would be to enlarge the
dunpi ng area to provide anple room between trucks while they are
dunmping (Tr. 218). He confirned that a hazard al ways exists at
t he dunpi ng areas where hoppers are |ocated, but that Conesville
al ways flagged those areas to alert the truckers of the hopper
hazards (Tr. 221).

M. Grissett confirned that prior to Decenber 2, 1988, he
issued a citation for a violation of section 77.1600(c), at
anot her tipple raw coal pile because of an overhead high voltage
line which could have been contacted by a truck raising its bed,
but that he never issued any violation for trucks dunmping too
cl ose together, and the Conesville case was his first experience
of this kind (Tr. 223-224).

M. Grissett confirned that although he did not investigate
the prior tipping incident of February, 1988, it was his
understanding that it was caused by a broken hydraulic hoi st
scope which caused the truck to tip, and it did not hit anything
when it fell over (Tr. 225). He confirmed that during his
i nvestigation of the Decenmber 2, 1988, accident, he determ ned
that the truck drivers with whom he had spoken were aware of the
ti ppi ng hazards created by frozen coal, and that M. Fortney had
not used any kind of anti-freeze on his truck that day (Tr. 227).
He al so confirmed that the drivers listed in Oder No. 2950070,
who either worked for or |eased their trucks to Ross Brothers,
had not been hazard trained (Tr. 228). He explained his
under st andi ng of the contractual arrangenents between Conesville,
Crooksvill e Coal Company, and Ross Brothers, and independent
trucker Fortney, and M. Hina, an enployee of Cox Farns (Tr.
225-229).

M. Grissett confirned that although Ross Brothers has an
MSHA |.D. Nunmber V7-1, and is considered to be an i ndependent
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contractor subject to MSHA's jurisdiction, no citations or orders
were issued to Ross Brothers or to M. Fortney (Tr. 230-231). He

al so confirmed that there are no MSHA requirenments for a trucker

to apply anti-freeze or diesel oil to their trucks to prevent

coal freezing (Tr. 231).

M. Grissett stated that his investigation did not revea
whet her or not Ross Brothers was providing hazard training to its
drivers. He stated further that Ross Brothers was not required to
give this training because "it would have to be to the people
entering upon the m ne property." Conceding that the drivers in
guestion did enter mne property, M. Gissett stated that the
trai ni ng woul d have to be provided "by the operator that's
invited the man in there" and that Ross Brothers "wouldn't know
of the existing or potential hazards of that raw coal dunp" (Tr.
233). He agreed that a trucking conpany such as Ross Brothers
shoul d be concerned about hazards to its drivers and possible
damage to its equi pment, but that "the way the lawis," it is the
nm ne operator's responsibility to train the drivers "once that
truck enters the gate" (Tr. 233). He confirned that the
Crooksvill e Coal Company had not trained sone of its drivers, and
whil e he did not know whether any citations were issued to
Crooksville, he believed that another MSHA i nspector visited that
site and that "the situation has been taken care of" (Tr. 234).

M. Grissett stated that the cited training standard section
48.31(a), requires hazard training for all individuals who cone
within the definition of "m ner" pursuant to section 48.22(a)(2).
He believed that M. Fortney, M. Hi na, and the other cited
truckers cane within the definition of "delivery personnel”
included in the definition of "mner" (Tr. 236). He determn ned
from M. Fortney that he had been delivering coal to the
preparation facility 3 times a day, 3 days a week, but did not
deternmi ne how |l ong M. Hina had been comng to the facility (Tr.
237). However, he did not disagree with the information in the
acci dent investigation report that M. Hina had delivered coal to
the facility for 4 nmonths during the sane daily intervals as M.
Fortney (Tr. 238).

M. Gissett stated that M. Fortney and M. Hi na would be
exposed to the potential of a truck upsetting while dunping coal
They were al so exposed to hazards fromthe hoppers, and while on
foot they may be exposed to other truck and dozer traffic
hazards. He confirmed that they were exposed to these hazards on
a daily basis during each trip that they nmade to the raw coa
pile. He explained that these individuals would not be classified
as miners pursuant to the definition found in section
48.22(a)(1l), because they were not enployed at the mine, or
contracted to work there for a period of 5 days, and "were just
contracted to deliver a product to the mne" (Tr. 250). He
confirmed that he followed MSHA' s training policy guidelines when



~657
he issued the citations, and consulted with MSHA's training and
education specialist JimMers in this regard (Tr. 251).

M. Gissett confirnmed that MSHA' s policy manual provides an
exception for truck drivers who remain in their vehicles while on
m ne property, and that they are not required to be hazard
trai ned pursuant to section 48.31(a) (Tr. 253). After responding
to further questions concerning the exception for persons who
come to the mne property to pick up or deliver nmaterials and
supplies, M. Gissett disagreed that coal truck drivers that
stayed in their vehicles need not be hazard trained (Tr. 255). He
conceded that when he gave his prior deposition he stated that
i ndi viduals who canme to the mine property in a pickup or delivery
truck and who did not |eave their vehicles were not required to
be hazard trained. He confirmed his belief that coal haul ers who
do not | eave their vehicles are not required to be hazard trained
by the m ne operator, but if they do | eave their vehicle, they
are required to be trained with respect to the hazards that they
are exposed to while out of their vehicles (Tr. 257).

M. Gissett explained his reasons for citing M. Fortney
and M. Hina for |lack of hazard training as follows at (Tr.
258-260):

Q GCkay. Now, you indicated that the reason you

i ssued the citation with respect to M. Fortney and
M. Hna as far as hazard trai ning goes is because it
was determ ned they were out of their vehicle; is that

right?
A. Yes.
Q Ckay. So, if -- if you had determ ned they had

stayed in their vehicles, that citation would not have
been issued with respect to those two individuals; am

correct?

A. I'"mnot sure whether -- there was nore thinking
into that than that before | issued that citation.
know what | said in the deposition. | don't know. |

recognize it there, and | nust have said it, and |'ve
reread it, and possibly -- apparently |I did say it that
way. And so, |I'll have to go with it.

Q So, to make sure | am not m scharacterizing your
testi mony, you do agree that your prior testinony on
this issue is that coal haulers who remain in their
vehi cl es need not be given hazard training, correct?

A. That's the way that it reads, yes.
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And,

Q And that's the way you were interpreting 48.31(a),
| east as of Decenber 2nd, 19887

A. Yes.

Q And because M. Fortney and M. Hina, you ascer-
tained were out of their vehicles, you deermed they
needed hazard training?

A. Fall into that area, yeah

Q Fall into the area of?

A. Requiring hazard training.

Q Okay. Specifically, did you know where M. Hina

was when he was out of his vehicle on Decenber 2nd?
Did you deternm ne where ---

A | don't---

Q ---where he was in particular that day?

A. No.

Q Okay. How did you determ ne he was out of his

vehicl e?

A. | don't know whether we determ ned that or not. W
determ ned he hadn't been hazard trained.

at (Tr. pgs. 263-264; 266, 267-268; 273-274):

THE WTNESS: | have gotten totally confused as to
actually what | did that day like entering this policy
intoit, and I'"mnot too sure -- | know what the
deposition says. | don't know -- | don't recal

whet her we was tal king policy at that tinme or not when
we was in Clevel and.

But | know that we enforce if a man comes to the
mne on a regular basis and delivering a product such
as this was -- this was a delivery of a product -- and
is exposed to hazards while perform ng that, he has to
be hazard trained.

Now, the policy -- and | know it gets -- it gets
very confusing -- but we try to get to the nmeat of it
and sonetimes we have to stay away fromthat policy
because its confusing.

at
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All | didto refer to that policy is to make sure
I was in the right area of addressing hazard training.
| briefed through that, and | talked to Jim Myers; am|
in the right direction here. And he said, yes.

But as far as enforcenent, when we're talking
delivery, when a man from Penn Chio delivers towels to
the mne, we don't require himto have hazard training.
He generally pulls in the parking lot, and wal ks into
the shop area or office area. * * *

* * * * * *

A. The way | enforce it is that if they cone there on a
regul ar basis and are exposed to hazards, they have

to be hazard trained with the exception of personne

who cones around the mine office or mne shop just in a
delivery capacity such as a nmil man.

* * * * * *

THE W TNESS: Right, the policy. But | don't enforce
the policy. That was ny interpretation of the policy
in the deposition.

BY MR. LAI NG

Q And you rely on the policy in nmaking a decision
whether to issue a citation or order?

A. No.

Q You don't rely on the policy?

A. No, sir.

Q Didn't you testify to M. Zohn that you do refer to

—

he policy?

A. W refer to the policy because it's a guideline. |

carry the policy in ny vehicle. I've gotten in
problems with the policy. It -- you cannot enforce it.
* * * * * *

Q Ckay. M. Grissett, with respect to the order that
you issued on the other Ross trucking drivers who
didn't receive hazard training, did you make a deter-

m nation that they were out of their truck, also, while
at Conesville?
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A. W made a determination they had not received hazard training.

Q GCkay. Was there any determination made as to
whet her they were out of their truck?

A. No.
Q Ckay.

A. There night have been on Oville Parks. That
guestion may have been asked.

M. Gissett stated that item #6 of the Conesville hazard
training plan applies to the possibility of a truck tipping over
and that such an occurrence is not unique to the Conesville
preparation plant. He confirned that the truck drivers were aware
of this hazard and that they are nobst concerned when they are
dumping (Tr. 278). He confirned that at the tinme of the accident
Conesvill e had an approved hazard training plan in effect for
truck drivers, that hazard training was part of the plan, and
that many drivers had been trained (Tr. 278, 282). He confirned
that he issued the citation because he could find no evidence
that the drivers identified in the citation were hazard trai ned
(Tr. 281). He also confirmed that he had no problemw th the
hazard training "checklist" used to train the drivers, but that
Conesville m ssed sone drivers when it cane to hazard training
(Tr. 282). He stated that M. Leppla's statenent concerning a
"problem with training concerned "knowi ng which ones are and
whi ch ones are not trained" (Tr. 284).

In response to further questions, M. Gissett confirmed
that Conesville never raised any policy distinctions concerning
training for truck drivers who did not |eave their trucks, and
that this issue was never raised by Conesville. He stated that
"they were trying to get their truck drivers trained" (Tr. 290).
He confirned that he issued the two training violations because
Conesville had a "flaw' in its hazard training program and had
not in fact hazard trained some of the truck drivers (Tr. 290).
He stated that when he referred to the MSHA policy discussed with
M. Mers, he decided not to follow it because it did not address
the situation and that he was enforcing the | aw and not the
policy and it nmade no difference to himwhether or not the
drivers got out of their trucks while they were dunping coal (Tr.
291). When asked whether the policy contradicts section 48.31(a),
M. Grissett responded as follows at (Tr. 292)

A It didn't apply there where you have truck drivers
whet her they got out or not, even though we did estab-
lish that some of themgot out. So, it really didn't
apply to that because you -- they were exposed to --
they were exposed to hazards while in their vehicle.
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So, we couldn't -- we just couldn't use that there. W
had to -- we had to just go with what the | aw stated,
that if they're on a regular delivery there, a regular
basis, and are exposed to the hazards, then they have
to be hazard trained.

M. Grissett stated that since the "cone and | ane" system
has been in effect at the coal dunping |ocation there have been
two incidents of trucks upsetting w thout any injuries, and he
bel i eved they were caused by a wheel or a broken scope or pin
(Tr. 303). He stated that the mine operator has the
responsibility to foresee the possibility that at any given tine
a truck will upset at a coal dumping |ocation and that it must
i nsure that proper separation is maintai ned between the trucks
that are dunping (Tr. 311). Conesville's Testinmony and Evi dence

Randy B. Mller, testified that he is the adm nistrative
manager of the preparation plant, and that part of his duties
i ncl ude recordkeepi ng. He was aware of the prior truck tipping
i ncident, and confirmed that the safety director showed him a
picture of the truck and informed himthat it turned over because
of a mechani cal probleminvolving a broken pin. He further
confirmed that he attended neetings with the mne safety
commttee, but he could not recall the comrittee ever proposing
that a three truck dunping cycle be used at the raw coal dunping
pile (Tr. 325-327).

On cross-exam nation, M. MIller confirmed that he was al so
aware of a truck upsetting at the coal pile subsequent to the
acci dent of Decenber 2, 1988, and while there may have been ot her
such incidents, he was not personally aware of them since these
are matters which would be investigated by the safety director
He stated that he was at the nmeeting with the safety committee
held on March 1, 1988, following the truck tipping incident in
February, 1988, but he could find no "union safety wite-up" or
record of any discussion concerning the trucks. He al so checked
the minutes of sinmilar meetings held from January through
Decenber, 1988, and found nothing in this regard (Tr. 331). He
denied that M. Clyde Parks ever suggested to himthat Conesville
shoul d i nplenent a three truck dunping cycle at the coal pile,
and he agreed that M. Parks would not necessarily discuss this
with himand that it would nore appropriately be brought up with
the safety director (Tr. 333).

WlliamLyon, testified that he retired as the plant safety
director, training instructor, and staff electrical engineer on
June 1, 1989, and that he served in these capacities for
Conesville from February, 1985, until his retirenment. He
confirmed that the plant opened in January, 1985, and he

expl ai ned what is done there (Tr. 339-342). He stated that as of the
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Decenmber 2, 1988, accident the plant had 50 enpl oyees. He
confirmed that there were four signs posted at the raw coa
dunping area at the tinme of the accident stating "Danger Open
Hopper," and he identified exhibit MX-33, as the approved
training plan for the plant as of the time of the accident. He
stated that MSHA inspector and training specialist JimMer spoke
with himin Novenber, 1986, and inforned himthat he had to have
an approved training plan, and that M. Myer volunteered to put a
pl an together for him M. Mer prepared the plan, including the
| ast page, which is the hazard training plan, presented it to
him and it was subsequently adopted by Conesville and approved
by MSHA (Tr. 342-345).

M. Lyon identified exhibit G3, as a copy of the plant
hazard trai ning | ogbook used for the coal haulers as of the tine
of the accident. The book contains a copy of the hazard training
checklist, the nanes of the drivers, their truck nunbers, the
i dentification of the vendors, and the person who conducted the
training (Tr. 326). He stated that Conesville began hazard
training coal haulers in January, 1988, when MSHA i nformed him
that he had to maintain a log of all hazard training, but that
prior to this time MSHA i nspectors advised himthat coal truck
drivers did not have to be hazard trained if they were not
outside of their trucks (Tr. 346-347). M. Lyon confirnmed that he
made the notation "when outside of trucks & driving haul road"
whi ch appears at the top of the checklist, and that he
underscored the critical checklist items that truck drivers
shoul d be aware of while outside of their trucks, and he believed
that these itens applied to truck drivers. He did not believe
that item #6, which cautions persons to "stay clear of all raised
equi pment (dozer bl ades, front-end | oader buckets, etc)" applied
to truck drivers because they would not be next to that equi pnent
(Tr. 348-349). He explained that he nade the notation in question
because truck drivers normally did not get out of their trucks,
and if they did, they had to be aware of the underscored itens on
the checklist (Tr. 349).

M. Lyon stated that it was his understanding in 1988 from
MSHA t hat hazard training was only required for coal haul ers when
they were outside of their cabs. He confirmed that no
determ nations were made as to which drivers got out of their
trucks because "nmost" of themdid not do so. However, since there
were periodical truck breakdowns and a driver would have to nake
a phone call, all truck drivers were trained because they woul d
have to get out of their trucks. Although it was his
understanding that this training was not required, he made the
decision to hazard train all coal haulers (Tr. 350).

M. Lyon stated that prior to the accident he repri manded
"quite a few' coal haulers for not follow ng the hazard training
checklist itens, particularly with respect to the use of hard
hats, and that MSHA inspectors, including M. Gissett, were



~663

present when this was done. He confirmed that he organi zed the

| og book procedures, and that the drivers logged in the book were
trained by the scale master Rick Shuck, under his direction. He
stated that he also trained quite a few of the drivers, was
present when M. Shuck trained them and he explained how the
training was given and the nanes entered into the log (Tr.
352-356) .

M. Lyon stated that prior to the accident he was not aware
of any problenms with the systemthat he inplenented for hazard
training coal haulers, and he was not aware of any drivers com ng
to the mne property that were not being hazard trained (Tr.

356). He deni ed maki ng any statenents that Conesville was not
able to keep up with the training (Tr. 357).

M. Lyon stated that Conesville had no involvenent in
determ ning who delivered coal to the preparation plant. He
expl ai ned that Cravat Coal Conpany had a contract with the
Conesville Power Plant, through Col unbus Sout hern Power Conpany,
to furnish coal which was washed at the Conesville plant, and
that Cravat Coal contracted with the Crooksville Coal Conpany to
ship some of its coal to the plant, and that Crooksville
contracted with Ross Brothers, who in turn contracted wi th Cox
Farnms, to haul the coal to the plant (Tr. 358).

M. Lyon stated that at the tine of the accident the raw
coal dunping area was approximately 250 feet |ong, and he was not
aware of any tinme when it was significantly less than that (Tr.
358). The only other prior tipping incident that he was aware of
occurred on February 26, 1988, because of a broken pin on the
jack used to raise the truck bed, and the truck did not hit
anyt hing and no one was injured. He deni ed nmaki ng any statenents
that there were nore truck tipping incidents prior to the
Decenber 2, 1988, accident (Tr. 359). He perceived no hazard from
the incident which occurred in February, 1988, because "it was a
mechani cal problemwith the truck." He recalled no
recommendations fromthe nmne safety cormittee as a result of
that incident, and denied that M. Parks or anyone else fromthe
safety committee ever approached hi m about inplenmenting a
three-truck dunping cycle (Tr. 360).

M. Lyon stated that Conesville did not file an MSHA
acci dent report Form 7001, regarding the accident in question,
and that the formwas filed by Ross Brothers. He stated that the
i mm nent danger order and citation for a violation of section
77.1600(c), were abated by providing three dunping | anes spaced
60 feet apart, and that this distance was determ ned by the State
of GChio Division of Mnes who al so investigated the accident, and
that MSHA agreed with it (Tr. 361). He confirmed that in
February, 1989, Conesville received a certificate from MSHA for
600 days without a lost tine accident, and that it was signhed by
I nspector Myer and Inspector Gissett's supervisor Jack Col ogie.
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He al so stated that other m ne inspectors, including M. Gissett
and M. Mer, have commented to himthat "they enjoyed com ng up
to inspect our plant because we had such a safe operation" (Tr.
362). He confirmed that prior to the accident, other inspectors,
including M. Gissett, inspected the coal dumping area, and that
no citations or orders were ever issued for not providing
adequate side clearance at the dunmping pile (Tr. 362).

On cross-exam nation, M. Lyon confirned that Conesville's
hazard training plan, (exhibit MX-33), is representative of a
plan that he was famliar with when he was trained at the Centra
Ohi o Coal Conpany, and that MSHA adopted the plan. He stated that
he made no i ndependent research in putting the plan together, and
relied on M. Myer (Tr. 366). He confirmed that when he deci ded
to train all coal haulers, he nade no distinctions between
whet her a driver got out of his truck or not and decided to
hazard train all truck haulers delivering coal to the plant (Tr.
366). He confirmed that he did not call any of the coal haul age
vendors listed in the hazard training |og book to determ ne
whet her they had trained their drivers "because they had to be
trained at each individual site" because "each mine is different
than any other mne" and he felt sone obligation to train the
drivers at the mne site because "a truck could have an acci dent
or a nechani cal problemand the driver would have to be out on
the ground" (Tr. 367-368). He confirnmed that at the tine of the
acci dent, he had no specific know edge that Ross Brothers was
delivering coal to the plant, and he woul d have no reason to cal
t hem about any hazard training for their drivers (Tr. 368).

M. Lyon did not believe that the prior truck tipping
i nci dent presented any hazard or safety problens other than to
the driver in the truck, and he stated that neither he or the
safety commttee saw a need to discuss it further, and even
t hough the cormittee was aware of the incident, it was not
di scussed with him (Tr. 371). He confirmed that prior to the
accident, there were no truck spacing controls in effect and it
was |left to each driver to deternmine the safe distance for
backi ng up and dunping | oads at the coal pile. He al so confirned
that there were no physical barriers in place, or flagmen to
direct traffic, but that signs were posted to keep personnel out
of the coal pile because of the hoppers under the pile (Tr. 374).
He confirnmed that it was M. Shuck's responsibility to train the
coal haulers, maintain the log, and to determine if there were
new drivers who had not been hazard trained (Tr. 375).

M. Lyon stated that subsequent to the February, 1988, truck
ti pping incident, he did not find it necessary to enphasize item
#6 of the hazard checklist, but that he and M. Shuck were told
about it. He stated that when a new truck showed up at the site
with a new driver, he would be trained. The contractor controlled
the nunbers on the truck, and he had no direct contact with the
contractors to advise themof any responsibility to
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i nform himof any changes in drivers, and he believed that it was
reasonable to assune that if there were any driver changes, he
woul d be informed. He agreed that at |east six drivers "got

t hrough the system and were not hazard trained,"” and that it was
obvi ous that he was not told that some drivers were not hazard
trained. He confirmed that the truck numbers were used to

det erm ne whether a driver had been trained, and that in the
event a different driver were used on a truck which had a numnber
i ndi cating that another driver had been trained, he had no way of
knowi ng that the new driver had in fact received training (Tr.
377). He conceded that while he had no control over which truck
drivers the contractors were using, he was responsible for
training the drivers that canme to the site to dunp at the coa
pile (Tr. 378). He also confirmed that he had no reason to
believe that M. Parks would be | ess than honest when he
testified about a prior nmeeting when the trucks were discussed,
but reiterated that he had no recollection of any such neeting
(Tr. 378).

M. Lyon stated that it was his understanding of MSHA's
training regulations that truck drivers delivering coal to the
pl ant woul d not have to receive annual or task training under the
definition of "mner" found in section 48.22(a)(1), but would
have to be hazard trained under the definition found in section
48.22(a)(2). He confirnmed that M. Leppla was not involved in any
hazard training prior to the tinme of the accident. He al so
confirmed his understanding that each contractor truck driver had
a different truck nunber and he was not aware that there could be
nore than two drivers with the same number (Tr. 392).

M. Lyon confirmed that for alnost 2 years after the plant
started in operation, until he was first informed by MSHA that he
needed a trai ning program coal haulers were delivering coal to
the plant but nothing was done to train them (Tr. 395). He
confirmed that at the tine of the tipping incident in February,
1988, it did not occur to himto address the matter of truck
cl earance, but that after the accident of Decenber 2, 1988,
"everyone then said we had better separate the trucks" (Tr. 397).
He confirnmed that he abated the unwarrantable failure violations
concerning the untrained drivers by reviewi ng the checklist with
them and di scussing each of the itens listed, so that they were
aware of any problens they could encounter while at the site (Tr.
398).

Ri chard T. Shuck, scal ehouse operator, testified as to his
duties, including controlling truck traffic at the dunp site and
conducting the hazard training of the drivers. He confirmed that
coal is delivered to the plant 3 days a week and that this has
been the normal practice during the 4 years that he has worked as
the scal ehouse operator. He estinmated that there are 200 trucks a
day delivering coal to the plant, and that there are 50 to 60
drivers engaged in this work. He described the procedures for the
delivery and dunmpi ng of the coal, and stated that four trucks
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are permtted to dunp at the pile during each dunping cycle which
he controls. He confirmed that these procedures were in effect at
the time of the accident, and that he never received any

conpl aints fromthe drivers about these procedures (Tr. 399-403).
He stated that there are "peak hours" for dunping, and that there
are many tinmes when there are less than four trucks in the
dunpi ng area (Tr. 404).

M. Shuck confirmed that he was involved in the training of
the coal haulers, and that beginning in 1988 M. Lyon instructed
himto hazard train all drivers conming to the dunp site, and that
he trained them by reviewi ng the hazard checklist items with the
drivers. M. Lyon also provided himwith a spiral notebook which
contained the list, and the drivers signed their names in the
book after they were trained indicating that they understood the
items on the list (Tr. 409, exhibit C-3). He confirmed that the
nanmes in the |og book reflect the drivers who were trained during
1988 up until Decenber 2, 1988. He did not believe that checkli st
item #6 pertained to coal haulers or to the possibility of a
truck tipping over at the dunp site (Tr. 410). He confirned that
he reviewed every listed itemw th the drivers, enphasizing those
whi ch were underscored. He confirnmed that M. Lyon instructed him
to train all drivers wi thout exception (Tr. 411).

M. Shuck expl ai ned that each driver who was trained signed
the | og book and wote in his truck nunmber, and he determ ned who
had been trained and not trained by the truck nunber that is
pl aced on their "scale ticket." It was his understandi ng that the
truck number stayed with the driver, and that prior to the
accident he was not aware that different truckers were using the
sanme number (Tr. 413). He was not aware that he had m ssed sone
of the drivers and never told anyone that he could not keep up
with the training of the drivers. He stated that he first |earned
that some of the drivers had not been trained after the accident
occurred, and that prior to that time he had trained
approximately 80 drivers (Tr. 414). He believed that M. H na had
been hazard trained "because when | went through the list the
truck nunmber was next to what | thought was his nane. | didn't
know any different until after the accident. | thought that was
the man's nanme" (Tr. 414). He learned after the accident that
Ross Brothers was switching drivers on a given truck nunber (Tr.
415). He confirmed that he was aware of only one truck tipping
over prior to the accident, and that it was his understandi ng
that a broken scope pin caused it to tip over. He was not aware
of any three truck dunping cycle which was inplenmented after this
prior incident, and was aware of no recommendations in this
regard by the safety commttee (Tr. 416).

M. Shuck stated that approximtely half of the drivers who
haul coal to the plant stay in their trucks because they can
rai se and | ower the truck bed fromtheir cabs, and that prior to
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t he acci dent he saw no MSHA inspectors inspecting the haul age
trucks, but has seen them do so after the accident (Tr. 416).

On cross-exam nation, M. Shuck confirned that he never
asked the truck drivers about their know edge of the safe
operation of their vehicles, and that since he stayed in the
scal ehouse the trucks nmay have been i nspected by MSHA prior to
the acci dent without his know edge (Tr. 418). He conceded t hat
his job does not require himto attend union and conpany safety
nmeetings, and that he would not have necessarily been present if
any neetings were held to discuss liniting the nunber of trucks
at the coal dunmping site (Tr. 419). He explained his procedures
for controlling the truck traffic at the dunmping site. He
confirmed that the hazard training programwas controlled by the
nunber on the truck which was displayed on the passenger side
front wi ndow where he could see it. He also indicated that the
majority of the drivers would informhimof their nunbers over
their C.B. radios, but they were still required to have a nunber
in their window (Tr. 420-423). He would rely on his nenory,

vi sual recognition of the driver, or the log to determ ne which
drivers were hazard trained. The drivers would call himon the
C.B. radio if they did not have the training, and he would train
them (Tr. 424). He conceded that if he saw the truck nunmber and
the contractor had used another driver w thout renpoving the
nunber, he would have no way of know ng that there was a new
driver, and that it was possible for a driver to use a nunber
even though he had not been trained (Tr. 424-425). O her than
maki ng inquiries of the drivers as to whether they had been
trai ned, he had no nethod for safeguardi ng agai nst new drivers
usi ng ot her nunbers (Tr. 425).

M. Shuck stated that there may be 30 or 40 trucks in line
on any given day waiting to dunp their |oads, and while they are
wai ting he makes inquiries over the C.B. radio as to whether or
not the drivers have received training. He confirned that he
still follows this same procedure, and that sonme drivers have
lied to himabout their training (Tr. 437). He identified a
phot ograph of M. Fortney's truck with a placard on the
wi ndshield with the nunmber 555, and al though he could not recal
seei ng the number on the day of the accident, he stated that M.
Fortney woul d have given himthe nunber over the C.B. radio (Tr.
435). In response to a statement that M. Fortney obviously got
by without being hazard trai ned, M. Shuck responded "nore than
one, but | honestly believed that | had every one of them' (Tr.
435). M. Shuck stated that driver Tom Cl ark, who had nunber 576
listed in the log, left it in his truck, and M. Hina drove the
truck with M. Cark's nunber (Tr. 450).

I nspector Gissett was recalled and he confirned that he had
previ ously observed the dunping operations at the coal pile with
M. Lyon but saw nothing wong or hazardous. He al so stated that
he never observed M. Lyon reprinmand any driver or enployee while
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he was present (Tr. 453). M. Gissett further confirmed that the
first time he discussed the Decenber 2, 1988, accident with M.
Parks was within the past nonth, and he did not speak with him
during his investigation or prior to issuing the citations and
orders. He stated that he went to the mine within the past nonth
to speak with M. Parks and sonme of the safety comm ttee nenbers
in preparation for the hearing in these proceedings (Tr.
453-458). He confirmed that he is aware of no other citations
ever being issued in his district citing an operator because coa
trucks were too close together while dunping coal (Tr. 463).

James F. Myer was called in rebuttal by MSHA, and he
confirmed that he is an education and training specialist and not
an inspector, and that he is not authorized to issue citations or
orders. He identified exhibit MX-33 as part of Conesville's
trai ni ng program but denied that he drafted it (Tr. 468). He
expl ai ned that MSHA drafted a generic training plan for operators
to use, and that Conesville's plan is the same as the MSHA
generic plan. He confirmed that the | ast two pages of the plan
deal with hazard training, and that Conesville had the option of
devel oping its own plan or using the one devel oped by MSHA (Tr.
470). He believed that item #6 on the hazard checklist which
states "stay clear of all raised equi pnent (dozer bl ades,
front-end | oader buckets, etc)," applies to trucks dunpi ng coa
and that drivers are required to stay at a clear enough distance
so that if a truck tips over it will not strike another truck or
driver. In his view "the statenent is broad and it has an et.
cetera in there which you can include a lot of things" (Tr. 478).
When remi nded that item #6 on the hazard checklist is not
under scored or enphasi zed by Conesville because it does not
believe that it applies to coal haul age drivers, M. Mers agreed
that this may "possibly" be a difference of opinion (Tr. 479).

On cross-exam nation, M. Mer confirnmed that he provided
M. Lyon with an MSHA generic training programwhich is the sane
as the one which was approved for Conesville. He also confirnmed
that the hazard training checklist, with the 20 |isted itenms, was
part of the plan which he provided to M. Lyon, and when asked
whet her he suggested any nodifications to the checklist, M. Mer
stated "1 told nost people that this is what you have to do to
conply with the regulations" (Tr. 480). He stated that Conesville
had an approved hazard training programin effect at the tine of
the accident, and that the training citations were based on its
failure to train certain drivers rather than any inadequate
content of the training program (Tr. 489). He confirmed that
Conesville was recently conmended by MSHA for 600 work days
without a lost tine accident and that he signed the certificate
and al so indicated to Conesville at a recent training program
that its preparation plant was one of the safest facilities in
Chio (Tr. 490).
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Fi ndi ngs and Concl usi ons

Docket No. LAKE 89-30-R

Section 104(a) "S&S' Citation No. 2950068, Decenber 5, 1988,
30 CF.R 0O 77.1600(c)

In this case, the inspector cited Conesville with an alleged
violati on of mandatory safety standard 30 C.F.R 0O 77.1600(c),
for failing to insure that adequate side clearances were provi ded
between the trucks dunping coal at the cited raw coal dunping
| ocation. Section 77.1600(c), provides as foll ows:

(c) where side or overhead cl earances on any
haul age road or at any | oading or dunping |ocation at
the mine are hazardous to mine workers, such areas
shall be conspicuously marked and warni ng devi ces shal
be installed when necessary to insure the safety of the
wor ker s.

The inspector's interpretation of section 77.1600(c), is
that it required Conesville to "provide adequate and safe side
cl earance on raised equi pment” (Tr. 185). He believed that
Conesville was required to insure that adequate cl earances are
mai nt ai ned between the trucks when they are dunping so that in
the event one should tip over, it would not strike another truck
(Tr. 218). He would require Conesville to increase the spacing
between the trucks or to enlarge its dunping area so as to
provi de anpl e spacing between trucks (Tr. 218). He confirned that
he issued the violation because Conesville had no established
dunpi ng gui delines or procedures, and had no clearly defined
desi gnat ed dunpi ng areas which woul d provide safe side cl earances
between the trucks (Tr. 185). MSHA has suggested that Conesville
shoul d have used desi gnated dunping | anes marked off with traffic
cones, or used a flagman or other enployee to direct and contro
truck traffic at the dunping | ocation.

It seens clear to me fromthe inspector's testinony that he
bel i eved a dunping hazard woul d exist only when trucks dunping
coal were close enough that one truck could possibly tip over and
cone in contact with another truck. In the inspector's view an
"adequat e" spaci ng di stance between trucks to prevent such an
occurrence would be "in the nei ghborhood of 40 to 50 feet" (Tr.
212). Although the standard, on its face, only requires the
posti ng of warnings where side or overhead cl earances pose
hazards to miners, the inspector indicated that the posting of a
war ni ng sign stating "warning, possible side clearance hazard if
truck topples" would "not be adequate at all" to satisfy the
requi renments of the standard (Tr. 214).

Wth respect to the physical aspects of the cited dunping
| ocation, the inspector confirnmed that in the absence of trucks,
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there were no inherent side or overhead cl earance hazards
presented at the dunmping facility (Tr. 221). Although he

i ndi cated that exposed coal hoppers would al ways present a
hazard, he confirned that the citation was not based on the

exi stence of hoppers. He confirnmed that Conesville had hopper
war ni ng signs posted at the dunping pile, and that in the event
any of the hoppers are exposed, Conesville takes appropriate
action by flagging the area so that the truck drivers can see
them (Tr. 221).

The inspector stated that compared to the other m nes which
he inspects, which have rmuch small er dunping areas, Conesville's
operation is unique in that |arge volunes of coal are dunped at
the site, resulting in a high volume of truck traffic as conpared
to the other smaller dunping operations (Tr. 464-465). Wen asked
what he woul d have done if he had observed a truck parked 15 feet
from anot her truck which was dunping, the inspector indicated
that he would talk to the drivers, and then deci de what action to
take (Tr. 463).

Al t hough MSHA' s standards for dunping facilities found in
section 77.1608, contain several requirements to insure adequate
protection at such |ocations, they do not include any information
or requirerments for maintaining any kind of spaci ng between
trucks while they are dunping. The inspector confirmed that he
di scussed the citation with his supervisor, and after review ng
the standards applicable to dunmping facilities, they found they
did not apply and decided to cite section 77.1600, the genera
| oadi ng and haul age standards (Tr. 464-465). In this regard, when
referring to the absence of any guidance in section 77.1600, the
i nspector commented "I do wish there were nore regulations in
that" (Tr. 466).

Conesville argues that the incongruity of MSHA's
interpretation of the standard is underscored by the fact that
the alleged hazard and violation is entirely dependent upon the
| ocation of the coal trucks utilizing the coal dunping area, and
in essence presents a situation where there is a "noving”
viol ati on which occurs only when two coal trucks happen to be in
such proximty (less than 40 or 50 feet apart according to the
i nspector) that one could cone in contact with the other should
it tip and fall during the dunpi ng process. Under these
circumst ances, Conesville asserts that whether or not there is a
violation of section 77.1600(c) could, and will, vary fromday to
day, hour to hour, or even mnute to m nute w thout any physica
change in the dunping area.

Conesville argues that the plain | anguage of section
77.1600(c), only requires that the purportedly hazardous
cl earance be "conspi cuously marked" and that warning devices be
i nstall ed "when necessary," and does not require Conesville to
provi de adequate and safe side clearance on raised equi pnment.
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Further, in light of the fact that the inspector confirnmed that a
war ni ng sign or device at the dunping area would not be enough to
conply with section 77.1600(c), Conesville maintains that the

i nspector not only extended this standard to a factual scenario
never envisioned by its drafters, but has al so i nposed on
Conesville an affirmative duty that is clearly beyond any
obligation inmposed by the standard.

Conesville argues that the inspector's interpretation and
application of section 77.1600(c), is an inperm ssible expansion
of the plain meaning of the standard, and that the application of
the standard to the facts presented fails to give fair warning
that the allegedly violative conduct was prohibited. In support
of its argunment, Conesville cites Phel ps Dodge Corp v. FMSHRC,
681 F.2d 1189, 1192 (9th Cir. 1982); Ideal Cenent Co., 11 FMSHRC
1776, 1783-1784 (Septenber 1989). Further, citing D anond Roofing
Co., Inc. v. OSHRC, 528 F.2d 645, 649 (5th Cir. 1976); I|dea
Cenment Co., supra, 11 FMSHRC at 1783; and Anerican Fed. of Govt.
Enpl oyees v. FLRA, 593 F. Supp. 1203 n. 15 (D.D.C. 1984),
Conesville further argues that a regul ati on which subjects a
party to civil sanctions cannot be construed to mean what an
agency intended but did not adequately express, and that a safety
regul ati on nmust provide a reasonably clear standard of
culpability to circunscribe the discretion of the enforcing
authority and its agents.

Wth regard to the deference to be accorded an agency's
interpretation of a mandatory safety standard, Conesville asserts
that the court is required to give effect to the actual words and
obj ective nmeaning of the regulations and is not bound by the
agency's "hidden intentions and idiosyncratic interpretations,”
and cites the Conm ssion's decision in Wstern Fuel s-Utah, Inc.
11 FMSHRC 278, 284 (March 1989), where the Comm ssion stated as
fol |l ows:

VWhile the Secretary's interpretation of her regul ations
are entitled to weight, that deference is not limtless
and the Secretary's interpretations are not wthout
bounds. Deference is not required when the Secretary's
interpretations are plainly erroneous or inconsistent
with the regulations. See Udall v. Tall man,

380 U.S. 1, 16-17 (1965) (quoting Bow es v. Sem nole
Rock Co., 325 U. S. 410, 413-414 (1945)). . . . The Mne
Act does not contenplate that the Conmi ssion nerely
"rubber-stanp" the Secretary's interpretations w thout
eval uating the reasonabl eness of those interpretations
and their fidelity to the words of the regul ations.

MSHA takes the position that it has established that
Conesville's failure to nmaintain adequate truck side cl earances
at the raw coal pile created a hazardous condition and
constitutes a violation of section 77.1600(c). In support of this



~672

concl usi on, MSHA argues that the evidence clearly establishes
that despite the fact that a truck had tipped over at the dunping
| ocation 10 nmonths earlier, Conesville did not use designated
dunpi ng |l anes, did not mark off the lanes with traffic cones, did
not use a flagman or other enployee to direct or control traffic,
and did nothing to assure that trucks dunped with safe distances
bet ween t hem

The record reflects that the citation issued by |Inspector
Grissett was the first of its kind that he or any other inspector
in his district had ever issued for a violation of section
77.1600(c), for failure to insure adequate side clearance between
trucks. The failure by an inspector to issue any citation during
prior inspections does not estop himfromissuing a citation
during any subsequent inspections. See: Mdwest M nerals Coa
Conmpany, Inc., 3 FMSHRC 1417 (January 1981); M ssouri Gravel Co.,
3 FMSHRC 1465 (June 1981); Servtex Mterials Conpany, 5 FMSHRC
1359 (July 1983); Enery M ning Corporation, 5 FMSHRC 1400 (August
1983), aff'd by the 10th Circuit Court of Appeals, 3 MSHC 1585.
However, an inspector's issuance of a citation, such as the one
in this case, is subject to scrutiny to determ ne whether or not,
as argued by Conesville, the inspector's interpretation and
application of the standard was unreasonabl e and beyond the scope
and intent of the standard, and whether or not it inposed an
affirmative duty on Conesville beyond that required by the plain
meani ng of the standard.

During a colloquy with counsel in the course of the hearing
with respect to the regulatory or legislative intent of section
77.1600(c), MSHA's counsel stated that he could find nothing in
the legislative history to shed any |ight on the nmeani ng and
i ntent of the standard, and he confirmed that he was unaware of
any relevant MSHA policy guidelines concerning the interpretation
and application of the standard (Tr. 216). In response to ny
inquiry as to whether or not truck tipping incidents of the kind
whi ch occurred in this case have been the subject of any MSHA
"accident fatal-grams,"” the inspector indicated that accidents
have been reported in situations where a truck driver has
travel ed over a hill while dunping his load (Tr. 217).

The inspector confirnmed that he had previously issued a
citation for a violation of section 77.1600(c), in a situation
where he believed that there was a possibility that a dunp truck
woul d cone in contact with a high voltage line when it raised its
bed to dunp its load (Tr. 222-223). In Valley Canmp Coal Co., 7
FMSHRC 1197 (August 1985), | affirnmed a violation of section
77.1600(c) after finding that the operator failed to
conspi cuously mark or install a warning device at a haul age
roadway | ocation where the roadway was reduced from25 feet to 14
feet. | concluded that the narrowi ng of the roadway by nearly 11
feet presented a clearance hazard and that a warning sign or
devi ce shoul d have posted to alert a driver of the clearance
hazard. In
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situations of this kind where there is a clearly definable side
or overhead cl earance hazard, such as a narrowed roadway, an

over head high voltage line in close proximty to a truck when its
bed is raised, or an inherent truck over-travel hazard, such as
an unprotected enmbanknment or hill at a dunping |ocation, | do not
find it unreasonable to require an operator to post a sign or
war ni ng device warning truck drivers of the hazard. |ndeed, the
standard on its face requires no less, but | take note of the
fact that it only requires the posting of such warning devices.

On the facts of this case, it seens clear to nme that
Conesville is not charged with a failure to post a warning sign
or other device. As a matter of fact, the inspector clearly
i ndi cated that he would not accept a warning sign as conpliance,
even if it warned of the specific hazard of two trucks possibly
colliding if one were to tip over while dunping. The inspector
believed that the standard required Conesville to physically
separate the trucks for a distance of 40 to 50 feet, to insure
agai nst any contact should one truck tip over, or to provide
desi gnated dunmping |lanes to insure that the trucks are far enough
apart in the event of a tipping incident of the kind which
occurred in this case. The inspector al so suggested that the
enl argenent of the dunping area woul d have provi ded anple room
between the trucks while they were dunping, and inits
post hearing brief, MSHA suggested that Conesville should have
provi ded a flagnman or anot her enployee to direct and contro
traffic when the trucks were dunping. Although | cannot concl ude
that all of these "suggestions" for conpliance are unreasonabl e,
the fact is that the plain wording of the standard does not
require them In ny view, if MSHA believes that something nore
than the posting of warning signs is required in situations where
side or overhead clearances at any dunping |ocation present a
hazard, it should pronulgate a standard to clearly and directly
address not only the perceived hazard, but also the duty inposed
on the mine operator for conpliance.

The record in this case reflects that M. Fortney's truck
ti pped over because of an inbal ance caused by frozen coal which
remai ned in the raised truck bed after the coal was dunped from
the truck. Unlike other drivers who were aware of such a hazard
and used anti-freeze or diesel fuel to line their truck beds, M.
Fortney did not take such measures to guard against frozen coa
in the truck bed of his truck. The record also reflects that the
prior truck tipping incident occurred when the rear wheel sank
into the nud and the truck tipped over. The incident was not
reported because no one was injured. Some of the drivers who
testified in this case alluded to the fact that they always seek
out a |level spot while dunping, particularly where the ground is
wet and nmuddy, to avoid possible tipping accidents due to adverse
ground conditi ons.
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Al'though | find some nmerit in Conesville's argunment that the
standard is intended to apply in situations where the inherent
physi cal characteristics of a dunping |ocation present a
reasonabl e |Iikelihood of side clearance hazards, and that in the
absence of any trucks, the inspector found no inherent hazards
with the dunping location, the fact remains that potentia
ti ppi ng hazards do exist in the event a truck should experience a
mechani cal breakdown, or a driver fails to insure against frozen
coal in his raised truck bed, or happens to back over uneven or
soft or wet ground while dunping his |oad. Under these
circumstances, | believe the standard is broad enough to cover
trucks which may be dunping coal at a dunping |ocation, and which
are cl ose enough to place themin jeopardy of being struck by a
tipping truck if adequate side clearances are not naintained.
However, | do not believe that the standard, as pronul gated,
requires, or inposes a duty on a mine operator, to do anything
ot her than post a warning sign or other warning device. On the
facts of this case, | agree with Conesville's position that the
i nspector's interpretation and application of section 77.1600(c),
whi ch he believed required it to do nore than what was required
by the clear wording of the standard, was clearly beyond any
reasonabl e interpretation and application of the standard and was
erroneous and arbitrary. Under the circunstances, | conclude and
find that MSHA has failed to establish a violation, and the
contested citation IS VACATED

Docket No. LAKE 89-29-R
I mmi nent Danger Order No. 2950067, Decenber 5, 1988

I nspector Gissett issued the i mm nent danger order after
finding that Conesville "did not insure that adequate side
cl earance was provided at the raw coal pile dunping |ocation."
The order reflects that a coal truck | eased to i ndependent
contractor Ross Brothers, Inc., overturned while dunping coal
and that the bed of the truck fell on the cab of another truck
al so |l eased to Ross Brothers, Inc., and which was parked, causing
fatal injuries to the driver in the parked truck. The inspector
al so noted that another truck had overturned at the sane dunping
| ocati on on February 26, 1988.

Conesville argues that since it did not violate section
77.1600(c), the i mm nent danger order based on the all eged
violation is inproper. In addition, Conesville asserts that prior
to Decenmber 5, 1988, MSHA had never issued an inmm nent danger at
the coal dunping area in question even though Inspector Gissett
had previously inspected the facility, two tinmes a year
including a regular inspection from Septenber 20, 1988 to
Septenber 28, 1988, and confirnmed that he never saw anything
wrong or hazardous with the way the trucks were dunping.
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Conesville concludes that any objective assessnment of the all eged
"condition" or "practice" precludes a deternmination that it could
reasonably be expected to cause death or serious physical harm
before it could be abated. Conesville maintains that the
i nspector believed an i mr nent danger existed not because of any
physi cal hazard with respect to the dunping area, but only
because Conesville did not require that trucks maintain a
specific mnimum side cl earance between their respective
vehicles. Conesville points out that the dunmping area was an area
250 feet in width, that no nore than four trucks were pernitted
to dunp in that area at one tine, and that on many occasi ons
there were |l ess than four trucks in the dunping area. In
addition, one of the truck drivers, Norman Fortney, testified
that the coal haulers typically tried to | eave 40 to 50 feet
between their trucks when dunping. Conesville also points out
that although the nmne safety cormittee had the right to declare
the dunping area an "inm nent danger," and to withdraw miners, it
has never done so.

Conesville further points out that prior to December 2,
1988, there had been one incident in 4 years in which a truck
ti pped at the dunping area in question. This incident was due to
an unforeseen nmechani cal mal function of the vehicle, and it did
not strike any other vehicle or result in any injuries. Further
the Decenber 2, 1988, incident was due to frozen coal renaining
in the bed of M. Fortney's trailer. However, this hazard was
wel | known by coal haul ers and precauti ons were generally taken
to guard agai nst such a hazard. Under the circunstances,
Conesville asserts that the incident of Decenber 2, 1988, was a
freak accident precipitated by the fact that M. Fortney, unlike
the other truck drivers who testified in these proceedings, did
not use diesel fuel or anti-freeze for his trailer

Conesville argues that the inspector's perception of an
i m nent danger was not based on any inherently dangerous
condition or practice at the dunping pile, but only on a
perceived hazard ultimately relating to two nost unlikely
event s- nechani cal mal functi on and/or frozen coal -which woul d
cause a coal truck to tip. Gven the freak nature of the
acci dent, the physical characteristics of the dunping area, and
the precautions taken by the coal haulers to prevent tipping,
Conesville concludes that the inspector's opinion should not be
taken at face value and it does not indicate a condition or
practice which could reasonably be expected to cause death or
serious physical harmbefore it could be abated.

Citing Judge Morris' decision in Ideal Cenent Co., 11 FMSHRC
1783 (Septenber 1989), Conesville maintains that contrary to the
i nspector’'s interpretation of an inm nent danger, the occurrence
of a fatality is not synonynous with an i mrm nent danger, and that
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such an occurrence does not prove a violation of the cited
standard. In the Ideal Cenent Co. case, Judge Murris stated as
fol |l ows:

A fatality in a case, in and of itself, does not
by its nere occurrence prove a violation of the regul a-
i on, Lone Star Industries, Inc., 3 FMSHRC 2526, 2529,
2530 (1981); Texas Industries, |Incorporated, 4 FMSHRC
352 (1982).

The law is clear that a safety regul ation that
i nposes civil penalties for its violation nmust give an
enpl oyer fair warning of the conduct it prohibits or
requi res and nust further provide a reasonably clear
standard of cul pability to circunscribe the discretion
of the enforcing authority and its agents.

MSHA t akes the position that during his accident
i nvestigation, the inspector determ ned that Conesville "had a
very haphazard system for the delivery and dunping of coal." MSHA
asserts that after a truck had its coal |oad weighed at the
scal ehouse, the driver would then try to find an open spot at the
coal pile to dunp his I oad, and Conesville never controlled how
the drivers spaced their trucks while dunping coal. MSHA points
out that Conesville had no designated traffic lanes or traffic
cones marking out |anes, and had no flagman or any enpl oyee
directing traffic to control the spacing of trucks prior to the
acci dent .

MSHA further points out that a prior tipping incident had
occurred 10 nonths earlier on February 26, 1988, and that the
pile was closed by a section 103(k) order issued by the inspector
on Decenber 2, 1988. In view of the fact that this order
term nated when the accident investigation was conpl eted on
December 5, 1988, and Conesville could continue the condition or
practice of dunping without any traffic controls in place, MSHA
concl udes that the inspector had no choice other than to issue an
i mm nent danger order.

MSHA asserts that Conesville had pernmitted a dangerous
practice to exist by allowing coal trucks to dunmp w thout taking
any neasures to assure adequate side clearance. The trucks were
within 10 feet of each other, "a conmon practice,"” even though
the extended trailer of one cab was 17 feet. Since Conesville
showed no effort to correct the condition after the prior tipping
i nci dent, MSHA concludes that the inspector could not be
reasonably assured that the condition would be abated before
anot her serious accident occurred. Under the circunstances, MSHA
further concludes that the inspector provided a cogent and
conpelling rationale for issuing the order, and the facts
presented support and neet the |l egal standard for the issuance of
t he order.
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Section 3(j) of the Mne Act, 30 U S.C. O 802(j), defines an
"imm nent danger” as "the existence of any condition or practice
in a coal or other mine which could reasonabl e be expected to
cause death or serious physical harm before such condition or
practice can be abated."”

In Rochester & Pittsburgh Coal Conpany v. Secretary of
Labor, 11 FMSHRC 2159, 2163 (Novenber 1989), the Comn ssion
adopted the position of the Fourth and Seventh Circuits in
Eastern Associ ated Coal Corporation v. Interior Board of M ne
Operation Appeals, 491 F.2d 277, 278 (4th Cir. 1974), and O d Ben
Coal Corp. v. Interior Board of Mne Operation Appeals, 523 F.2d
25, 33 (7th Cir. 1975), holding that "an i mr nent danger exists
when the condition or practice observed could reasonably be
expected to cause death or serious physical harmif normal mining
operations were pernmitted to proceed in the area before the
dangerous condition is elimnated." In the Od Ben Corp. case,
the court stated as follows at 523 F.2d at 31

Clearly, the inspector is in a precarious posi-
tion. He is entrusted with the safety of miners
lives, and he nust ensure that the statute is enforced
for the protection of these lives. Hs total concern
is the safety of life and limb . . . . W nust support
the findings and the decisions of the inspector unless
there is evidence that he has abused his discretion or
authority. (Enmphasi s added).

The Conmm ssion stated as follows at 11 FMSHRC 2164:

In addition, R&' s focus on the relative likeli-
hood of Coy being injured while under the noving belt
i gnores the adnonition in the Senate Cormittee Report
for the Mne Act that an imm nent danger is not to be
defined "in ternms of a percentage of probability that
an accident will happen." S. Rep. No. 181, 95th Cong.
1st Sess. 38 (1977), reprinted in Senate Subcomittee
on Labor of the Committee on Human Resources,
95th Cong., 2nd Sess, Legislative History of the
Federal M ne Safety and Health Act of 1977 at 626
(1978). Instead, the focus is on the "potential of the
risk to cause serious physical harmat any tine." |d.
The Committee stated its intention to give inspectors
"the necessary authority for the taking of action to
renove mners fromrisk." 1d.

The fact that a section 103(k) order affectively closes the
scene of an accident, or mners are withdrawn fromthe work site,
does not affect the validity of an imr nent danger order issued
pursuant to section 107(a) of the Act. See: Itmann Coal Conpany,
1 FMSHRC 1573, 1577 (October 1979). Further, the validity of an
i mmi nent danger order is not dependent on whether or
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not a violation of any mandatory safety standard has occurred.
Conesville's arguments to the contrary are rejected. Wiile it is
true that the inspector believed that Conesville's "ongoi ng and
continui ng” violation of section 77.1600(c), created the imi nent
danger (Tr. 209), the thrust of MSHA's case is its contention
that the absence of any established procedures instituted by
Conesville to insure that truck drivers maintained safe distances
between their trucks, coupled with the practice of drivers being
permtted to dunp their coal |oads w thout any spacing controls
to preclude one truck striking another truck if it were to
overturn or tip over, presented an inmnently dangerous situation
at Conesville's dunping |ocation

MSHA' s accident report in this case reflects that the trucks
involved in the accident were 10 feet apart when M. Fortney's
truck tipped over on top of the cab of M. Hina's truck. M.
Fortney's truck was 30 feet |long, and the truck bed was raised
for a vertical distance of 17 feet at the |ocation of the bed
hoist at the tine it tipped over. Inspector Gissett testified
that during his prior inspection visits to the dunmping | ocation
he never observed any trucks as close as 10 to 15 feet to each
other and that they were al ways spaced further apart. He al so
confirmed that he never previously observed anything wong or
hazardous in the manner in which the trucks were dunping, and
that if he did, he would have issued a violation (Tr. 453, 462).
In my view, given the great nunmber of trips nade by truckers on
any given day over a protracted period of time to the dunping
location in question, the fact that the inspector found no
hazardous conditions present during two prior inspection visits
does not preclude a finding of imm nent danger based on an
ot herwi se established practice of drivers dunping their coa
| oads precariously close to each other

Conesville's forner safety director testified that prior to
the accident there were no truck spacing controls in effect at
the dunping | ocation and each driver used his own discretion in
determ ning the "safe" distances for backing up and dunping their
| oads. Truck drivers St. Clair and Lent testified that they
recei ved no hazard training from Conesville, and were never
instructed as to the methods and procedures to follow while
dunpi ng their |loads at the dunping location in question. The
driver of the truck which tipped over and struck M. Hna's truck
(Norman Fortney), testified that while there were occasi ons when
he observed trucks spaced 40 to 50 feet apart while dunping,
during a period of approximately 200 deliveries to the Conesville
facility, the trucks were usually spaced 10 to 12 feet apart. M.
Fortney confirmed that prior to the accident, there was no fixed
truck spacing requirenments while coal was being dunped, that he
never received any dunmping instructions fromthe scal emaster, and
that the drivers used their own discretion in determning a safe
| ocation to dunp.
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Conesville's scal emaster Shuck, who had never operated a coa
truck or backed one up to a dumping |location, testified that
during peak dunping hours, 50 to 60 trucks a day cone to the site
to dump coal, and although only four trucks are allowed in the
dunpi ng area at any given time, and 30 or 40 were waiting in
line, he did not continually nmonitor or visually observe the
dunpi ng process. He confirned that once the drivers left the
scal ehouse, they were "basically on their own" while backing up
and finding a place to dunp their loads (Tr. 422, 436).

Al t hough Conesville's witnesses believed that the prior
truck tipping incident of February, 1988, was caused by a broken
truck tel escope pin, the driver of the truck, James Stull
testified that the truck tipped over when the right rear whee
sunk into the nud. He confirmed that the tel escope broke after
the truck tipped over, and that the truck fell for a distance of
30 feet. M. Stull testified that while he was hazard trained
after the accident occurred, he had not previously been
instructed by Conesville as to how he should dunp his coal |oads.

Al t hough Conesville's assertions that mechanical truck
mal functions and frozen coal are "unlikely events"” which would
cause a truck to tip over may be true, the fact is that these are
the types of hazards which are readily recogni zabl e and known,
and which have in fact occurred at Conesville's dunping |ocation.
I ndeed, Inspector Grissett confirned that even after abatenent
and the institution of the dunping | ane system there were two
additional incidents of truck upsetting because of nechanica
failures. Conesville's plant manager MIler testified that he was
aware of another truck tipping incident after the accident in
question. Gven the fact that truck tipping incidents per se are
not required to be reported to MSHA unless there is an injury, it
is altogether possible that other such incidents have occurred
and were not reported. As noted earlier, driver Stull confirnmed
that his truck tipped over because of adverse ground conditions
and that he was "l ucky" that another truck was not positioned to
his right side when he tipped, and if it had "somebody woul d have
got it" (Tr. 123). M. Stull testified that he had observed
trucks closer than 10 to 12 feet of each other while dunping at
the site, and that when his truck tipped over, it covered a
di stance of approximately 30 feet (Tr. 123, 126).

After careful review and consideration of all of the
testi mony and evi dence adduced in this case, | conclude and find
that MSHA has established by a preponderance of the evidence that
Conesville had no effective neans or controls in place to insure
that safe and adequate truck spacing di stances were naintai ned
while the trucks were pernmitted to dunp their loads at its
dunpi ng location. | also conclude and find that Conesville's |ack
of truck spacing controls, and permtting the drivers to dunp at
their own discretion, without regard to the potential hazards
presented in the event a truck tipped over, constituted an unsafe
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and hazardous practice which exposed the drivers to the potentia
risk or serious injury at any tine in the normal course of their
wor k of dumping coal. | further conclude and find that in the
absence of the inmm nent danger order, this practice would have
conti nued and coul d reasonably have resulted in further serious
or fatal injuries. Under the circunstances, | believe that the

i nspector acted reasonably in issuing the order and that his
decision in this regard was justified. Accordingly, the contested
i mm nent danger order |S AFFI RVED.

Docket No. LAKE 89-31-R. Section 104(d)(1) "S&S" Citation
No. 2950069, Decenber 5, 1988. 30 C F.R 0O 48.31(a).
Docket No. LAKE 89-32-R. Section 104(d) (1) "S&S" Order No.
2950070, Decenber 5, 1988. 30 C.F.R [ 48.31(a).

In these cases, Conesville is charged with a failure to
provi de hazard training for the two contract coal truck drivers
who were involved in the accident of Decenber 2, 1988, as well as
four additional contract drivers. The inspector issued the
violations after determning that there were no entries in the
hazard trai ning | og book maintai ned by Conesville at the mne to
confirmthat the cited drivers had received hazard training as
requi red by section 48.31(a). The record reflects that the
accident victim (Dale Hi na) was an enpl oyee of Cox Farms, and had
been contracted to Ross Brothers, Inc., to haul coal to the
Conesville preparation plant, and that the other driver involved
in the accident (Norman Fortney), was the owner of the truck
whi ch tipped over and that he had contracted his truck to Ross
Brothers, Inc. to haul coal to the plant. The other four cited
drivers were enpl oyees of Ross Brothers, Inc., and they too
haul ed coal to the plant.

The cited training standard section 48.31(a), provides as
fol |l ows:

Qperators shall provide to those mners, as
defined in O 48.22(a)(2) (Definition of mner) of this
subpart B, a training program before such mners
commence their work duties. This training program
shall include the follow ng instruction, which is
applicable to the duties of such mners:

(1) Hazard recognition and avoi dance;
(2) Energency and evacuati on procedures;

(3) Health and safety standards, safety rules and
saf e worki ng procedures;

(4) Self-rescue and respiratory devices; and,
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(5) Such other instruction as may be required by
the District Manager based on circunstances
and conditions at the m ne

MSHA' s section 48.31, policy statenents are found in its
Admi nistrative Manual 30 C.F. R Part 48-Trai ning and Retrai ning
of Mners, July 1, 1985 (Exhibit M X -31), and they state as
fol |l ows:

The exposure to mining hazards varies according to
task. The greater the hazard exposure, the greater the
need for training.

Hazard training should be:

1. Mne specific, so that persons are advised of the
hazards they nmay encounter at a particular mne; and

2. Conducted each tinme a person enters a different
m ne.

Section 48.31 requires operators to give hazard
training to persons who are exposed to m ne hazards.
For exanple, a person driving a vehicle onto mne
property to pick up a load of material who remains in
the vehicle at all times would ordinarily not be
exposed to hazards peculiar to the mne, and conse-
quently woul d not be required to receive training under
Part 48.

* * * * * *

Al t hough the amount of required hazard training
will vary, the follow ng are exanples of appropriate
hazard training:

Pi ckup and Delivery Drivers

1. Persons coning onto mne sites to pick up
m ned materials or to deliver supplies and who renmain
i nside their vehicles need not be given training. If
they | eave their vehicles they nust be given hazard
traini ng.

The definition for mners who are required to be trained
under 30 CF.R [0 48.31(a) is set forth in 30 CF.R O
48.22(a)(2) which states as follows:

M ner means, for purposes of 0O 48.31 (Hazard
training) of this Subpart B, any person working in a
surface m ne or surface areas of an underground m ne
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excl udi ng persons covered under paragraph (a)(1) of
this section and Subpart C of this part and supervisory
personnel subject to MSHA approved state certification
requi rements. This definition includes any delivery,
office, or scientific worker, or occasional, short-term
mai nt enance or service worker contracted by the oper-
ator, and any student engaged in academ c projects
i nvolving his or her extended presence at the nine
(Enmphasi s Added).

MSHA' s section 48.22(a)(2), policy statenents as found in
the manual provides as foll ows:

For purposes of hazard training (Section 48.31) a
"mner" is a person who is exposed to mne hazards for
a short time (five or |ess consecutive working days)
and who will not be exposed to these hazards on a
regul ar basis. Regular exposure is a recognizable
pattern of exposure on a recurring basis.

The required training should be commensurate with
t he expected exposure to hazards.

Conesville argues that it is not disputed that at the tine
of the accident of Decenber 2, 1988, it had an MSHA approved
training programin effect and that the citation and order were
prem sed solely on its failure to hazard train the cited drivers,
and not on any deficiencies in its hazard training program In
support of this conclusion, Conesville cites the testinony of
I nspector Grissett who confirned that Conesville had an approved
hazard training program that he found no problemw th the
training checklist that was used to hazard train the truck
drivers, and that Conesville sinmply "m ssed sone of the drivers
when it came to hazard training" (Tr. 281-282).

Conesville asserts that in conpliance with MSHA' s
instructions, it conmenced the hazard training of all coa
haul ers in January, 1988, and as of Decenber 2, 1988, had hazard
trai ned nore than 80 drivers.

Conesville admts that the names of the cited drivers were
not in the |log book which reflected the drivers who had been
hazard trained in 1988. However, it contends that the citation
and order for an alleged violation of section 48.31(a) were
i mproper because (1) the cited individuals are not "miners"
within the definition found in section 48.22(a)(2), (2)
responsibility for the hazard training Iies with Ross Brothers,
Inc., and (3) Conesville was "providing" hazard training as
requi red by section 48.31(a).

Conesville argues that the testinony of the inspector
establishes that the cited coal haulers in question were
regul arly
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exposed to mne hazards and accordingly fall within the
definition of "mner"” found in section 48.22(a)(1). Since they
were exposed to mne hazards on a regular or recurring basis over
an extended period of tinme, Conesville concludes that this

di sti ngui shes them from those individuals who are within the
definition of "mner" as referenced in section 48.22(a)(2).
Conesville suggests that MSHA's attenpts to categorize these

i ndividuals with "office, scientific worker or occasional
short-term mai nt enance or service workers" pursuant to section
48.22(a)(2) is incongruous and inconsistent with its own policy
statenments which provides that for purposes of hazard training
pursuant to section 48.31, a "mner" is a person "who is exposed
to m ne hazards for a short time (five or |ess consecutive
wor ki ng days) and who will not be exposed to these hazards on a
regul ar basis."

Assum ng that the cited individuals are found to be "m ners"
within the definition found in section 48.22(a)(2), Conesville
argues that Ross Brothers, Inc., should be held accountable and
shoul d be sanctioned for any violation of section 48.31(a).
Conesville points out that despite the fact that Conesville had
no i nvol vement in determ ning who delivers coal to its facility
and had no contractual relationship with Ross Brothers, Inc.
that coal is delivered to Conesville's preparation plant by a
hal f dozen different vendors at the rate of approximtely 200
trucks a day, and that approximately 50 to 60 different drivers
deliver coal each day, the inspector placed the onus on
Conesville, rather than the trucking conmpanies, to hazard train
each and every trucker entering the mne premnises.

Conesvill e asserts that even though the inspector confirnmed
that Ross Brothers, Inc., is subject to MSHA jurisdiction while
on mne property as an "independent contractor," he issued no
citations or orders to Ross Brothers, Inc., despite their
undi sputed failure to provide hazard training to any of the cited
coal haulers. Citing my decision in Harman M ning Corp., 3 FMSHRC
45 (January 1981), review denied (February 1981), Conesville
asserts that rather than issuing withdrawal orders to mne
operators for failure to hazard train trucking conpany enpl oyees,
the nore effective sanction, and one whi ch shoul d enhance safety
and further support the underlying purpose of section 48.31(a),
is to cite the trucking conpany itself that fails to provide
hazard training to its enployees or fails to take any affirmative
steps to insure that its enployees are in fact hazard trained.

Conesville argues that the nore appropriate sanction would
be to cite Ross Brothers, Inc., for failure to hazard train its
enpl oyees or insure that they received the hazard training being
provi ded by Conesville. Conesville suggests that such a result is
necessitated by the fact that it provided hazard training to coa
haul ers and had in fact hazard trained nore than 80 coal haulers
in 1988. Requiring the trucking conpany to hazard train
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or insure the training of its enployees woul d enhance and pronote
safety at Conesville, particularly since 50 to 60 coal haulers
deliver coal to that facility each day. Rather than hol ding
Conesville strictly liable for any coal hauler that happens to
avoi d detection by Conesville (and thus avoids hazard training)
an enforcement scheme directed at Ross Brothers, Inc., and other
trucki ng conpani es delivering coal to Conesville nore fairly
addresses the issue fromthe standpoint of culpability and
enhances the hazard training of all "mners."

Conesville further argues that assuming the cited coa
haul ers are "miners"” and that it is responsible for satisfying
the hazard training obligations set forth in section 48.31(a), it
nonet hel ess provided the training required by section 48.31(a).
Conesville points out that it had an MSHA- approved training
programin place, including a hazard training program and that
MSHA' s concern was not with the content of its training program
but, rather, that several individuals had not been hazard
trai ned. Conesville further points out that even though MSHA had
advised it that only those coal haulers exiting their vehicles
need to be hazard trained, (Tr. 349-250), it undertook a program
to train all coal haulers who entered its prem ses.

Conesville asserts that the fact that several enployees
enpl oyed or contracted by Ross Brothers, Inc., eluded hazard
trai ning that was nade avail abl e by Conesville, does not
establish a violation of section 48.31(a), and that MSHA has
failed to prove that it failed to provide such training.

Finally, Conesville takes issue with the inspector's
contention that the failure to hazard train the accident victim
and to advise himto "stay clear of all raised equi pnment (dozer
bl ades, front-end | oaders, etc.)" contributed to the accident.
Conesville points out that the particular itemfromthe hazard
trai ning checklist does not advise, and was |ikely never intended
to advise, coal haulers to "stay clear" --i.e., a 40 to 50 foot
cl earance--of other coal trucks unloading coal. Conesville points
out that scal emaster Shuck, the individual providing the training
to nost of the coal haulers, testified that this "checklist"
whi ch was provided by MSHA, does not apply to coal haulers, and
that each coal hauler who testified unequivocally indicated their
pri or awareness of a tipping hazard associated with coal trucks.

Conesville al so enphasi zes the fact that the inspector
testified at his deposition and at the hearing that coal haulers
need only be trained as to hazards encountered while out of their
trucks, and that there is no dispute that the accident victimwas
in the cab of his truck when it was struck by M. Fortney's
trailer. Thus, Conesville concludes that there was no obligation
to hazard train M. Hna with respect to this "hazard," and that
any allegation of a causal nexus between the accident and an
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all eged failure to hazard train M. Hina defies reality and is
not hi ng nore than an after-the-fact attenpt to find blane and
justify a clearly inproper citation and order

MSHA asserts that there is no dispute that the nanes of the
cited six truck drivers were not listed in Conesville's training
| og book and that they were not hazard trained. MSHA argues that
the controlling definitional regulation for those "niners"
required to be hazard trained is found in section 48.22(a)(2),
which sets forth a listing of workers to be hazard trained,

i ncluding "delivery" workers. Since the six cited drivers were
wor ki ng at Conesville's surface facility by delivering coal to
the raw coal pile, MSHA concludes that they net both the situs
and the occupation requirenents set forth in section 48.22(a)(2),
and had to be hazard trained.

MSHA argues that Conesville's reliance on MSHA's policy is
specious. Wth regard to Conesville's reliance on the policy
distinction of whether drivers get out of their trucks while on
m ne property, MSHA points out that Conesville itself drew no
such distinction and that its safety director confirmed that when
Conesville started to hazard train in January 1988, it decided to
train all truck drivers, regardl ess of whether they got out of
their truck.

MSHA argues that the policy guideline itself does not
relieve Conesville of the duty to hazard train drivers regardl ess
of whether they got out of their trucks, and that three drivers
testified that they had to get out of their trucks while dunping
at the raw coal pile. MSHA points out that the policy states that
"a person driving a vehicle onto mne property to pick up a | oad
of material who remains in the vehicle at all times would
ordinarily not be exposed to hazards peculiar to the mne, and
consequently would not be required to receive training under Part
48." However, in the instant case, MSHA asserts that the truck
drivers were exposed to the peculiar hazards at the coal pile
even if they remained in their vehicle, and that the peculiar
hazard was that of Conesville failing to maintain safe and
adequate side clearance for the trucks dunping at the pile. Since
M. Hina was fatally injured because of the failure to maintain
an adequate side cl earance between his truck and M. Fortney's
truck, MSHA concludes that it did not matter whether M. Hina got
out of his truck since he was subjected to the peculiar hazard of
rai sed equi pnent, to wit, the trailer of M. Fortney's truck

Finally, MSHA argues that MSHA's policy is not law and is
not binding, and that the inspector's duty is to enforce the | aw,
and not a guideline which is a general policy statenent used for
gui dance, Brock v. Cathedral Bluffs Shale G| Co., 4 MSHC 1033 at
1035, 1036 (D.C. Cir. 1986).
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The definition of "mner" found in section 48.22(a)(1), for
pur poses of the conprehensive training requirements of sections
48. 23 through 48.30, includes any person working in a surface
m ne who is regularly exposed to mne hazards. MSHA's policy
manual guidelines with respect to persons who are regularly
exposed to m ne hazards adds the term "frequently" so that the
definition reads "regularly or frequently exposed to nm ne
hazards" (Policy Manual, pg. 13). The policy further states that
"Regul ar exposure is a recognizable pattern of exposure on a
recurring basis. Exposure to hazards for nore than five
consecutive days is frequent exposure" (Policy Manual, pg. 14).
The policy further states that "If the individual . . . is
infrequently or irregularly exposed to mne hazards, or is
i nconsequently exposed to m ning hazards, then appropriate
48.11/48. 31 hazard training is required."

I nspector Grissett testified that M. Hina and M. Fortney,
the truckers who were involved in the accident, were exposed to
m ne hazards on a daily basis during each of their trips to the
Conesville dumping |ocation. He believed they were exposed to
hazards fromthe coal hoppers at the dunping pile, and to hazards
fromother truck or bulldozer traffic at this |location. He al so
beli eved that they were exposed to hazards regardl ess of whether
they remained in their trucks while dunping coal. He confirnmed
that the other cited drivers who cane to the facility to deliver
their coal loads did so on a regular basis and were al so
regul arly exposed to m ne hazards.

The record in this case, including MSHA s posthearing
proposed findings of fact, reflects that M. Fortney began
delivering coal to the Conesville dunping site in August 1988,
and that between August of 1988 to Decenber 2, 1988, M. Fortney
had made approximately 200 coal deliveries, and that during this
time frane it was necessary for himto get out of his truck to
trip his tailgate release. M. Fortney testified that he
delivered coal to Conesville on an average of three | oads a day,
3 days a week, and that M. Hina's delivery schedul e was
approximately the sane as his (Tr. 39-40).

The record also reflects that truck driver St. Clair had
delivered coal to Conesville for 4-1/2-years prior to Decenber 2,
1988, mmde approximately 2,000 deliveries, and found it necessary
on occasion to get out of his truck to facilitate the dunping of
coal. Truck driver Lent had delivered coal to the dunping
| ocation for approximtely 2-nmonths prior to Decenber 2, 1988,
and he too found it necessary to get out of his truck to
facilitate the dunping of coal. A statenent taken fromtruck
driver Orville Parks during the accident investigation (joint
exhibit-1), reflects that he began delivering coal to Conesville
in April, 1988, and that he made three trips a day, 3 days a
week.
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Conesville's scal ehouse operator Shuck testified that coal is
delivered to the dumping location in question 3 days a week, and
that this has been a normal practice during the 4 years of his
enpl oyment at Conesville. M. Shuck estimated that 200 trucks a
day deliver coal to the site, and that approximately 50 to 60
contractor drivers are engaged in this work. MSHA's acci dent
i nvestigation report (exhibit MX -30), reflects that the
preparation plant operated 3 days a week on Wednesday, Thursday,
and Friday, and that each day approximtely 7,000 tons of coa
fromother mnes are transported to the facility for processing
at the preparation plant.

In support of the imm nent danger order issued by |nspector
Gissett, MSHA argued that by allow ng coal trucks to dunp coa
wi t hout taking any neasures to assure adequate side cl earances
between the trucks, Conesville permitted a dangerous practice to
exi st, exposed all of the drivers who were at the dunping
| ocation to hazards, and that the practice would have continued
unabat ed had the inspector not issued the order. The inspector
confirmed his belief that Conesville's "ongoing and conti nuing
viol ation of section 77.1600(c), created the inm nent danger”
(Tr. 209).

Notwi t hstanding all of this evidence, which I conclude and
find clearly establishes regular and frequent exposure to
potential mine hazards to the contract truck drivers who
regularly, frequently, and routinely delivered coal to the
Conesville facility approximately 3 times a day, 3 days a week
over a relatively long period of tinme, Inspector Gissett
nonet hel ess concl uded that these drivers were not "miners”
pursuant to section 48.22(a)(1), because (1) they performed no
contract work for a period of 5 days, (2) were not enployed at
the mne, and (3) "they were just contracted to deliver a product
to the mne."

The fact that the drivers in question were contract
enpl oyees and were not enployed by Conesville is in nmy view of no
consequence. They were in fact persons working in a surface m ne
while on mne property with coal trucks. Although it is true that
the drivers may not have been present at the mine site nore than
5 consecutive days, they were certainly there frequently and
regularly, and were frequently and regularly exposed to m ne
hazards. In Kelly Trucking Conpany, 11 FMSHRC 2441 (Decenber
1989), Judge Maurer affirmed a violation of training Section
48. 25(a), where an untrai ned enpl oyee of a trucking conpany had
performed work at a mne site for 3 or 4 days.

I nspector Grissett believed that independent trucking
conpani es, such as Ross Brothers, Inc., who enployed or
contracted
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the drivers working at the Conesville site, were not obliged to
hazard train the drivers and that Conesville was responsible for
this training since it is responsible for the safety of any
person entering its mne. Inspector Gissett's reliance on the
definition of a "mner" required to be hazard trai ned pursuant to
section 48.31, is based on his belief that the contract truck
drivers in question were "delivery" workers, a category included
within the definition of section 48.22(a)(2), for mners who are
required to be hazard trained. That section defines such a
"mner" as "any person working in a surface nmine," but it

excl udes persons covered under section 48.22(a)(1), and says
not hi ng about any regul ar exposure to mne hazards. Thus, any
person working in a surface mine who is regularly exposed to mne
hazards woul d be required to receive the types of conprehensive
training found in sections 48.25 through 48.28, rather than
hazard trai ning. MSHA takes the position that since the truck
drivers in question were delivering coal to the Conesville site,
they met the situs and occupation requirenents for "delivery

wor kers" found in section 48.22(a)(2), and therefore had to be
hazard trained.

Wth regard to MSHA' s reliance on the "delivery worker"
included in the definition of a mner required to be hazard
trained, | take note of the fact that MSHA's own expl anatory
policy guideline with respect to "pickup and delivery drivers" is
directed at persons who cone to the mne to pick up mned
mat erials or deliver supplies. The evidence in this case does not
reflect that any of the truckers in question were picking up any
m ned materials, nor were they delivering "supplies,"” as that
word is comonly understood. In ny view, if MSHA had intended
coal haulers to be included in such a category it woul d have
i ncluded the delivery of mned materials, as well as the pick up
of mined materials, as part of its policy.

| also take note of MSHA's policy manual guidelines found in
Volunme |11, Part 45, July 1, 1988, concerning independent
contractors. Pages 9 and 10 of that policy includes a |isting of
the types of services or work performed by independent
contractors at mne sites which would require themto have MSHA
i ndependent contractor |ID nunbers. One of the specific work
activities (item#8, at page 10 of the policy), which is rel evant
to the work perfornmed by the independent coal haul ers who
delivered coal to the Conesville plant, describes the work as
follows: "Material handling within mine property; including
haul age of coal, ore, refuse, etc., unless for the sole purpose
of direct renoval fromor delivery to mne property." Although
the evidence in these proceedings clearly establishes that the
sol e purpose of the work perfornmed by the Ross Brothers, Inc.
truckers in question while on Conesville's property was the
delivery of coal to its property, Ross Brothers, Inc., had an
MSHA | D nunber, even though this policy would seem ngly not
require it to obtain one. Although the parties do not address
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this particular policy, |I believe it illustrates the
contradictions found in MSHA' s policy statenents which are

i ntended to provide guidance to its inspectors, as well as to
m ne operators.

In a recent case concerning a violation of MSHA training
standard 30 C.F.R [ 48.28, by an independent contractor where
the definition of "mner" was in issue, MSHA relied on its policy
manual and urged the judge to accept the policy definition of
"mai nt enance” or "construction” work in support of its case. See:
Secretary of Labor v. Frank Ilrey Jr., Inc., 11 FMSHRC 990, 993
(June 1989). In Dacko Corporation, 10 FMSHRC 1259 ( Septenber
1988), a case involving an i ndependent contractor charged with a
viol ation of training section 48.25(a), for failing to train one
of its enployees performng work at a surface preparation plant,
the inspector relied on MSHA's manual policy guidelines with
respect to the distinction between construction mai ntenance and
repair work, and the "mner" definitions found in section
48.22(a)(1).

In Lancashire Coal Conpany v. Secretary of Labor, Docket
Nos. PENN 89-147-R, etc., decided by nme on February 27, 1990,
MSHA relied on its Part 45 | ndependent Contractor Program Policy
Manual in support of its interpretation of the |language found in
the cited mandatory standard in issue in those proceedi ngs, and
i ndeed relied on, and cited its policy in rendering certain
advi sory opinions with respect to the application and
interpretation of the standard. In the instant proceedi ngs, MSHA
argues that its policy manual is sinply a guideline which is not
bi ndi ng on the inspector. MSHA cannot have it both ways. | find
it basically unfair to allow MSHA to rely on a policy guideline
and urge the judge to accept it as binding on the parties, when
it supports its position, and in another case where the policy
may contradict MSHA's position, to take the position that it is
not controlling and is sinply extraneous and non-bi ndi ng.

The "policy question" case cited by MSHA, Secretary of Labor
v. Cathedral Bluffs Shale O Conpany, 6 FMSHRC 1871 (August
1984), reversed and renmanded by the Court of Appeals for the
District of Colunbia Circuit, July 29, 1986, 4 MSHC 1033 (D.C.
Cir. 1986), concerned MSHA's general policy statenents concerning
its discretionary enforcement authority with respect to whether
it should cite a production operator or an independent contractor
for violations of its mandatory health and standards. The court
found that the Commi ssion inproperly regarded MSHA s genera
enforcenent policy as a binding regulation which it was required
to strictly observe.

In the instant case, MSHA's policy statenments with respect
to the classes of people required to be hazard trai ned pursuant
to section 48.31, do not concern the discretionary enforcenent
duties of an inspector. An inspector is obliged to issue a
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citation or order if he finds a violation of any mandatory
standard. However, when an inspector interprets or applies any
standard, particularly when it results in the issuance of a
citation or an order, | believe he should be bound by the policy
interpretation with respect to the nmeaning and application of the
standard. MSHA's policy statenents are clearly intended to
provi de notice to a mne operator with respect to what is
required for conpliance, as well as guidance for an inspector to
followwith regard to MSHA's i ntended neani ng and application of
the law. In King Knob Coal Conpany, 3 FMSHRC 1417 (June 1981),

al t hough the Comm ssion rejected a m ne operator's reliance on an
expl anation of the cited standard contained in an MSHA Interim

M ne I nspection Manual, and held such manual comrentary to be

wi thout |egal effect, it noted as follows at 3 FMSHRC 1422-1423:

We enphasi ze that our decision prospectively
obvi ates future confusion surroundi ng the nmeani ng and
scope of 0O 77.410. The decision will also alert the
public to the need for using the Manual, and simlar
materials, with caution. W also express the hope that
this opinion will encourage MSHA to use its Manual in a
responsi bl e manner. In our view, such materials should
contain, at the least, a precautionary statenent warn-
ing users of their informality and non-bindi ng nature.
As this case unfortunately denonstrates, |ess than
careful dissemnm nation of such materials can cause
enforcenent and conpliance confusion and, at worst, can
di m ni sh the protection of the Act and inpl enenting
regul ati ons.

Despite the Commi ssion's adnonition, MSHA' s current policy
manual contains no disclainmers or cautionary instructions, and
sinply states that it "is a conpilation of the Agency's policies
on the inplenmentation and enforcement of the Federal M ne Safety
and Health Act of 1977 and Title 30 Code of Federal Regul ations
and supporting prograns."” In any event, notw thstanding MSHA' s
policy statenments, on the facts and evi dence adduced in these
proceedi ngs, and after careful consideration of the arguments
advanced by the parties, | conclude and find that the cited
i ndependent contractor truck drivers were not "delivery workers"
within the definition of "mner" found in section 48.22(a)(2),
and that they were excluded fromthe class of persons required to
be hazard trai ned pursuant to section 48.31(a).

I further conclude and find that the inclusion of "delivery
wor kers" and the other occasional and short-term classes of
wor kers found in section 48.22(a)(2), is intended to reach and
cover persons who may visit a mine site on an irregular or casua
basis to deliver parts, supplies, or other mne-related or
unrel ated goods. These individuals would have a Iimted and
rather short-term exposure to mne hazards, and there would be a
need to hazard train themso that they are aware of potentia
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hazard exposure while on mnine property. The cited drivers were
performng work at the mne site on a routine, regular, and
frequently schedul ed basis, 3 tines a day, 3 days a week, week
after week, over a rather protracted period of time. During this
period of time, they were regularly and frequently exposed to

m ne hazards while in and out of their trucks at the Conesville
dunpi ng | ocation which they visited during each of their trips.
Accordingly, | conclude and find that they fall within the
definition of "mner" found in section 48.22(a)(1), and woul d be
subj ect to the conprehensive training requirenment found in
sections 48.25 through 48.28. Under the circunstances, | further
conclude and find that MSHA has failed to establish that
Conesville violated the hazard training requirenents found in
section 48.31(a), and the contested citation and order ARE
VACATED.

| take note of the fact that all of the cited truck drivers
were either self-enployed i ndependent truckers, or directly
enpl oyed by, or contracted to, the independent contractor RoSS
Brothers, Inc., who had an MSHA assigned |.D. No. V71.
I ndependent contractors are "operators” subject to the Mne Act,
as well as to MSHA's training requirenents found in Part 48,
Title 30, Code of Federal Regul ations. Section 104(g) of the Act
provi des wi thdrawal sanctions directly against an i ndependent
contractor whose enpl oyees are not properly trained. In the
i nstant proceedi ngs, Inspector Grissett confirmed that no
citations or orders were issued to any of the independent
trucki ng concerns or mne operators who enployed the drivers. The
i nspector made no determ nation as to whether or not Ross
Brothers, Inc., had trained its enployee or contractor drivers,
and he confirmed that the contractor who enpl oyed the accident
victim (Cox Farns), had not trained all of its drivers.

In Harman M ning Corporation, 3 FMSHRC 45 (January 1981),
revi ew deni ed, 3 FMSHRC (February 1981), | vacated a citation
charging the mne operator with a violation of the training
requi rements of section 48.31, for failing to hazard train an
enpl oyee of a railroad conpany who was perfornm ng work on m ne
property. In the course of that decision, | noted as follows at 3
FMSHRC 61, 62

As | observed during the course of the hearing in this
case, MSHA apparently has nade no effort to enforce the
training requirenents provided for in the Act or inits
mandatory regul atory training requirements directly
against a railroad until the unfortunate acci dent which
occurred in this case. Once the accident occurred,

i medi ate focus was placed on the [ack of training and
the fact that there was no confirmation of the fact
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that the railroad enpl oyee who net his deni se was not
trained to stay clear of an oncoming trip of | oaded
coal cars.

* * * * * *

Si nce an independent contractor is in fact a m ne
operator under the Act, and since MSHA has indicated it
will treat railroads such as the Norfolk & Western on
an equal basis with other operators, then it seens to
me that MSHA should hold all such railroads accountable
on an equal footing with other mne operators and the
railroad should be required to train its own enpl oyees
or suffer the consequences of having its untrained
personnel barred from m ne property through the sanc-
tion of a withdrawal order served directly on the
railroad conpany.

In Od Dom ni on Power Company, 6 FMSHRC 1886 (August 1984),
t he Conmi ssion affirmed a judge's decision finding an i ndependent
contractor liable for a violation which was issued followi ng a
fatal accident which occurred on the mne operator's property.
The Commi ssion stated as follows at 6 FMSHRC 1892:

We enphasi ze that by citing Od Dom nion for the
violation commtted by its enployees, the Secretary has
acted in accordance with the Commi ssion's | ongstanding
vi ew that the purpose of the Act is best effectuated by
citing the party with i medi ate control over the work-
ing conditions and the workers invol ved when an unsafe
condition arising fromthose work activities is
observed. O d Ben, supra; Phillips Uranium supra. By
citing the operator with direct control over the work-
ing conditions at issue, effective abatenent often can
be achi eved nobst expeditiously. Id. Citation of Ad
Dominion is also consistent with the Secretary's con-
clusion, after rul emaking, that "the interest of niner
safety and health will best be served by placing
responsibility for conpliance . . . upon each
i ndependent contractor." 45 Fed. Reqg. 44494, 44495
(July 1, 1980).

In the instant case, the proximte cause of the truck
ti pping over was the failure by the truck driver to insure that
his raised truck bed was free of frozen coal. Yet, Conesville's
MSHA approved hazard training "checklist" nakes absolutely no
mention of this potential hazard, and contains no warnings to
drivers alerting themto this potential hazard. Even though one
driver previously tipped a truck over after backing into a nuddy
ground area, the approved checklist contains no warnings
concerni ng such adverse ground conditions at dunping | ocations.
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Al t hough there are nine itens in the checklist which are
underscored and intended to be enphasized to coal haulers on nmne
property, item #6 which states "stay clear of all raised

equi pnrent (Dozer Bl ades, Front-end Loaderbuckets, etc.)" is not
under scored. Indeed, scal emaster Shuck, the person responsible
for training the drivers, and forner safety director Lyon did not
believe that this itemeven applied to truck drivers. MSHA's

trai ning specialist Janes Myer, the individual who provides
Conesville with a generic checklist identical to the one adopted
as its checklist, believed that item #6 was broad enough to

i nclude truck drivers under the reference to "etc" found in item
#6. When renminded that item#6 is not even underscored, and that
Conesville did not believe it applied to truck drivers, M. Mer
comrented that "may be a difference of opinion.” In short, rather
than requiring and approving a hazard training checklist that is
clear, concise, and directed to potential hazards faced by truck
drivers while dunping coal, the parties have nutually adopted a
checklist which makes little practical sense for the drivers
which it is intended to cover.

Truck driver Fortney, the individual involved in the
accident, believed that checklist item#6 was limted to | oaders
and dozers and not to a truck backing up and dunping coal at the
dunpi ng location in question. Driver St. Clair believed that many
of the items on the checklist did not apply to truckers who
dunped at the site. Driver Stull, the individual who overturned a
truck during a prior incident when he backed into soft ground
confirmed that he may have signed and received a copy of the
checklist after the accident of Decenber 2, 1988, and al though he
i ndi cated that he keeps the checklist in his truck, he did not
know what it covered and stated that he forgot or could not
recal |l what the checklist covered.

In addition to the lack of nutual understanding of the
hazard trai ning checklist, there was al so confusion and
m sunder st andi ng as to whether or not drivers who stayed inside
their trucks were required to be hazard trained. Relying on
MSHA' s policy statenments, Conesville believed that drivers who
stay in their vehicles are not required to be hazard trained. In
his prehearing deposition, as well as his testinmony during the
hearing, Inspector Gissett initially conceded that drivers who
do not |eave their trucks need not be hazard trained. He |ater
recanted and stated that he was confused by MSHA's policy
statenents. Although he confirned that he made no deternination
as to whether or not any of the cited untrained drivers were out
of their trucks while at the Conesville site, he nonethel ess
concl uded that they had to be hazard trai ned.

In ny view, requiring independent trucking conpanies who are
in the business of regularly and frequently hauling coal for
producti on operators to train their own drivers, and hol ding them
account abl e when they do not, would provide a nore effective
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means of avoiding the kinds of truck tipping incidents which are
reflected by the record in these proceedi ngs. The use of rather
obscure hazard training checklists of the kind approved for and
adopted for Conesville's dunping operations, rather than

conpr ehensi ve training which would train drivers in such areas as
hazard recognition and avoi dance, safe operating procedures while
haul i ng and dunpi ng coal, review of accidents and causes of

acci dents, and accident prevention, does little to foster safety.

Al'though | enjoy the benefit of hindsight, | nonetheless
believe that if truck driver Fortney had been trained and
required to use anti-freeze or some other substance to prevent
coal fromfreezing in his truck, and were trained to keep a safe
di stance from other trucks while dunping his coal |oad or raising
his truck bed, the accident would not have occurred. Wile it is
true that Conesville had control of the dunping location, it is
also true that there are no nandatory safety standards requiring
it to insure safe and adequate truck spacing. As noted earlier
section 77.1600(c), only requires the posting of a sign or
war ni ng at dunping | ocations where "side or overhead" clearances
are hazardous.

ORDER

On the basis of the foregoing findings and conclusions, IT
| S ORDERED AS FOLLOWS

1. Docket No. LAKE 89-29-R. Section 107(a) | nm nent
danger Order No. 2950067, Decenber 5, 1988, |S AFFI RMVED, and
Conesville's contest IS DEN ED.

2. Docket No. LAKE 89-30-R. Section 104(a) "S&S"
Citation No. 2950086, Decenber 5, 1988, citing an alleged
violation of 30 CF. R 0O 77.1600(c), |IS VACATED, and MSHA's
proposed civil penalty assessment (Docket No. LAKE 89-75) IS
DENI ED AND DI SM SSED.

3. Docket No. LAKE 89-31-R Section 104(a) "S&S"
Citation No. 2950069, Decenber 5, 1988, citing an alleged
violation of 30 C.F.R 0O 48.31(a), |IS VACATED, and MSHA' s
proposed civil penalty assessment (Docket No. LAKE 89-75) IS
DENI ED AND DI SM SSED.

4. Docket No. LAKE 89-32-R. Section 104(d)(1) "S&S"
Order No. 2950070, Decenber 5, 1988, citing an
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all eged violation of 30 CF. R 0O 48.31(a), IS VACATED, and MSHA' s

proposed civil penalty assessment (Docket No. LAKE 89-75) IS
DENI ED AND DI SM SSED.

CGeorge A. Koutras
Adm ni strative Law Judge



