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Bef ore: Judge Wei sberger
Statement of the Case

In this Civil Penalty Proceeding, the Secretary (Petitioner)
seeks civil penalties for alleged violations by Respondent of 30
C.FR 0O 75.301 and O 75.316. Pursuant to notice, the case was
heard in Johnstown, Pennsylvania, on January 9, 1990. Cerry L
Boring and Sanuel J. Brunatti testified for Petitioner. Sanuel
Brunatti was called to testify by Respondent. Arthur Britten,
Charles F. Forst, George W Myer, and Nick Carpinello testified
for Respondent. Respondent filed a Brief on March 9, 1990, and
Petitioner filed Proposed Findings of Fact and a Brief on March
19, 1990.

Sti pul ati ons

1. Mne 33 is owned and operated by Beth Energy M nes, Inc.
and subject to the jurisdiction of the Federal M ne Safety and
Heal th Act of 1977.

2. The Admi nistrative Law Judge has jurisdiction over these
proceedi ngs.

3. The subject citations were properly served by a duly
authorized representative of the Secretary of Labor upon agents
of Beth Engergy at the dates and places stated therein, and may
be admtted into evidence for the purpose of establishing the
i ssuance, but not for the truth of the matters asserted therein.
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4. Beth Engergy denonstrated good faith in the abatenment of the
citations.

5. The assessment of the civil penalty or civil penalties in
this proceeding will not affect Beth Energy's ability to continue
busi ness.

6. The appropriateness of the penalty and the size of the
operator's business should be based on the fact that Beth
Energy's annual production is 9,751,620 tons and M ne 33's annua
production tonnage is 2,170,006 tons.

7. The printout of the civil penalty conplaint reflects the
Secretary's history of violations at M ne 33.

Fi ndi ngs of Fact

1. On March 14, 1989, at Respondent's Canbria Sl ope M ne No.
33, at the end of the midnight shift, the methane nonitor
de-energi zed the power on the longwall face. The miners
i nvestigated and determined that there were excessive |evels of
met hane present; they de-energized all the power and wi t hdrew
fromthe face. The power remained off during the day shift.

2. This methane had not been present at the end of the
m dni ght shift. Arthur R Britten, a longwall foreman at M ne 33,
wor ked the m dnight shift on March 14, 1989. As part of his
normal duties, Britten inspected the longwall face for the
presence of methane. During his exam nations he detected no
excessive |l evels of nethane. He also took air readings at the
headgate entry and obtained a normal reading of approximtely
18,000 cubic feet of air per mnute ("cfnl).

3. Charles F. Forst was the day shift |ongwall forenman on
March 14, 1989. When he arrived at the longwall section, the
m ners who had renained fromBritten's crew informed him of the
nmet hane problem Forst told his crewto proceed to the headgate
side of the longwall and to remain outby the |ongwall face unti
an exam nation was conducted to determ ne the nature of the
pr obl em

4. Forst exam ned the face of the Iongwall and found that at
the No. 114 chock there was a |level of 2.5 percent methane. The
bottom was broken in the area of the highest nethane readings.

5. Between 8:15 and 8:20 a.m, the crew fromthe | ongwal
approached MSHA Inspector Gerry L. Boring, who was present to
conduct an inspection, and informed himthat their supervisor had
instructed themto proceed to the headgate side and wait unti
the foreman determ ned the extent of the nethane problem
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6. Boring entered the return entry and proceeded to the tailgate
of the longwall, where he net Forst.

7. Boring and Forst proceeded to take nethane readings with
an approved met hane detector at the bl eeder eval uation point 54.
A bottle sanple was al so taken and the detector and bottle
sanpl es reveal ed a reading of 4.9 percent.

8. The net hane nmeasurenents taken at approximately 8:45
a.m, at chock 167 revealed 2.5 percent methane. At chock 142 a
reading of 1.5 nethane percent was recorded. A bottle sanple
taken at chock 167 reveal ed a reading of 2.4 percent nethane.

9. Boring returned to bl eeder eval uation point 54 and took a
met hane reading of 3.7 percent at approximately 9:05 a.m

10. A methane reading at the regul ator near bl eeder
eval uati on point 54 reveal ed 4.2 percent nethane, and an air
readi ng of 20,412 CF.M at approximately 9:05 a.m.

11. Bill Moyer, Respondent's |ongwall coordi nator, obtained
hi gher net hane readi ngs by placing his methane spotter closer to
the bottom He concluded that the methane was com ng fromthe
bottom and not fromthe gob

12. At approximately 9:20 a.m, Boring informed Myer that
he was issuing a section 107(a) | mm nent Danger Order and posted
a sign at the headgate and the tailgate closing off the |ongwal
face.

13. At approximately 9:35 a.m, Boring took an air reading
at the headgate which neasured 16,254 C.F.M and a net hane
reading of 0.1 percent. At approximately 9:35 a.m, Boring
measured 2.4 percent nethane at chock 166. Boring then travel ed
to the tailgate section and took an air reading of 5,880 C.F. M
and a nethane reading of 0.1 percent. At approxi mately 10: 30
a.m, Boring returned to bl eeder evaluation point 54 and took a
nmet hane readi ng of 3.4 percent. On the norning of March 14, the
conbi ned total of air neasured by Boring in the tailgate and
headgat e was approxi mately 23,000 C F. M

14. Boring issued Citation No. 2891347 alleging a violation
of 30 CF.R [0 75.301. Boring also issued a section 107 | mmi nent
Danger Wt hdrawal Order.

15. Al'so on March 14, 1989, Boring issued Citation No.
2891346 all eging that the approved ventilation, methane and dust
control plan (review no. 32) was not being conplied with, in that
a net hane readi ng of 4.9 percent was detected inby bl eeder
eval uati on point No. 54 at M ne 33.
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16. At the tine of the issuance of Citation No. 2891346 for
al l eged violation of 75.316, Beth Energy had an approved
ventilation system nmethane and dust control plan.

17. In the nost recent 6 nonth review of the plan prior to
the citation herein, Petitioner, on January 31, 1989, approved
the plan with the follow ng | anguage "These plans and al
criteria listed under Section 75.316, 30 C.F.R 75, shall be
conplied with." (& 7).

18. The sentence quoted in Finding No. 17 is being included
by MSHA District Two in approvals of mne plans in the district.

Di scussi on and Concl usi ons of Law
A. Citation No. 2891347.

Citation No. 2891347, issued by Boring on March 14, 1989,
alleges a violation of 30 C.F.R 0O 75.301 in that a nethane
reading of 2.5 percent was detected at chock No. 167. Boring's
uncontradi cted testinony establishes that testing by him
i ndi cat ed net hane readi ngs, along the |longwall panel of 2.5
percent at chock 167, 2.7 percent at chock 142, and 1.5 percent
at chock 114.

30 CF.R 0O 75.301 provides as foll ows:

Al'l active workings shall be ventilated by a cur-
rent of air containing not |ess than 19.5 vol unme per
centum of oxygen, not nore than 0.5 vol ume per centum
of carbon di oxi de, and no harnful quantities of other
noxi ous or poi sonous gases; and the volune and velocity
of the current of air shall be sufficient to dilute,
render harml ess, and to carry away, flammble, explo-
sive, noxious, and harnful gases, and dust, and snoke
and explosive fumes. The mni mum quantity of air
reaching the | ast open crosscut in any pair or set of
devel oping entries and the |l ast open crosscut in any
pair or set of roons shall be 9,000 cubic feet a
m nute, and the mnimum quantity of air reaching the
intake end of a pillar Iine shall be 9,000 cubic feet a
m nute. The mnimum quantity of air in any coal nine
reachi ng each working face shall be 3,000 cubic feet a
m nute. The authorized representative of the Secretary
may require in any coal mne a greater quantity and
velocity of air when he finds it necessary to protect
the health or safety of miners. In robbing areas of
anthracite mnes, where the air currents cannot be
controll ed and measurenents of the air cannot be
obtained, the air shall have perceptible novenent.

t he
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It is Respondent's position that section 301, supra, requires at

| east 9,000 cubic feet of air a mnute in order to achieve
conpliance with the mandate of the first sentence which requires
vel ocity and volunme of air sufficient to dilute and render

harm ess expl osi ve gasses. Respondent refers to undi sputed

evi dence of an airflow of 17-18,000 C.F.M at the headgate, and
argues that as such it was fully in conpliance with section

75. 301, supra, which is satisfied by a flow of at |east 9,000
C.F.M It further argues that section 75.301, requires only a

m ni mum of 9,000 C.F.M unless the Secretary requires nore, and
that no such requirement was inposed herein

I do not accept the interpretation of section 75.301, supra,
advocated by Respondent. | find that plain | anguage of the first
sentence of section 75.301, supra, unequivocally requires a
current of air sufficient to dilute and render harmnl ess expl osive
gasses. 1l The second sentence requires a "m ni num of 9, 000
C.F.M reaching the | ast open crosscut. To hold, as urged by
Respondent, that section 75.301 is fully satisfied if at |east
9,000 C.F.M is provided, would render meaningless the first
sentence which requires a volune and velocity of air "sufficient
to dilute and render harm ess expl osive gasses."” Thus, an airfl ow
exceeding 9,000 CF.M, as on the date in issue, does not conply
with section 75.301, supra, if it is not sufficient to dilute and
render harml ess expl osive gases. As described in Boring's
testi mony and not contradicted by other witnesses, nethane was
present in concentrations close to the explosive range of 5.15
percent. As such | find that the volume and velocity of air was
not sufficient to dilute and render the methane harm ess, and as
such 75.301, supra, was violated.2

According to Boring, the violation herein was significant
and substantial. The evidence herein clearly established, that
due to the concentration of nethane present, there was a
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viol ation as discussed above I, infra, which contributed to the
hazard of an expl osion. (See, Muthies Coal Company, 6 FMSHRC 1
(1984)). However, according to Mathies at 3-4, supra, to be
significant and substantial there nust also be a reasonable

i kelihood that the hazard contributed to will result in an
injury. In U S. Steel Mning Co., Inc., 6 FVMSHRC 1834, 1836,
(1984), the Commission indicated that this element ". . .
requires that the Secretary establish a reasonable |ikelihood
that the hazard contributed to will result in an event in which
there is an injury." The evidence fails to establish this

el ement. The only testinony on this point is that of Boring. He
acknow edged that there were no energized equi pment or men in the
area. When asked what the ignition source was for the nmethane, he
responded as follows: "Well, the ignition source could be

anyt hing that would cause a spark, a roof fall, men within the
area, hamers, nmetal to netal, anything that would occur within
that given area to create a spark that would maybe ignite the

met hane there" (Tr. 40-41). \Wen asked to indicate why he

concl uded the violation was significant and substantial, he said
that . . . if there would have been a roof fall, possibly a
spark, rock to rock igniting the nmethane causing an expl osion”
(Tr. 42). He indicated that due to the concentrati on of nmethane
whi ch indicated that somewhere within the gob area there was a
"volatile situation" (Tr. 42), there was a danger of an expl osion
and that he "felt it was likely" (Tr. 42). Since nen had been
withdrawn fromthe area, there were no energi zed equi pnent in the
area, and there is no evidence of any condition making a roof

fall, likely, | conclude that it has not been established that
there was a reasonable likelihood of the methane being ignited.
Accordingly, | conclude that it has not been esablished that the

vi ol ation herein was significant and substantial. (See Mathies,
supra, U. S. Steel, supra).

Due to the high concentrations of nethane at various points
in the section, and taking into account Boring's uncontradicted
opi nion that the nethane was volatile in the gob, | find that the
violation herein constituted a high degree of gravity, mtigated
by the absence of proof of the presence of reasonably likely
ignition sources. The nmethane present on the nmorning of March 14,
was not present when the area was examined in the proceeding, or
m dni ght shift. Further, no nethane was detected, all power in
the area was de-energi zed by Respondent, and miners were
wi t hdrawn. Al so, the volune and velocity of air present was about
doubl e the mnimum required by section 75.301, supra. Further
i nasmuch as the bottom of the mine, which had heaved, had the
hi ghest net hane readings, it mght be concluded that the nethane
present was the result of an outburst fromthe bottom and was
unexpected. Accordingly, | find Respondent not to have been
negligent with respond to the violation herein. Taking into
account the remaining statutory factors in section 110(i) of the
Act, | conclude that a penalty of $100 is appropriate.
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B. Citation No. 2891346.

The evidence is not controverted that on March 14, 1989,
Boring took a bottle sanple of nmethane at bl eeder eval uation
point 54, and the results of the testing reveled 4.5 percent
nmet hane. Boring issued a citation, in essence, alleging a
vi ol ati on of Respondent's ventilation plan. The ventilation plan
does not contain any |anguage setting any limt on nethane at the
eval uati on point tested. However, in the 6 nonths review of the
ventilation plan on January 29, 1989, the MSHA District Manager
approved the plan with the follow ng sentence: "These plans and
all criteria listed under section 75.316, 30 CF.R 75, shall be
conplied with." The first sentence of section 75.316-2 provides
that "This section sets out the criteria by which district
managers will be guided in approving a ventilation system and
dust control plan on a mine-by-mne basis." Section 75.316-2(h)
provi des as follow "The nmethane content of the air current in
the bl eeder split at the point where such split enters any ot her
split should not exceed 2.0 volune per centum™

In essence, it is Petitioner's position that the MSHA Letter
of Approval of January 31, 1989, (Gx 7), informed Respondent that
all the criteria set forth in section 75.316-2, supra, are to be
conplied with. It is further maintained by Respondent that the
criteria set forth in section 316-2, supra, are mandatory, and
that a district manager can not approve a ventilation plan
wi t hout such criteria contained therein. Essentially, the only
authority relied on by Petitioner is United M ne Wrkers of
Anmerica, Int'l Union v. Dole, 870 F.2nd 662 (D. C. Cir. 1989).
Petitioner cites United M ner Wrkers, supra, for the
proposition, in essence, that the criteria in section 75. 316,
supra, were properly incorporated in the ventilation plan by the
approval letter. (Gx. 7). Petitioner relies on United M ne
Workers, supra, for the proposition that the district managers do
not have the authority to approve ventilation plans w thout
i ncorporation of the criteria in section 75.316-2, and quotes the
foll owi ng | anguage from United M ne Wrkers, supra, at 670. "

if the criteria were actually incorporated into an approved
pl an, the Operator was bound to conply with them"

In general, the Comm ssion has held that "In plan violation
cases the Secretary nust establish that the provision allegedly
violated is part of the approved and adopted plan and that the
cited condition or practice violates the provision.” (JimWlter
Resources, Inc., 9 FMSHRC 903, at 907 (May 1987). For the reasons
that follow, | find that the Secretary has not met this burden
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The main issue presented for resolution is whether the criteria

set forth in section 316-2(h), can be incorporated unilaterally
by the Secretary into the Respondent's ventilation plan along
with all the criteria in section 75.316-2.

In Zeigler Coal Co. v. Kleppe, 536 F.2nd 398 (D. C. Cir
1976),3 the D. C. Circuit Court of Appeals held that
violations of requirenents in ventilation plans that were not in
t henmsel ves pronul gated as mandatory standards were nonet hel ess
enforceabl e under the 1969 Coal Act. The Court reviewed the
preci se manner in which mandatory standards are to be pronul gated
pursuant section 101 of the 1969 Coal Act.4 The Court
concluded that the context of the requirenment for a ventilation
plan in section 303 of the 1969 Act, the wordi ng of which has
been continued in section 303 of the 1977 Act, anidst the other
provi si ons of section 303 which set out specific standards
pertaining to mne ventilation, " further suggest that the
pl an i dea was conceived for quite narrow and specific purpose."”
(Zeigler, supra, at 407.) The Court, in Zeigler, supra, at 407,
further stated with regard to ventilation plans that they were

not to be used to inpose general requirenents of a variety
well-suited to all or nearly all coal mnes, but rather to insure
that there is a conprehensive scheme for realization of the
statutory goals in the particular instance of each mine." The
Court in Zeigler, supra, recognized that ventilation plans "
appear to be devel oped by informal negotiations between the
Operator and the Secretary's representative, w thout any pretense
of compliance with O 101." (Zeigler, supra, at 403.) In this
connection the Court noted that although the plan nust be
approved by the Secretary, ". . . it does not follow that he has
anything close to unrestrai ned power to inpose terns." (Zeigler
supra, at 406).

In Carbon County Coal Conpany, 6 FMSMRC 1123, May (1984)
(Carbon County 1) the Comnr ssion, in analyzing Zeigler, supra,
t ook cogni zance of the notation by Carbon County that the Court
in Zeigler, supra, at 407, drew a distinction between a
negoti ated plan requirenment ""suitable to the conditions and the
m ning system of the coal mne' and a provision of general nature
not based on the particular conditions at the mne, which the
gover nment sought to inpose in the plan, but which "should nore
properly have been formul ated as a nmandatory standard' in
conformty with the rule making requirenents of section 101 of
the 1969 coal Act." (Carbon County, | at 1125).
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The Commi ssion in Carbon County, |, supra, was presented with the

i ssue of whether MSHA's insistence on the inclusion in a
ventilation plan of a provision, opposed by Carbon County, for a
volume of air nore than "free discharge capacity,” was proper
The commission, in remanding to the trial judge to consider the
application of Zeigler, supra, specifically stated that it found
the di scussion of Zeigler, supra, "persuasive and conpelling,"
(Carbon County I, at 1127, and held that ". . . the general
principles enunciated in Zeigler apply to the ventilation plan
approval and adoption process under the Mne Act." (Carbon
County, |, at 1127.) In Carbon Coal Conpany, 7 FMSHRC 1367

(Sept ember 1985), (Carbon Country, 11), the Comm ssion, at 1370,
anal yzed the statutory system of the approval and adoption of
ventilation plans as foll ows:

The schene for the approval and adoption of a m ne
speci fic plan supplenents the nationally applicable
safety and health rul emaki ng procedures. The bilatera
approval - adopti on process inherent in devel opi ng nmne
specific plans results from consultation and negoti a-
tion between MSHA and only the specifically affected
operator, whereas the nationally applicable standards
are the product of notice and comrent rul emaki ng pur-
suant to section 101 of the Mne Act. 30 U.S.C. O 811
Further, the scope of a mne specific plan is
restricted exclusively to the mne in which the plan
wi |l be inplenmented, whereas a nandatory safety or
heal th standard applies across-the-board to all nines.
(Emphasi s added).

The Comm ssion, in Carbon County, |1, supra, at 1370, noted
that the legislative history of the Act enphasizes the individua
nature of a mne specific plan. In this connection, the
Commi ssion in Carbon County, |l, supra, at 1370, quoted the
foll owi ng | anguage fromthe Senate Conmittee on human resources,
whi ch reported on the bill which became the Act: "Such
individually tailored plans, with a nucleus of commonly accepted
practices, are the the best nethod of regulating such conplex and
potentially nmultifaceted problens as ventilation, roof contro
and the like."

In JimWilter Resources, Inc., supra, the Conm ssion again
reiterated the bilateral process of the adoption of ventilation
pl ans as follows: "The approval and adoption process is
bilateral, and results in the Secretary and the Operator, through
consul tation, discussion, and negotiation, nmutually agreeing to
ventilation plans suitable to the specific conditions at
particul ar mnes. Zeigler v. Kleppe, 536 F.2nd 398, 406-407 (D.C
Cir. 1976); Carbon County Coal Conpany, 6 FMSHRC 1123 ( May
1984)." (JimWalter, supra, at 907). Further, the Comm ssion
again indicated its viewwith regard to the "m ne-specific"
nature of a ventilation plan as follows: "The ultimate goal of
the approval and adoption process is a nmine-specific plan with
provi si ons understood by both the Secretary and the Operator, and
in which they are in full accord.” (JimMWlter, supra, at 907.)
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Drawi ng upon the principles set forth in Zeigler, supra, Carbon
County, |, supra, Carbon County, Il, supra, and Jim Wlter,
supra, | conclude that the criteria to be set forth in a
ventilation plan can not be unilaterally inposed by the Secretary.5 |
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further conclude that various criteria are not to be included in
a ventilation plan unless it is established that they are to
address a specific problemat the mne in question. In the

i nstant case, not only is the Secretary attenpting to
unilaterally inpose a requirement upon Respondent in its
ventilation plan, but it has not established that the requirenent
woul d address a specific problemat Respondent's mne, thus
making it mine specific. To the contrary, it appears to be MSHA's
policy, as indicated by the testinony of Samuel J. Brunatti, an
MSHA Ventil ati on Specialist, to include the approval |anguage in
guestion in approvals of mne ventilation plans in District Two.
As such, it would appear that the requirement by MSHA for
Respondent, in its plan, to conmply with the criteria in 75.316 to
have been the result of a rote application of District Two's
policy and not based upon particular conditions at Respondent's
mne (See, JimWalter, supra, at 1373). | thus conclude that the
criteria set out in 30 CF.R 0O 75.316(2)(h) are not to be

i ncorporated into Respondent's ventilation plan. As such, it has
not been established that Respondent violated any of the terms of
its ventilation plan. Accordingly, Citation No. 2891246 shoul d be
di smi ssed. 6
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ORDER

It is ORDERED that Citation No. 2891346 be DISM SSED. It is
further ORDERED that Order No. 2891345 was properly issued. It is
further ORDERED that Respondent, within 30 days of this Decision,
shal |l pay $100 as a civil penalty for the violation found herein.
It is further ORDERED that Citation No. 2891347 be AMENDED to
reflect the fact that the violation therein was not significant
and substanti al .

Avram Wei sber ger

Adm ni strative Law Judge
AAAAAAAAAAAAAAARAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE

1. | reject Respondent's argunment that it is not clear that
section 75.301, supra, applies to nethane. The Dictionary of
M ning, Mnerals, and Related Terns, (U. S. Departnment of
Interior, 1968) (DMVRT), in defining nethane, indicates that ".
with air, however, it forms an expl osive mxture, . . . "o
thus find that nethane is an explosive gas and is thus wnth|n t he
purview of the first sentence of section 75.301, supra.

2. The fact that Respondent's ventilation system was worKking
to dilute the nethane that was present, and the fact that the
net hane present m ght have been due to an unexpected outburst
rather than an accunul ation, are factors bearing on Respondent's
negl i gence, and are discussed in paragraph 6, infra. The fact
t hat Respondent m ght not have been negligent herein, does not
relieve it of its responsibility for not conplying with section
75.301, supra. (See, Western Fuels-Utah, Inc. v. FMSHRC 870 F. 2d.
711 (D.C. Cir. 1989); Asarco Inc. - North Western M ning Dept. v.
FMSHRC, 868 F.2d 1195 (10th Cir. 1989)).

3. In Zeigler, supra, which arose under the 1969 Coal Act,
30 U S.C. 0801 et seq. (1976) (anended 1977), the Court
construed section 303(0) of that Act. This provision was retained
wi t hout change as 303(0) of the Federal M ne Safety and Health
Act of 1977, 30 U.S.C. 0O 801 et seq. (1982) (The Act).

4, Section 101 of the 1969 Coal Act has been repeated in
section 101 of the Federal M ne Safety and Health Act of 1977.

5. | do not find United M ne Wrkers, supra, relied on by
Petitioner, to be dispositive of the issues raised herein. In
United M ne Wrkers, supra, the Court was presented with the
i ssue as to whether the criteria by which the District Manager
wi || be guided in approving roof control plans on a m ne-to-m ne
basis, (30 C.F.R O 75.200-6), were nmandatory, so as to require
the Secretary, in promulgating new replacenent standards, to
establish that the |latter provide at |east the sane |evel of
protection to mners as the old regulations. In holding in the
affirmative, it clearly was not necessary for the Court to
entertain the issue presented herein, i.e., whether all criteria
by which District Managers will be guided in approving a
ventilation plan on a mne-to-mne basis, are to be incorporated



into the ventilation plan of an individual mne in the absence of
any proof that the criteria are to address specific problens at
the mne. As such, the Court's coments in United M ne Wrkers,
supra, at 670, that a plan could be approved only if it conforns
to the general criteria of the Regulations (30 C.F.R 0O 75.200-6)
are clearly dicta. Simlarly, the rejection by the Court, in
United M ne Workers, supra, of the Operator's argument that a
pl an for roof support can only inpose those requirenents
necessary to address unique conditions peculiar to each mne
does not appear necessary to a disposition of the issues before
it, as that particular issue did not have to be adjudicated.
Further, in this connection, it is noted that United M ne

Wor kers, supra, took cogni zance, at 667, of the fact that the
contents of any plan are " determ ned t hrough consultation
bet ween the mi ne operator and the District Manager." Also, the
Court specifically noted Zeigler, supra, and did not overrule it.
In this connection, the Court interpreted Zeigler, supra, as
saying " only that the Secretary could abuse her discretion
by utilizing plans rather than explicit mandatory standards to

i npose general requirenments if by doing so, she circumvented
procedural requirenents for establishing mandatory standards |aid
down in the Mne Act." (United M ne Wbrkers, supra, at 671.)
Further, the Court in United M ne Wrkers, supra, at 672, found

Carbon County, |1, supra, to be consistent with its
interpretation of Zeigler, supra, although it rejected the
argunment that under either Carbon County, |I, supra, or Zeigler

supra, the Secretary was in a plan precluded from
requiring mne operators to incorporate neasures necessary to

achi eve an overall level of nminer protection on all pertinent
aspects of roof control.” The Court, in United M ne Wrkers,
supra, at 672, concluded that Carbon County, II, supra, as

Zeigler, supra, did no nore than set out a war ni ng t hat
the Secretary should utilize mandatory standards for requirenents
for universal application.” Thus, | conclude that United M ne

Wor kers, supra, does not nandate that the principles enunciated
in Zeigler, supra, as found persuasive by the Conm ssion in
Carbon County, 1 and II, supra, and followed in JimWlter

supra, as discussed above, infra, should not be applied in the
case at bar.

6. At the hearing, Respondent's Counsel indicated that
Respondent was not contesting the I nmm nent Danger Wt hdrawal
Order, No. 2891345 whi ch had been issued on March 14, 1989.

Al t hough it has been decided herein, infra, that there was no
violation of section 75.316, supra, the finding of inmm nent
danger was al so predicated upon conditions which constituted a
violation of section 75.301, which have been established, (infra,
I,A). As such it is concluded that the issuance of the

Wt hdrawal Order is sustained.



