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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 89-104-M
PETI TI ONER A.C. No. 14-00483-05505
V. Vic's Sand Pit
VIC S SAND & GRAVEL COWMPANY
RESPONDENT
DECI SI ON
Appearances: Oscar L. Hanpton, II1l, Esq., Ofice of the

Solicitor, U'S. Departnent of Labor, Kansas City,
M ssouri, for the Petitioner

Bef ore: Judge Koutras
St atenent of the Case

This is a civil penalty proceeding filed by the petitioner
agai nst the respondent pursuant to section 110(a) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 0O 820(a).
Petitioner seeks a civil penalty assessnent in the anount of $50
for an alleged violation of mandatory injury reporting standard
30 CF.R [O50.20, as stated in a section 104(a) Citation No.
2651810, served on the respondent by MSHA | nspector Janes G
Ender by, on January 25, 1989. The condition or practice cited is
as follows:

A enpl oyee of the conmpany was seriously injured in July
1988 that required nedical attention and was |lost tine
away from work. The conpany did not file a MSHA Form
7000-1 within the required time for reporting. Al
injuries to anyone that occurs on the nmine property are
required to be reported to MSHA within 10 days of
occurrence.

The respondent contested the citation, and pursuant to
notice served on the parties, a hearing was convened in Wchita,
Kansas, on April 25, 1990. The petitioner appeared, but the
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respondent did not. The hearing proceeded in the absence of the
respondent, and the petitioner presented testinony and evi dence
in support of the citation.

| ssues

The issues presented in this case are (1) whether or not the
respondent violated the cited standard, and if so, the
appropriate civil penalty that should be inposed for the
violation, and (2) whether or not the respondent's failure to
appear at the hearing constitutes a waiver of its right to be
further heard in this matter.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U S.C. 0O 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0O 820(i).
3. Commission Rules, 29 C.F.R [ 2700.1 et seq.
Di scussi on
The Respondent's Failure to Appear at the Hearing

The record clearly establishes that the respondent received
notice of the time and place of the hearing by certified mail
When its representative Vic Eisenring failed to appear, |
t el ephoned his office in Wchita and was advised by his secretary
that the respondent had mailed a check to MSHA on Friday, Apri
20, 1990, in paynent of the civil penalty assessnent and that the
respondent did not attend to appear at the hearing. The
petitioner's counsel informed me that he was not aware of any
payment nmade by the respondent for the violation in question, and
that his attenpts to contact the respondent prior to the hearing
were fruitless. Under the circumstances, the hearing proceeded in
the absence of the respondent, and the petitioner presented its
case.

On May 4, 1990, | issued an Order to Show Cause to the
respondent (Vic Eisenring) affording himan opportunity to
expl ain why he should not be defaulted and a summary deci si on
entered ordering paynent of the civil penalty because of his
failure to appear at the hearing or otherwise informme that he
woul d not appear.

By letter dated May 11, 1990, the respondent filed a reply
to ny show cause order. M. Eisenring asserted that he has paid
the civil penalty assessment. Wth regard to his failure to
appear at the hearing, M. Eisenring states that a fanmly
emergency prevented his appearances, and that the hearing notices
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contai ned no instructions that he was to tel ephone the presiding
judge if he could not appear

The record reflects that M. Eisenring' s office is in
Wchita, and the hearing was held in that same city. Wen
tel ephoned M. Eisenring's office on the norning of the hearing
and spoke to his secretary, she said nothing about any emergency
and sinply stated that M. Eisenring had mailed a check to MSHA
in payment of the civil penalty and woul d not appear at the
heari ng. Notw thstanding the famly emergency, and taking into
account the fact that M. Eisenring's secretary informed ne that
he had mail ed the check to MSHA on Friday, April 20, 1990, 5-days
prior to the schedul ed hearing, | believe it is reasonable to
conclude that M. Eisenring did not intend to appear at the
heari ng.

Wth regard to M. Eisenring's failure to comunicate with
me, as previously noted, the hearing was scheduled in the same
city where his office is |ocated. The Amended Notice of Hearing
which M. Eisenring received by certified mail on April 19, 1990,
i nformed himof the location of the hearing in Wchita, and ny
office tel ephone nunber is listed in the notice. Notw thstandi ng
the fact that the hearing notice did not specifically instruct
M. Eisenring to contact the court if he did not intend to appear
at the hearing, since the hearing was convened in Wchita to
accomodate M. Eisenring, and since the hearing notice included
the location of the hearing and ny office tel ephone nunber, | do
not find it unreasonable to expect M. Eisenring or his secretary
to simply call mnmy office, or the district court in Wchita where
the hearing was convened, to informme that he woul d not appear

In view of the foregoing, | conclude and find that pursuant
to Commi ssion Rule 63, 29 C.F.R 0O 2700.63, the respondent is in
default, and that his failure to appear constitutes a waiver of
his right to be further heard in this matter.

Petitioner's Testinony and Evi dence

MSHA | nspector James G Enderby testified that he conducted
an inspection at the respondent’'s site on December 20 or 21
1988, and noticed that one of its enployees, Hollis Pridgett, was
wearing a cast on his foreman. M. Pridgett explained that he was
injured while repairing a tire in the shop. M. Pridgett stated
that while filling a tire with air, it did not "bead" properly
and it junped off the tire stand and struck his arm and wi st
causing a sinple fracture to his forearmand nultiple fractures
to his wist. He received nedical attention and extensive surgery
to his wist and he m ssed several work days.

M. Enderby stated that M. Pridgett informed himthat the
tire belonged to the respondent and that he was preparing to put
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it on his personal pick-up truck which was used for the benefit
of the respondent in picking up equipnent.

M. Enderby stated that the respondent's owner Vic Eisenring
i nformed himthat he had tel ephoned MSHA' s office in Denver and
the State worknen's conpensation inspector and was told that he
was not required to report the injury. M. Enderby stated that he
revi ewed the respondent's tel ephone records for July and August,
1988, and found no record of any long distance out-of-state calls
to Denver. M. Eisenring could not recall who he spoke with and
indicated that it may have been an "800" nunmber. M. Enderby then
advised M. Eisenring that it was his opinion that the injury had
to be reported. He then advised M. Eisenring to fill out and
file an MSHA Form 7000-1, injury report and to attach a letter to
it explaining the circunstances of the injury so that his
supervi sor could review it and nake a determ nation as to whether
a citation should be issued because of the respondent's failure
to report the injury within 10 days as required by section 50. 20.

M. Enderby stated that during a follow up inspection on
January 25, 1989, he issued several citations and asked M.
Ei senri ng whether he had mailed in the injury report which they
had previously discussed. M. Eisenring responded that he mail ed
it and then left the property. M. Enderby then asked M.
Ei senring's secretary, Cecilia Taylor, whether she had nailed the
report and she informed himthat she had not mailed the report
because "it was tax time." M. Enderby then issued the citation.
He al so tel ephoned his office and deternined that the report
which M. Eisenring clained he had mail ed had not been received.

M. Enderby stated that he subsequently spoke with M.
Ei senring about the matter and that M. Eisenring "used sone
profanities" and informed himthat he "would take himto court"”
and contest the citation.

M. Enderby identified exhibit P-1 as a copy of Form 7000-1,
filed by Ms. Taylor on January 25, 1989, after the citation was
i ssued. The report was submitted to MSHA' s Denver, Col orado
office, and M. Enderby stated that he received a copy of the
report in his office on February 17, 1989. He then term nated the
citation that sane day. The report reflects that M. Pridgett was
injured on July 15, 1988, while he "was working on his persona
tire and was nmounting the tire on a rimand the tire expl oded."
It also reflects that M. Pridgett injured his "hand-arm" m ssed
102 days of work, and that he "still is restricted."”

M. Enderby stated he made a finding of "high negligence"
because MSHA's policy guidelines require such a finding in cases
concerning reporting violations pursuant to section 50.20, unless
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there are nmitigating circunstances. M. Enderby confirned that
there were no such mitigating circunstances in this case.

M . Enderby confirnmed that he did not consider the violation
to be "significant and substantial"” because it was not reasonably
likely to result in any injury. He did not believe that the
respondent exhi bited good faith conpliance because the injury was
not reported until 33 days after he had previously advised M.

Ei senring to report it and submt an explanatory letter when he
di scussed the matter with himin Decenber, 1988. In addition, the
i njury which occurred on July 15, 1988, was not reported unti
approximately 5 nonths |l ater.

Fi ndi ngs and Concl usi ons
Fact of Violation

The respondent is charged with a violation of mandatory
reporting standard 30 C.F. R 0O 50.20, which requires a mne
operator to report an occupational injury within 10 working days
after its occurrence. The term "occupational injury"” is defined
by section 50.2(e) in pertinent part as foll ows:

Any injury to a mner which occurs at a mne for which
medi cal treatnent is adm nistered, or which results in
* * * inability to performall job duties on any day
after an injury, * * *,

The evidence in this case clearly establishes that M.
Pridgett suffered serious injuries to his armand wist on July
15, 1988, that he received nedical treatnment for his injuries,
and was incapacitated and m ssed work for a nunber of days
i medi ately following his injuries. Contrary to the respondent's
assertion that the injury occurred when M. Pridgett was
perform ng work on his personal tire for his pick-up, the
i nspector's credible testinmony reflects that the truck was to be
used by M. Pridgett in perform ng services for the respondent.
Even if | were to accept the respondent’'s assertions that M.
Pridgett was working on his own personal vehicle, the applicable
definition of "occupational injury" makes no such distinctions.
The evidence establishes that the injury occurred at the mne
that medical treatnent was adm nistered, and that the injury
resulted in M. Pridgett's inability to performhis job duties on
any day following his injuries. Under the circunstances, all of
the criteria for reporting such an injury were nmet and | concl ude
and find that the injury was an "occupational injury" which was
required to be reported by the respondent within 10 days of its
occurrence. The respondent clearly did not do so. Accordingly, |
conclude and find that the petitioner has established a violation
of section 50.20, by a preponderance of the evidence, and the
citation issued by |Inspector Enderby IS AFFI RVED.
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Si ze of Business and Effect of Civil Penalty Assessnent on the
Respondent's Ability to Continue in Business

Exhibit P-2, a sunmary of the respondent’'s m ne production
reflects 6,267 manhours worked in Cal endar Year 1988. |nspector
Enderby testified that the respondent enployed four persons "on
site," and al so used the services of two truck drivers. He
consi dered the respondent to be a small mine operator engaged in
the sand and gravel business, and he stated that the principa
product is sand which is sold and used in construction, for road
materials, and in the production of concrete.

The respondent failed to appear in this case. In the absence
of any evidence to the contrary, | cannot conclude that the civi
penalty assessed by me for the violation in this case wl|
adversely affect the respondent’'s ability to continue in
busi ness.

I conclude and find that the respondent is a small mne
operator, and | have taken this into consideration in assessing a
civil penalty for the violation which I have affirnmed.

Hi story of Prior Violations

Exhibit P-2, a sunmary of the respondent's prior history of
assessed viol ations (excluding single penalty assessnments tinely
pai d) reflects that the respondent paid civil penalty assessnents
for one violation in 1986, and one violation in 1987. Inspector
Enderby confirmed that the respondent had not previously been
charged with any reporting violations pursuant to Part 50, Title
30, Code of Federal Regul ations.

I conclude and find that the respondent has a good
conpliance record and | have taken this into consideration in
this case.

Gravity
I conclude and find that the violation was non-seri ous.
Negl i gence

Al t hough the record in this case, including the respondent's
answer, suggests that the respondent may have been informed that
it was not required to report the injury, | find no credible or
probative evidence to confirmor corroborate this assertion by
the respondent. Further, there is no evidence to establish that
t he respondent ever filed the required injury report until after
the inspector issued the citation on January 25, 1989.

I find the inspector's testinony that he advised M.
Ei senri ng on Decenber 20, or 21, 1988, to file the required
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report to be credible. M. Eisenring apparently failed to follow
the inspector's advice, and | find no evidence to support any
conclusion that the report was tinely filed. Under all of these
circumstances, | agree with the inspector's high negligence
finding and it is affirned.

Good Faith Conpliance

I find the inspector's testinony that he advised M.
Ei senring of his opinion that the injury sustained by M.
Pridgett on July 15, 1988, was required to be reported to be
credible. In nmy view, the inspector acted reasonably and afforded
M. Eisenring an opportunity to submt the report with an
explanation as to why he had not filed it earlier. M. Eisenring
failed to do so. Under the circunstances, | agree with the
i nspector's conclusion that the respondent failed to exercise
good faith in tinely conplying with the requirenents of the cited
st andard.

Civil Penalty Assessnent

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirements of section 110(i) of the
Act, | conclude and find that the proposed civil penalty
assessment of $50, for the violation which has been affirned is
reasonabl e and appropriate. Accordingly, |IT IS AFFlI RVED

ORDER

If it has not already done so, the respondent IS ORDERED to
pay a civil penalty assessnment in the amount of $50, to MSHA
within thirty (30) days of the date of this decision and order.
Upon recei pt of paynent, this matter is dismssed.

Ceorge A. Koutras
Adm ni strative Law Judge



