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LEBANON ROCK | NCORPORATED,
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DECI SI ON

Appearances: Susan M Jordan, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for the Petitioner;
Robert M Mumma 11, President, Lebanon Rock
I ncor porated, Harrisburg, Pennsylvania, Pro se,
for the Respondent.

Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns proposals for assessnment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 820(a), seeking civil penalty assessnments for
two all eged violations of certain mandatory safety standards
found in Part 56, Title 30, Code of Federal Regul ations. A
hearing was held in Harrisburg, Pennsylvania, and the parties
wai ved the filing of posthearing briefs. However, they presented
oral argunents at the close of the hearing, and | have consi dered
these argunents in the course of ny adjudication of this matter

| ssues

The issues presented in this case are (1) whether the
respondent violated the cited mandatory safety standards, (2)
whet her the violations were "significant and substantial" (S&S),
and (3) the appropriate civil penalties to be assessed
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pursuant to the civil penalty assessnent criteria found in
section 110(i) of the Act. Additional issues raised by the
parties are identified and di sposed of in the course of this
deci si on.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30 U S.C
0 301, et seq

2. Sections 56.9006 and 56.12016, Title 30, Code of Federa
Regul ati ons.

3. Commi ssion Rules, 29 C.F.R 0O 2700.1, et seg.
Stipul ations
The parties stipulated to the following (Tr. 6-7):

1. The Lebanon Quarry is owned and operated by the
respondent and it is subject to the jurisdiction of the
Act .

2. The presiding judge has jurisdiction to hear and
decide this matter.

3. The violations were tinmely abated by the respondent.

4. The quarry production is approxi mately 200,000 tons
a year. The quarry produces high calciumlinmestone (Tr.
28).

5. The respondent's history of prior violations, as
shown by an MSHA conputer print-out, reflects a
favorabl e history of conpliance.

6. Payment of the proposed civil penalty assessnents
will not adversely affect the respondent's ability to
continue in business.

7. The respondent owns the property where the subject
quarry is located and it shares the property with the
El co Concrete Conpany.

Di scussi on

The facts and evidence in this case establish that an
accident occurred on May 25, 1988, at a portable |inestone
crushi ng and processi ng plant owned and operated by the
respondent. Patrick Werth, a | aborer who sonetinmes operated the
crusher, was injured while perform ng work repairing the skirting
on a return
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belt. M. Werth had turned the belt off by using a push button
but he did not lock the belt out with a | ock which was provided
and available at the electrical sw tchbox |ocation. Wile he was
performng this work, the crusher operator and a | oader operator
were attenpting to dislodge a rock which was stuck in the crusher
jaws. The crusher and crusher take-away belt were running while
this work was going on, and this was a norrmal and acceptabl e
operating procedure when rocks are stuck in the crusher.

After freeing the rock, the | oader operator who was hel ping
the crusher operator, started the return belt which M. Werth was
wor king on. M. Werth was standing on a portion of the return
belt which was not visible fromthe | ocation where the crusher
and | oader operator were working, and they could not see M.
Werth because the view was obstructed by the belt structure and
framewor k. No signal or warning was sounded before the return
belt was started up, and since it was not |ocked out, M. Wrth
was drawn through a 15-inch high opening and suffered cracked
vertebrae. \Wen the crusher operator realized that M. Werth was
on the belt when it started up, he immediately shut it down by
usi ng the same push button used by M. Werth to turn the belt
of f. The push button was | ocated at the crusher station where the
crusher and | oader operator were working to free the rock

As a result of the accident, MSHA |Inspector Andrew Nawa
conducted an investigation, and after conpleting it he issued the
following citations:

Section 104(a) "S&S" Citation No. 2626303, May 26, 1988,
cites an alleged violation of 30 CF.R [ 56.12016, and the cited
condition or practice is described as foll ows:

The plant hel per or | aborer was injured while repairing
the return belt conveyor skirting. The hel per was on
the belt while other enpl oyees were working on the
primary crusher trying to free a hang-up. Wen the
hang-up was cleared the conveyor belts were started. A
| ock-out system was provided but not used.

Section 104(a) "S&S" Citation No. 2626304, My 26, 1988,
cites an alleged violation of 30 CF.R [ 56.9006, and the cited
condition or practice is described as foll ows:

A start-up signal was not provided for the crushing
pl ant. An enployee was injured while in a confined
space and not provided with adequate warning of the
start-up of the plant.
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Petitioner's Testinony and Evi dence

Patrick Werth testified that he was enpl oyed by the
respondent as a |laborer and was |laid off on December 17, 1989. He
confirmed that he was working at the mine on May 25, 1988, when
he was injured when he was caught under a brace on the return
belt of the portable plant when the belt was started up while he
was standing on it while repairing the belt skirting.

M. Werth stated that he went to the belt area to work on
the belt after he had hel ped two ot her enployees, M. Stanley
Deck and M. Alberto Rolon, free up a rock which was stuck in the
crusher jaw. He confirmed that he had shut the belt down by
turning it off at a switch box which was | ocated at the platform
whi ch was over the crusher where the work to free the rock was
taki ng place. The switch box was approximtely 100 feet from
where he was working on the belt skirting. He also confirmed that
he told M. Rolon and M. Deck that he was going to work on the
return belt.

M. Werth stated that he had worked for the respondent for 9
weeks before he was injured and that he received no training
during his enploynent. He stated that on the day he started work
he was instructed to go to the crusher and that another enpl oyee
told hi mwhat to do. He identified his boss during the 9 weeks of
his enployment as M. Doug G asford, who he identified as the
quarry foreman or superintendent (Tr. 14-19).

M. Werth stated that the entire length of the return belt
on whi ch he was working could not be seen fromthe starting
switch box | ocation and that the view along 10 feet of the belt
was obstructed by the belt bracing (Tr. 20).

M. Werth stated that he suffered three cracked vertebrae
when he was caught in the belt bracing and was hospitalized for 7
days. He was out of work for a year and 2 nmonths, cannot [ift
heavy objects, and he sometinmes has pain (Tr. 20).

On cross-exam nation, M. Werth expl ai ned what he was doi ng
while attenpting to free the rock |lodged in the crusher and he
confirmed that the crusher and crusher belt were both in
operation. He confirned that if the rock were freed, it would
have dropped through the crusher and onto the running belt, and
that it would have jammed the return belt which he had shut off
when it reached that point. He conceded that the shutting down of
the return belt was not normal procedure, and that normally al
of the belts are started before the crusher is started (Tr. 22).

In response to further questions, M. Werth confirmed that
operating the crusher while attenpting to free the rock was
normal procedure because the crusher vibration will help free the
jammed rock (Tr. 25). He confirmed that he had never heard about
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the belt |ock out procedure and that the switch which he used to
shut off the return belt was a push button on/off switch. There
was no switch at the |ocation where he was working on the return
belt skirting, and in order to start and stop the belt, he would
have to go to the switch |ocated at the crusher platform (Tr.
28-29).

M. Werth stated that after the rock was cleared fromthe
crusher M. Deck started up all of the belts after he saw the
rock go down the crusher. He confirmed that M. Rolon quickly
stopped the return belt because he knew that he was there (Tr.
30).

Andr ew Nawa, self-enployed, testified that he was formerly
enpl oyed by MSHA as a district health specialist and left in
August, 1988. He confirned that he visited the mne on May 26,
1988, to conduct an investigation of the accident concerning M.
Werth. He identified exhibit G 1, as the accident report which he
prepared. He explained his findings and confirned that he issued
the citations in question (Tr. 31-39).

M. Nawa confirnmed that he issued Citation No. 2626303,
citing a violation of 30 C.F. R 0O 56.12016, because the power
switches for the belt conveyors were not | ocked out while M.
Werth was performing his work (Tr. 39, exhibit G2). He confirned
that | ocks were provided by the respondent in the control trailer
where the electrical power switches for the plant were | ocated.
The | ocks were provided for the |ockout system and they were
hangi ng on the wall. However, they were not used to |ock out the
belt conveyors and no warning signs were posted. The belts should
have been | ocked out in the trailer where the off/on switch was
| ocated and at the primary crusher area by the person who shut it
off (Tr. 41-42).

M. Nawa stated that the violation was significant and
substantial because an accident occurred and that if a belt
starts up and noves when soneone is not expecting it, he could
sustain injuries ranging froma pinched finger to a fatality. He
stated that there is "a vast history of accidents of people
getting hurt that way." Since the accident occurred, the
likelihood of injury was high (Tr. 42).

M. Nawa stated that he based his high negligence finding on
the fact that an order had been issued approximately a nonth
earlier at the site for failure to use a | ockout system which was
avai |l abl e. He believed that the order was served on Elco Concrete
Products, but that the management at the site was aware of what
transpired (Tr. 43).

M. Nawa confirned that he issued Citation No. 2626304,
citing a violation of section 56.9006, for the failure by the
respondent to provide and use a start-up signal before starting
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t he conveyor belts (Tr. 43). Petitioner's counsel asserted that

the cited standard has been redesighated as section 56.14201, as
part of Title 30, Code of Federal Regul ations, effective July 1

1989 (Tr. 45, exhibit G 4). Counsel confirned that the standard

in effect at the tine the citation was issued is essentially the
sanme, and the respondent agreed (Tr. 45-46).

M. Nawa stated that he cited a violation of section
56. 9006, because the accident occurred when M. Werth was in a
position where he could not be seen fromthe |ocation of the
start-up switch and no signal system was provided. He confirned
that the entire length of the belt was not visible fromeither of
the two belt start-up positions and that he personally determ ned
that this was the case and that no warning systens were installed
on any of the belts (Tr. 47-48).

M. Nawa confirned that the violation was significant and
substantial because the accident occurred, the lack of a start-up
signal can result in serious accidents, and he was personally
aware of injuries resulting fromthe lack of such a signal. There
was al ways a risk that someone will be caught in nmoving machinery
because they are not aware that it is going to nove. If a signa
were used, a person would have tine to stay clear of the noving
equi pment (Tr. 48).

M. Nawa stated that he made a finding of noderate
negl i gence because start-up signals were in use in other places
at the facility, and he was not sure that the respondent was
aware of the need for a signal at the cited portable plant (Tr.
49) .

On cross-exam nation, M. Nawa confirmed that the prior
order was served on Elco Concrete Products and not on Lebanon
Rock, and he conceded that he was not sure about who the
managenent personnel were who were operating at the sanme facility
as the respondent. However, he believed that there was continuity
anong the same individuals and conpani es who operated at the
site. He stated that when he went to the site to investigate the
accident a lady serving as the scale master was vague as to who
was in charge of the respondent's operation and that 20 m nutes
passed before anyone appeared and identified thensel ves as the
respondent's superintendent (Tr. 51-52).

In response to further question, M. Nawa confirned that M.
Werth was not trained in the use of the |ockout system and he
doubted that M. Rolon and M. Deck received any training (Tr.
60) .

MSHA Met al / Non- Metal | nspector Elwood Frederick, testified
that he term nated Citation No. 2626304, after the respondent
installed a signal belt on the crusher oil punp to signal when it
was started and a siren which al so sounded when the conveyor belt
system was started up. M. Frederick confirned that he had
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previously inspected the respondent's plant in March, 1988, and
that he issued a conbined section 107(a) order and 104(a)
citation to Elco Concrete Products, Inc., citing a violation of
section 56.12016, for failing to | ock out the primary crusher
mai n conveyor belt before perform ng work on the belt skirts
(exhibit G5).

M. Frederick stated that the respondent and El co operated
at the sanme quarry |location and that the respondent owned the
| and. He explained that prior to March, 1988, there was no
di stinction between the two operations and they were conducted by
the sane famly, nanely, the famly of M. Mimm, the
respondent's owner. Referring to his notes and an MSHA conf erence
wor k sheet which were attached to a copy of his order/citation,
M. Frederick stated that M. Doug G asford was identified as the
respondent's plant superintendent, and that M. Richard Allwein
was identified as Elco's superintendent. He explained that during
his inspections of the quarry site, he encountered problens in
identifying the specific fanmly menbers or individuals who were
responsi bl e for the respondent’'s and Elco's operations, and that
this was caused by a split among the famly who had interests in
both operations. As a result of these problems, M. Frederick
assi gned an MSHA i ndependent contractor I D Nunmber to Elco so that
he could distinguish it fromthe respondent's operation. He
stated that Elco operated at the front of the quarry site, and
that the respondent operated to the rear of the property near the
quarry (Tr. 68-77).

On cross-exam nation, M. Frederick confirmed that during
his inspection on March 24, 1988, M. dasford infornmed himthat
he was the respondent’'s plant superintendent. M. Frederick al so
confirmed that M. Allwein had worked at the quarry site for a
long tine. He also believed that the respondent and Elco were a
part of a conmpany known as Pennsy Supplies, in which M. Mimm
had an interest (Tr. 77-79).

Respondent's Testi nony and Evi dence

Robert M Mumma |1, respondent's president, explained the
operation of the plant portable crusher systemwhich is used to
process high calciumlinmestone. He stated that when the plant was
originally purchased and installed, it was a conplete "turn-key"
package which he believed included a belt alarmfor the crushing
unit in question. He produced a copy of a March 2, 1987, proposa
fromthe plant manufacturer and supplier which includes the
operational specifications for all of the portable crushing plant
equi pnment (exhibit R 1). Referring to paragraph two on page two
of the specifications concerning the secondary crushing unit, M.
Mumrma poi nted out that they include an "oil pressure/tenperature
alarmswi tch. "
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M. Mimma stated that according to normal operating procedures
all mai ntenance on the crushing plant is perfornmed while the
pl ant is down and not in operation. He stated that when the
crusher unit is operating, all of the belt conveyors are supposed
to be running and that M. Werth should not have shutdown the
return belt with the "on-off" switch which he used, and that this
switch is intended to be used only in energencies.

M. Mumma confirmed that he owns 50 percent of Lebanon Rock
and that his late father's "estate" owns 50 percent of the
conpany. He also confirmed that he has no interest in Elco
Concrete, but that other famly nmenbers have a controlling
interest in that conpany. He also confirnmed that he has an
interest in several other inter-locking conmpani es which he
i dentified as Pennsy Supply and "999"

M. Mumma denied that M. d asford was enpl oyed by Lebanon
Rock as a superintendent or foreman, and he characterized hi mas
a "consultant" who worked on customer problens and other conpany
adm nistrative matters. He confirmed that M. d asford nmay have
i ntervi ewed prospective enployees, including M. Werth. M. Mnmm
confirmed that he had no know edge as to whet her the respondent
had any witten safety rules and procedures, or any witten
training program (Tr. 110-135).

M. Werth was called in rebuttal by MSHA, and he stated that
M. dasford hired himfor his job with the respondent and
supervi sed his work "nmost of the tine." M. Werth confirned that
he knew M. Barnett, but denied that M. Barnett ever supervised
or instructed himas to his job duties (Tr. 136-139).

Fi ndi ngs and Concl usi ons
Fact of Violation - Citation No. 2626303

The respondent is charged with a violation of mandatory
safety standard 30 C.F. R 0O 56.12016, which provides as follows:

El ectrically powered equi pnent shall be deenergized
bef ore nmechani cal work is done on such equi pment. Power
swi tches shall be | ocked out or other neasures taken
whi ch shall prevent the equi pnent from bei ng energized
wi t hout the knowl edge of the individuals working on it.
Sui t abl e warni ng notices shall be posted at the power
switch and signed by the individuals who are to do the
wor k. Such | ocks or preventive devices shall be renoved
only by the persons who installed themor by authorized
per sonnel

The failure to deenergize electrically powered equi pmrent and
to | ock out power switches before any nmechanical work is done on
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t he equi pnent has been consistently held to constitute a

vi ol ati on of mandatory safety standard 30 C F. R 0O 57.12016, and
the identical standard section 56.12016, applicable to surface
metal and nonnetal mnes. See: MSHA v. Adans Stone Corporation, 7
FMSHRC 692, 706-707, (May 1985); MSHA v. FMC Corporation, 4
FMSHRC 1818, 1821-22 (Cctober 1982), petition for Comm ssion
revi ew deni ed, Novermber 16, 1982; MSHA v. Greenville Quarries,

I ncorporated, 9 FMSHRC 1390, 1428 (August 1987); North American
Sand and Gravel Conpany, 2 FMSHRC 2017 (July 1980); Brown

Brot hers Sand Conpany, 3 FMSHRC 734 (March 1981); Ozark- Mahoning
Conpany, 11 FMSHRC 859 (May 1989), aff'd by the Commi ssion on
March 21, 1990; Price Construction Company, 7 FMSHRC 661 ( May
1985) .

MSHA' s credi bl e and unrebutted evidence clearly establishes
that the crusher return belt on which M. Werth was standi ng and
working at the tinme of the accident was not |ocked out. The belt
is an electrically powered piece of equipnment, and although it
was deenergized by M. Werth by the use of a push button, it was
not | ocked out at the main power switch as required by section
56.12016. Further, there is no evidence that the respondent took
ot her measures to prevent the return belt from being energized
and started without the know edge of M. Werth while he was
working on it. Under all of these circunstances, | conclude and
find that MSHA has established a violation by a preponderance of
t he evidence, and the citation | S AFFI RMED

Fact of Violation - Citation No. 2626304

The respondent is charged with a violation of mandatory
safety standard 30 C.F. R [0 56.9006, which provides as foll ows:

When the entire length of a conveyor is visible from
the starting switch, the operator shall visually check
to make certain that all persons are in the clear
before starting the conveyor. Wen the entire | ength of
the conveyor is not visible fromthe starting switch, a
positive audi bl e or visual warning systemshall be
installed and operated to warn persons that the
conveyor will be started.

Section 56.9006 requires the installation and use of a
positive audi ble or visual warning systemfor a conveyor belt
when the entire Il ength of the conveyor is not visible fromthe
starting switch. The purpose of this requirement is to provide a
warning to persons that the conveyor will be started. In this
case, the credible and unrebutted testinmny of M. Werth and
I nspect or Nawa establishes that the portion of the return belt on
which M. Werth was standing was not visible fromthe starting
switch which was | ocated at the crusher station where the | oader
and crusher operator were working and fromwhere the return belt
was started up after the rock was cleared fromthe jaws of the
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crusher. The evidence al so establishes that M. Werth could not
be seen fromthat |ocation

In the answer filed by the respondent on June 14, 1989, M.
Mumrma t ook the position that a start-up horn or signal woul d not
have been activated since the primary crusher was never shutdown
at the tine M. Werth was performng work on the belt. During the
course of the hearing, M. Mimma pointed out that the crusher
equi pment supplier's proposal and specifications for crushing
units include an oil pressure and tenperature alarm system and
swi tches, and he expl ained that when the crusher unit is started
up the crusher unit alarmw |l sound until the oil pressure is
increased to a workable I evel. He suggested that this alarm
satisfies the requirenents of the standard.

| take note of the fact that the crusher specifications
i ncludes an electrical turnkey systemwred to the main
el ectrical generator source of power |ocated and nounted in a
plant trailer. However, | find no provisions for any alarns or
war ni ng devices installed on the belt conveyor conmponents. The
specifications include a renote start/stop button |ocated on the
wor k platform adjacent to the primary crusher and feeder to allow
the plant operator to control the feed to the jaw crusher

I nspector Nawa testified that the entire length of the
return belt was not visible fromthe control switch |ocated at
the crusher platform area where the crusher and | oader operator
were working to free the rock and that M. Werth was not in view
whi l e he was standing on that portion of the belt which could not
be seen fromthe crusher platformlocation. M. Nawa confirned
that there was no signal systemin effect to warn M. Werth that
the return belt conveyor would be started by use of the switch
| ocated at the crusher platform

I nspector Frederick, the individual who term nated the
violation, testified that he did so after the respondent
installed a signal bell on the crusher unit oil punmp to signa
when it was started, and also installed a siren which sounded
when the conveyor belt systemwas started. A copy of the
violation notice of term nation issued by Inspector Frederick
reflects the installation of these devices.

Al t hough M. Mumm's testinmony suggests that the crusher
unit alarmsystemwas initially installed on the crusher unit as
part of the turnkey installation of the portable plant, the fact
remai ns that the return conveyor belt, which could be turned on
and off by use of a renote push button "on-off" switch |ocated at
the crusher unit work platform was not provided with an al arm
or equi pped to sound an audi bl e al arm or warni ng when that belt
conveyor was again started up after it was turned off. Section
56. 9006, requires the installation and use of such a warning
device when the entire length of the conveyor belt is not visible



~1071

fromthe starting switch. Under the circumstances, | conclude and
find that MSHA has established a violation by a preponderance of
the evidence, and the citation IS AFFI RVED

Significant and Substantial Violations

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other nmine safety or health hazard." 30
C.F.R 0O814(d)(1). Aviolation is properly designated

signi ficant and substantial "if, based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature." Cenent Division
Nat i onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial" as follows:

In order to establish that a violation of a mandatory
saf ety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove: (1)
the underlying violation of a nmandatory safety
standard; (2) a discrete safety hazard--that is, a
measure of danger to safety-contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wl|l
be of a reasonably serious nature.

In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have explained further that the third elenment of the
Mat hies formula "requires that the Secretary establish
a reasonabl e |likelihood that the hazard contributed to
wWill result in an event in which there is an injury.”
US Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
must be significant and substantial. U S. Steel Mning
Conmpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Company, Inc., 6 FMSHRC 1573, 1574-75
(July 1984).

The question of whether any particular violation is
signi ficant and substantial nust be based on the particular facts
surroundi ng the violation, including the nature of the mne
i nvol ved, Secretary of Labor v. Texasgulf, Inc., 10 FMSHRC 498
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(April 1988); Youghi ogheny & Onhio Coal Conpany, 9 FMSHRC 2007
(Decenber 1987).

I conclude and find that both of the citations issued by
I nspect or Nawa i nvol ved significant and substantial violations of
the cited standards. The failure to lock out the power switch to
the conveyor belt resulted in serious injuries to M. Wrth who
was standing on the belt conveyor perform ng work. He suffered
several broken vertebrae, was hospitalized, and m ssed nmany
mont hs of work. Although the belt had been shutdown by neans of a
push button, the power was not |ocked out, and when it was
started up again, M. Werth was drawn into the belt conveyor
support bracket opening and was injured. The accident could not
have occurred if the power switch had been | ocked out with the
| ocks which were available in the switch trailer. The seriousness
of the hazard was exacerbated by the fact that M. Werth had
recei ved no safety training and was not infornmed about the
| ockout procedures.

The failure to provide an audi ble belt conveyor start-up
signal contributed to the accident and injuries. If such a signa
were in use when the belt was started, M. Werth may have had an
opportunity to junp off the belt and avoid the serious injuries
whi ch he sustained. In addition, the evidence establishes that
whil e working on the belt conveyor, M. Wrth was out of the view
of the two individuals who were working to free the rock fromthe
crusher. Although M. Werth had hel ped work to free the rock
shortly before the accident, after he left the platform area,
further comunications were not maintained, and the belt was
started without any prior signal to warn M. Werth, who was out
of the view of the person who started it. In such situations, it
is reasonably likely that accidents of the kind which occurred in
this case will happen, with resulting injuries of a reasonably
serious nature. Under all of these circunstances, | conclude and
find that the inspector's significant and substantial findings
with respect to both violations was clearly justified, and they
ARE AFFI RVED,

Si ze of Business and Effect of Civil Penalty Assessnents on the
Respondent's Ability to Continue in Business

The evidence in this case reflects that the respondent is a

smal | |inmestone nmine operator, and the parties have stipul ated
that the paynent of the civil penalty assessnents for the
violations in question will not adversely affect the respondent's

ability to continue in business.
Hi story of Prior Violations
An MSHA conputer print-out concerning the respondent's

hi story of prior violations reflects that for the period May 26,
1986 through May 25, 1988, the respondent nade paynent in the
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amount of $336 for six assessed violations, none of which are for
violations of the mandatory standards cited in this case. The
parties have stipulated that the respondent has a favorable

hi story of conpliance, and | agree and adopt this as ny finding
and concl usion on this issue.

Good Faith Conpliance

The parties stipulated that the respondent tinely abated the
violations in good faith. | adopt this stipulation as my finding
and concl usion on this issue.

Gavity

In view of my significant and substantial (S&S) findings, |
conclude and find that both of the violations were serious. The
failure to lock out the return belt on which M. Werth was
wor ki ng when it was started resulted in serious injuries to M.
Werth. Further, the failure by the respondent to provide an
audi bl e or visual warning systemfor the crusher belt system
particularly the return belt conveyor where M. Werth was
wor ki ng, contributed to the accident and resulting injuries. The
portion of the belt where M. Werth was standi ng was not visible
fromthe crusher station and M. Werth could not been observed by
the person who started up the belt. |If a signal or warning had
been installed and used, M. Werth may have had an opportunity to
junmp clear of the belt, and he probably would not have been
i njured.

Negl i gence
Citation No. 2626304, 30 C.F.R [ 56.9006

The inspector found that this violation was the result of
noder ate negligence on the part of the respondent. | agree with
this finding and conclude and find that the violation resulted
fromthe respondent's failure to exercise reasonable ordinary
care.

Citation No. 2626303, 30 C F.R [ 56.12016

I nspect or Nawa based his "high negligence" finding on the
fact that the respondent had been previously cited for a
vi ol ati on of section 56.12016, by |Inspector Frederick on March
24, 1988, after he observed the plant operator preparing to work
on some belt skirts wi thout |ocking out the belt power switch.
However, the evidence establishes that this prior violation was
served on Elco Concrete Products, Inc., and it is not included as
part of the respondent's history of prior violations. Concedi ng
that this is the case, the petitioner nonethel ess suggests that
because the respondent's superintendent, Doug d asford, was
present when the prior violation was issued, and was aware of the
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circunst ances, the respondent had constructive notice of the
violation and the conditions cited, and should have taken
appropriate steps to enforce its |ockout procedures at the tinme
of the accident involving M. Werth.

I nspector Frederick testified that prior to his inspection
the quarry was operated by M. Mumm's fanily and there was no
di stinction between Lebanon Rock and Elco Concrete. M. Frederick
believed that M. Mumma had an interest in both operations, but
due to certain "inter-famly" differences and "turmoil" follow ng
the death of M. Mumma's father, he had difficulty in identifying
any specific famly nenbers or managenment officials who were
responsi ble for each of these operations. He explained that a
separate MSHA M ne | D nunber was assigned to Elco Concrete in
order to distinguish it fromthe respondent's operation, and a
notation on an MSHA "conference sheet" which is attached to a
copy of the citation issued by M. Frederick (exhibit G5)
reflects that "two different operations" were being conducted at
the quarry site.

M. Frederick further testified that M. d asford was

serving as the respondent's superintendent at the time of his

i nspection and that he was with hi mwhen he observed the
violative conditions. M. Frederick confirmed that M. d asford
was al so present at the "closeout neeting"” follow ng his

i nspection and that the violation and | ockout procedures were
di scussed with himand a representative of Elco Concrete. The
conference worksheet reflects that M. d asford was present on
March 29, 1988, as the representative of the respondent.

M. Muima deni ed any ownership interest in Elco Concrete
Products Inc. He explained that he has a 14 percent interest in a
hol di ng conmpany known as "999", which owns Pennsy Supply Conpany,
and that Pennsy owns Elco Concrete. M. Mumma al so deni ed that
Lebanon Rock and Elco Concrete ever operated as a single entity
at the quarry site, and he further explained that prior to 1985,
the quarry was owned by the Corson Line Conpany, and that his
fam |y was not involved in that operation. He testified that
Lebanon Rock Conpany was established in 1985, and purchased the
property and began mning high calciumlinmestone, and that Elco
Concrete began mning dolonmite at the site during the spring of
1988 (Tr. 127-128).

M. Muimma identified his quarry superintendent as M. Gerald
Barnett and the record establishes that the contested citations
were served on M. Barnett. Further, Inspector Nawa's accident
report of May 25, 1988, identifies M. Barnett as the quarry
superintendent at that time. M. Werth confirmed that he knew M.
Barnett, but he denied that M. Barnett ever supervised himor
instructed himas to his job duties. M. Werth further testified
that he was hired by M. dasford, and that M. d asford was his
"boss. "



~1075

M. Mimma denied that M. d asford was an enpl oyee of Lebanon
Rock, and he characterized himas a "consultant” who handl ed
sal es and admi nistrative matters and who was paid by the day or
hour based on his billings. He stated that M. d asford may have
been associated with Lebanon Rock for 4 or 5 nonths, but was not
at the site full time. Conceding that M. d asford nay have
interviewed M. Werth for enploynent, M. Minma stated that
either he or M. Barnett hired M. Werth through the payrol
department. He conceded that M. d asford was on the property
when the two citations were issued and that he "mnmust have been
contending (sic) to work there" (Tr. 130).

M. Mimma took the position that M. Werth deviated from
normal operating procedures by shutting down the belt while the
ot her two enpl oyees were attenpting to free the rock which had
| odged in the jaws of the crusher. M. Mimma argued that the
respondent provided the proper |ocks, but that in his attenpts to
do "somet hing beneficial for the conmpany,” M. Wrth violated
conmpany policy concerning the normal operating procedures for
shutting down the equi pment (Tr. 154).

Wth regard to the prior violation issued by Inspector
Frederick, M. Mumma took the position that the respondent should
not be held accountable for this violation since it was served on
El co Concrete Products, Inc. M. Muimm asserted that M. d asford
was not given a copy of the previously issued violation, was not
given any information in this regard, and had nothing to transmt
to the respondent, and that he sinply "over-heard a verba
conversation" (Tr. 156). M. Muimm further asserted that if the
prior violation had been served on the respondent, he would have
received a copy in his office and woul d have been inforned about
the violation and woul d have had an opportunity to take
appropriate action by i mediately reviewi ng the plant operationa
procedures with his enployees. M. Mimmma suggested that since he
had no prior know edge of the previous violation, he should not
be penalized for any negligence. He al so expressed sone doubts as
to whether M. Werth actually infornmed M. Rolon and M. Deck
that he was going to performwork on the belt which was started
up and resulted in his injuries (Tr. 154-159).

The respondent's reliance on M. Werth's all eged negligence
as a defense to the citation is rejected. The petitioner's
position on this issue is correct, and | conclude and find that
the respondent may be held strictly liable and accountable for
the violation regardl ess of any fault by one of its enpl oyees.

Al t hough any negligence by M. Werth nay be considered in
mtigation of any civil penalty assessnments for the violations
whi ch have been affirned in this case, | cannot conclude that the
evi dence establishes that M. Werth was negligent. His credible
and unrebutted testinony establishes that he received no training
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and was not aware of any | ockout procedures. The respondent's
suggestion that M. Werth may not have notified M. Rolon and M.
Deck that he was going to work on the belt which was started up
and caused his injuries is |likew se rejected. M. Rolon and M.
Deck were not called to testify in this case and I find M. Wrth
to be a credible witness and | believe his unrebutted testinony.

The record in this case establishes that the prior violation
i ssued by I nspector Frederick was in fact served on Elco Concrete
Products under its own MSHA M ne |ID nunber, and as previously
noted, it is not included in the respondent's history of prior
vi ol ations. Under the circunstances, | find some merit in the
respondent's argunment that it should not be penalized for the
negligence attributable to Elco. Wth regard to M. dasford's
knowl edge of the prior violation, and the respondent's
constructive notice of the violative conditions, since M.
G asford was not called to testify, his nmanagerial role with
respect to the respondent's operation at the time this violation
was issued, as testified to credibly by Inspector Frederick
remai ns unrebutted. Although I find M. Minma's testinony
concerning M. dasford's status believable, I amnot totally
convinced that M. G asford was not infornmed about the prior
cited conditions. Nor am| convinced that M. d asford did not
occupy a managerial position with the respondent, and | credit
M. Werth's testinony that M. d asford was his boss.

Apart from any know edge by the respondent with respect to
the prior violation, I conclude and find that the evidence and
testimony presented in this case, taken as a whole, supports a
finding of a high degree of negligence by the respondent for the
citation in question. Al though M. Mumma asserted that had he
been infornmed of the prior violation, he would have taken
appropriate steps to review the plant operational procedures with
hi s enpl oyees, he conceded that he had no know edge of the
exi stence of any witten conpany safety rules and procedures. M.
Mumma did not rebut the fact that M. Werth was not trained, and
he acknow edged that he had no know edge of the existence of any
conmpany training program (Tr. 132). He sinply believed that M.
Werth had been assigned to M. Rolon for training, and that M.
Barnett was responsible for overseeing the operation of the
pl ant. However, M. Rolon and M. Barnett were not called to
testify, and in the absence of any testinmony fromthese key
enpl oyees, M. Werth's unrebutted and credible testinony
establishes that he was not trained and had no know edge of any
| ock-out procedures.

M. Mumm's acknow edgenent of the fact that the respondent
provi ded the locks for use by its enpl oyees, establishes a strong
inference that it was aware of the requirements of the cited
standard, and M. Mumma conceded that he was aware of these
requirenents (Tr. 90). | believe that it is not unreasonable to
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expect the respondent to insure that M. Werth was trained, or

ot herwi se made aware of the existence of the |ocks, including the
necessity for using themto |ock out a belt before he perforned
any work. Further, given the fact that M. Werth was working with
M. Rol on, an individual who M. Mumma stated was supposed to
train M. Werth, and who knew that M. Werth was working on the
belt, | can only conclude that the respondent failed to take
reasonabl e steps to adequately supervise M. Werth's work, and
that its failure to do so contributed to the accident which
resulted in serious injuries to M. Werth. Under all of these
circumstances, | conclude and find that the violation was the
result of a high degree of negligence on the part of the
respondent, and the inspector's finding in this regard IS

AFF| RVED.

Civil Penalty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenents of section 110(i) of the
Act, | conclude and find that the following civil penalty
assessnments are reasonabl e and appropriate for the violations
whi ch have been affirned:

Citation No. Dat e 30 C.F.R Section Assessnent
2626303 05/ 26/ 88 56. 12016 $1, 000
2626304 05/ 26/ 88 56. 9006 $ 800

ORDER

The respondent IS ORDERED to pay the civil penalty
assessnments for the violations in question, and paynent is to be
made to MSHA within thirty (30) days of the date of this decision
and order. Upon receipt of paynent, this matter is dismssed.

Ceorge A. Koutras
Adm ni strative Law Judge



