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ADM NI STRATI ON ( MSHA) , Docket No. WEST 88-184-M
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DECI SI ON

Appear ances: Margaret A, Mller, Ofice of the Solicitor
U. S. Department of Labor, Denver, Col orado,
For Petitioner;
Ernest U. Sandoval, Esq., Wal senburg, Col orado,
For Respondent.

Before: Judge Cett

These cases are before me upon the petition for civi
penalties filed by the Secretary of Labor pursuant to Section
105(d) of the Federal Mne Safety and Health Act of 1977, 30
U.S.C. Section 801 et seq., the "Act," chargi ng Wal senburg Sand &
Gravel Conpany (Wal senburg) with a violation of 13 safety
standards found in Title 30 of the Code of Federal Regul ations,
Part 56, for surface netal and non-netal m nes.

Wal senburg filed a tinely answer to the Secretary's proposa
for penalty. After notice to the parties the matter cane on for
heari ng before ne at Puebl o, Col orado. Oral and docunentary
evi dence was introduced, post-hearing briefs filed, and the
matter was submitted for decision.

The general issues before nme are whet her Wal senburg vi ol ated
the cited regulatory standards, whether or not certain alleged
vi ol ations were significant and substantial as alleged, and if
violations are found, what is the appropriate civil penalty to be
assessed in accordance with Section 110(i) of the Act.

Wal senburg, at all relevant tines herein, owned or |eased
and operated three sand and gravel pits in the general vicinity
of Wal senburg, Col orado. Two of the pits, the Ross Pit and
Vezzani Pit, were inspected by Federal Mne Inspector Lyle K
Marti. The inspector issued two citations for alleged violations
of regulatory standards at the Ross Pit and 11 citations for
al l eged violations of regulatory standards at the Vezzani Pit.
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Background I nformation

Lyle K. Marti, a federal mne inspector, in his inspection
of the Vezzani pit, was acconpanied by Gary M Vezzani
Vi ce- Presi dent of Wal senburg. The Vezzani Pit is a small
intermttent seasonal operation. Raw material is extracted from
the earth and processed. At the pit there is a crusher with
screening facilities, a maintenance shop, and a hot plant. The
pit is in operation fromtinme to tinme when the operator has need
for the products processed there. On the day of the inspection
the plant and crusher were not operating and only one enpl oyee
was at the site.

As a result of the inspection, Inspector Marti issued 11
citations. Four of the citations involved guards for noving
machi ne parts. Three of the guard-related citations involve
al l eged violations of 30 CF. R [ 56.14001 for failure to
properly guard exposed noving nmachine parts which may be
contacted by persons and which may cause injury to persons. The
ot her guardrelated citation was for the alleged violation of 30
C.F.R [ 56.14006 which requires guards to be securely in place
whil e machinery is being operated. The other seven citations
i nvolve al l eged violations of electrical equipnent standards.

Stipul ation

The parties stipulated that each of the 11 citations
accurately describes what Inspector Marti observed during his
i nspection of the Vezzani Pit. (Consequently, | quote from each
citation the condition or practice observed by Inspector Marti.)

Citation No. 3065798

This citation alleges a 104(a) S&S violation of 30 C.F. R 0O
56. 14001. The citation describes the condition observed by
I nspector Marti as follows:

The chain and gear sprocket to the tail pulley on the
feeder belt conveyor of the Cedar Rapids Crusher was
not guarded agai nst personal contact.
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I nspector Marti testified that the chain and gear sprocket could
easily be contacted by persons doing cl eani ng or nmaintenance work
in the area. Such a contact could result in the | oss of a finger
an arm or a hand.

M. Marti testifed that he could tell fromthe shininess of
the teeth of the sprocket, which is created by novenent of the
chain, that the machinery had been operated during the week or
two before the inspection. Gary Vezzani would not tell him when
t he machi nery was | ast operated.

I nspector Marti discussed this violation with Gary Vezzan
who told him "We don't have men in that area when this machinery
is in operation.”

Citation No. 3065799

This citation alleges a 104(a) S&S violation of 30 CF. R 0O
56. 14001. The condition observed by Inspector Marti is stated in
the citation as foll ows:

The drive shaft and its couplings to the roller drum on
t he Cedar Rapids Crusher, SN 100861, was not guarded
agai nst personal contact that would cause injury to the
per son.

The cited standard, 30 C.F. R [ 56.14001 provi des as
fol |l ows:

Gears; sprockets; chains; drive, head, tail, and takeup
pul I eys; flywheels; couplings; shafts; sawbl ades; fan
inlets; and simlar exposed noving nmachi ne parts which
may be contacted by persons and which nmay cause injury
to persons, shall be guarded.

I nspector Marti stated that the revolving drive shaft had
coupl ers and keyways that could catch your clothing and wap you
intoit, or you could fall against it. A person making contact
could sustain serious bodily injury.

I nspector Marti testified that the rotating drum had a
snoot hness which refl ected a shine that indicated the crusher had
operated within the past 48 hours. In addition, he also noticed
that along the wheels, along the rins, and on the frame of the
crusher, there was a build-up of some very |ight naterial
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Citation No. 3065884

This citation charges a Section 104(a) S&S violation of 30
C.F.R [ 56.14001. The stipulation of the parties established
that Inspector Marti observed the follow ng condition during his
i nspection which he described in the citation as foll ows:

The tail pulley on the Plains Radial Stacker Conveyor
wi th equi pnment # 72-8430 was not guard [sic] to prevent
contact that could cause a serious injury to the
person.

I nspector Marti testified that there was no guard to prevent
a person reaching in between the roller and the self-cleaning
tail pulley and making contact with the pinch point. A guard
shoul d have extended bel ow the frame and extended forward so an
enpl oyee could not reach in behind and get caught in the pinch
points. If one got caught in the pinch point, it could cause
serious bodily harm or death. The height of the top of the belt
around the tail pulley is approximtely 48 inches above the
ground and the bottom of the belt approxi mtely 30 inches above
the ground. The sheen on the bars of the tail pulley indicated
that it had been operated recently. If it had not been operated
recently, it would have had a dull-1ooking finish rather than a
sheen.

Citation No. 3065800

This citation charges a Section 104(a) S&S violation of 30
C.F. R 0 56. 14006 as foll ows:

The guard for the chain drive and gear sprockets of the
tail pulley on the Peerless belt conveyor, SN 2566 was
not kept in place.

30 CF.R 0O 56.14006 provides as follows:

Except when testing the machinery, guards shall be
securely in place while machinery is being operated.

M. Marti testified that the guard was not in place. The
guard was |lying beside the frane of the belt conveyor exposing
the idle pulley, drive pulley, and the pulley chain of this
conveyor. This machi nery was not being tested while the inspector
was at the site.
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The guard was partially buried by | oose material that cane off
the conveyor indicating to the inspector that the machinery had
been operated the previous day. There were no tracks in and
around the area showi ng where anyone had made adjustnments or had
been testing. There was in fact nothing to test in the area. The
i nspector woul d expect an enpl oyee to be near or around the
sprocket and pulley since the area nust be kept "cleaned out" in
order for the tail pulley and the belt to operate properly. It is
quite comon not to shut a plant down just to clean up around the
tail pulley. Inspector Marti testified it is also common for
mai nt enance people to go ahead and grease the bearing while the
machi nery is being operated. This is why all noving machinery
parts that a person can contact nust be guarded.

El ectrical Citations

The seven renmmining citations charge violations of a nunber
of regulatory standards involving electrical equiprment. The
parties stipulated that each of these seven citations accurately
descri bes the condition observed by Inspector Marti during his
i nspection of the Vezzani Pit.

Citation No. 3065795

This citation alleges a Section 104(a) non-S&S viol ati on of
30 C.F.R 0O 56.12005, as foll ows:

The el ectrical power cable (Triangle PWC Inc. #814 Type
SO to the notor on the radial stacker belt conveyor
(Pl ai ns equi pnent nunmber 72-8430) was installed across
the top of the roadway whereby vehicles running over it
coul d cause possible internal danage to its conductor
The power cable was not bridged nor protected by other
means.

The cited safety standard, 0O 56.12005, provides as foll ows:

Mobi | e equi prent shall not run over power conductors,
nor shall |oads be dragged over power conductors,
unl ess the conductors are properly bridged or
prot ect ed.
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I nspector Marti testified that the power cable was |ying across
t he roadway next to the crusher. The power cable ran fromthe
control panel to the radial stacker. The power cable was not
bri dged nor protected. This cable was a power conductor with four
cables inside of it. Three of the conductors are hot and one is a
ground conductor. It was obvious fromthe nobile equi pment tracks
he observed that nobile equi pment was running over this cable. It
appeared to the inspector that the roadway was used every day
that the crusher was operating. The power conductor went fromthe
di stribution panel over to the radial stacker belt conveyor, a
di stance of approxi mately one hundred feet.

Citation No. 3065881

This citation alleges a Section 104(a) S&S violation of 30
C.F.R 0 56.12025 which reads as foll ows:

The el ectric nmotor, (3-phase, 440 VAC, 7 1/2 HP)
nmounted on the frane of Pearless belt conveyor SN
2566, was not frane-grounded with a conti nuous ground
conductor to its source of power.

30 CF.R [O56.12025 provides as foll ows:

Al'l netal enclosing or encasing electrical circuits
shall be grounded or provided with equival ent
protection. This requirenment does not apply to
battery-operated equi prent.

Inspector Marti testified that the electrical three-phase
nmot or mounted on the frame of the Peerless belt conveyor was not
grounded with a continuous ground conductor to its power source.
There was no ground conductor whatsoever attached to the notor.
Should a fault occur, the frame of this notor would becone
energi zed. If soneone cane in contact with this equi pnment, one
woul d recei ve a shock which could be serious and even fatal. The
notor was wired for 440 volts. It was a 7 1/2 HP notor that would
take 9.2 to 11 anps at nornal operation. The equipment is
outdoors so that on sone days it would be dry and on sone days it
woul d be wet. When the ground is wet or danp you could receive a
"hi gher degree" of shock
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Citation No. 3065882

This citation alleges a Section 104(a) S&S violation of 30
C.F.R 0 56.12030 as foll ows:

The power cable (4/8 type SU) nmle plug on the end next
to the Peerless belt conveyor had a bare conduct or
exposed at the male plug clanp fitting.

The cited safety standard provides as foll ows:

When a potentially dangerous condition is found it
shal |l be corrected before equipment or wiring is
energi zed.

I nspector Marti testified that he observed a bare phase
conductor on the power cables's male plug on the end next to the
Peerl ess belt conveyor. He stated that this is a potentially
dangerous condition since a person comng in contact with the
bare conductor could receive a serious shock. Normally, you would
not expect to see the conductor at all if it was installed
properly. The wiring on the machinery is a three-phase system
that involves 440 volts. The I ength of the bare exposed area was
| ess than a quarter of an inch. (See photo Ex. 13). I|nspector
Marti said that the violation was visible to anyone working in
that area. However, the small |ength of the bare segnent (1/4
inch) will be taken into consideration in ny evaluation of the
gravity of the violation and the penalty to be assessed.

Citation No. 3065883

This citation alleges a Section 104(a) S&S violation of 30
C.F.R [ 56.12008 and reads as foll ows:

The power cable | eading out the bottom of the 30 anp,
3-phase safety di sconnect box nounted on the generator
control panel was not provided with a fitting to
prevent strain on the conductor termination and the
conductor installation frompossible [sic] be cut on
the metal edge causing an electrical shock hazard.

The cited safety standard, 30 C.F. R [ 56.12008, provides as
fol |l ows:
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Power wires and cabl es shall be insulated adequately where they
pass into or out of electrical compartnents. Cables shall enter
metal frames of notors, splice boxes, and electrical conpartments
only through proper fittings. Wen insul ated wires, other than
cabl es, pass through netal franmes, the holes shall be
substantially bushed with insul ated bushings.

I nspector Marti testified that the citation accurately
descri bes what he observed. A fitting should have been installed
in the opening in the center of the box. The purpose of the
fitting is to secure and protect the phase conductors from
hitting agai nst the netal sides of the opening. The fitting
prevents the netal fromcutting the insulation and creating an
el ectrical hazard. If the insulation were cut, it would cause a
fault creating the hazard of an electrical shock. It would
energi ze not only the box but the entire frame and everything
hooked to it.

Citation No. 3065885

This citation alleges a Section 104(a) S&S violation of 30
C.F.R [ 56.12013 and reads as foll ows:

The el ectrical power cable (leading to the electric
not or mounted on the frame of Peerless belt conveyor
and with SN. 2566) was not spliced properly. It was not
made nechanically strong, insulated to that of the
original, nor was it provided with damage protection on
the outer jacket of the original cable.

The cited safety standard, 30 C. F. R 0O 56.12013 provi des as
fol |l ows:

Per manent splices and repairs made i n power cables,
i ncl udi ng the ground conductor where provided, shal
be:

(a) Mechanically strong with electrical conductivity as
near as possible to that of the original

(b) Insulated to a degree at |east equal to that of the
original, and seal ed to exclude noisture; and
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(c) Provided with damage protection as near as possible to that
of the original, including good bonding to the outer jacket.

Inspector Marti testified that the citation accurately
describes the condition he observed. The individual conductor had
just one or two waps of electrical tape over the individua
conductors. There were 3-phase conductors and one ground
conductor. The splice allowed noisture to seep in and did not
provi de the same danage protection or nechanical strength as near
as possible to that of the original. If someone stepped on the
splice, he could receive a serious shock that could be fata
dependi ng on the anount of voltage and the condition of the
ground at the tine.

Citation No. 3065886

This citation charges a Section 104(a) non-S&S viol ati on of
30 C.F.R 0O 56.12028, and reads as foll ows:

A record of continuity and resistance of the plant
el ectrical grounding system was not avail able for
revi ew.

The cited safety standard, 30 C.F. R 0O 56.12028 provi des as
fol |l ows:

Continuity and resistance of grounding systens shall be
tested i mMmedi ately after installation, repair, and

nodi fication; and annually thereafter. A record of the
resi stance neasured during the nmost recent tests shal
be made avail able on a request by the Secretary or his
duly authorized representative.

I nspector Marti testified that he asked Gary Vezzani, who
acconpani ed himon his inspection, for the record of the
resi stance neasured during the nost recent testing of the
continuity and resistance of the grounding system M. Vezzan
told hima record of the electrical ground check was not
avai | abl e.



~1102
Citation No. 3065887

This citation charges Wal senburg with a Section 104(a)
non- S&S violation of 30 CF. R [ 56.12018, and reads as fol |l ows:

The safety fuse di sconnect boxes on the generator set
control panel board were not |abeled to show which unit
t hey control

The cited safety standard, 30 C F. R 0O 56.12018, provides as
foll ows:

Princi pal power switches shall be | abeled to show which
units they control, unless identification can be nade
readily by |ocation.

I nspector Marti testified that the | abeling on the
di sconnect power switches to notor control and other crushing
facilities were not | abeled to show which unit they controlled.
Identification could not be made readily by | ocation
WAl senburg's case

O her than the federal Mne Inspector Lyle K. Marti, the
only witness to testify at the hearing was Louis Vezzani, owner
and operator of \Wal senburg, and the Vezzani Pit. Wl senburg's
primry defense to all the violations at the Vezzani Pit was as
foll ows:

1. On the day of inspection the plant was not operating.

2. The plant was |ast in operation approxi mately two weeks
before M. Marti's inspection.

3. Even though the cited equi pnent may have been hooked up
(the generator with its panel box, the Peerless conveyor, and the
Pl ai ns conveyor), it had never been in operation at the pit.

M. Vezzani, when asked who hooked the equi pment up fromthe
generator to the notors of the conveyors, responded in the
foll owi ng manner:

A. | don't have any idea. Probably one of the nen. One
of the crusher nen. | don't know
I'"'m not even sure they were hooked up

Q Well, M. Marti testified that they were hooked up
Do you disagree with that?

A. | can't disagree with that. | don't know that.
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Q So, if they were hooked--wouldn't it
make sense that they were hooked up fromthe gene-
rator to the notor because they would want
to be used?

A. Yes, if they hooked themup, |I"'msure that's the
reason for it. They m ght have just hooked themup to
see if the notors would run on them | don't know. |

wasn't there when they did that. If anybody did that.

Q They have to operate the notors to see if they run
is that correct?

A. Yes. The electric notors, yes.

M. Vezzani testified that he closed the Vezzani Pit
approximately two weeks before M. Marti's inspection. The
Secretary points out that 30 C.F. R [ 56.1000 requires an
operator to notify MSHA of the comrencenent of operations as wel
as tenporary or permanent closures. The operator nust al so
i ndi cate whet her the operation will be continuous or
intermttent. Wal senburg's legal identity report indicated that
at the time of the inspection the Vezzani pit was an open m ne
operated on an intermttent basis. There was no closure on file
with MSHA. On the date of inspection the pit was an open m ne
subj ect to inspection. The fact that the machinery at the Vezzan
Pit was not actually in operation on the day of inspection is
legally irrel evant.

It appears fromthe record that M. Marti is an experienced
and wel |l -qualified federal mne inspector. Based upon his
observation of the appearance and condition of the nachinery and
the surrounding area at the time of his inspection, he was of the
opi nion that the plant had been in operation a short tinme prior
to his inspection, and that while it was in operation it was in
the sane violative condition that he observed at the time of his
i nspection and noted in the citations and testinmony.

| credit the testinmony of Inspector Marti and, on the basis
of the stipulation of the parties and testinony of |nspector
Marti, | find there was a violation of the regulatory standard
specified in each of the citations issued for violation at the
Vezzani Pit.

The Ross Pit

The Ross Pit is a sand and gravel pit that was | eased by
Wal senburg to provide the gravel Wl senburg needed for a highway
project. Wil senburg subcontracted with the Sout hway Construction
Conpany of Alanpsa to bring one of its portable crushers to the
Ross Pit and crush the aggregate at the pit. On January 26,
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1988, M. Marti, a federal mine inspector, made an inspection of
the Ross Pit. As a result of that inspection he issued two
citations to Wal senburg.

Citation No. 3065898

This citation charges Wal senburg with a Section 104(a)

non- S&S violation of 30 C.F.R [ 56.1000. The citation reads as

foll ows:
The Operator (Wal senburg Sand & Gravel) started m ning
operations at the Ross Pit during the week of Jan. 25,
1988. This mine site is located in Pueblo County, State
of Col orado. The operator failed to give notification
of comrencenent of operation to Rocky Muntain District
Manager of M ne Safety and Health Adm nistration

The cited regulatory standard, 30 C.F.R. 0 56. 1000 provides
as follows:

The owner, operator, or person in charge of any neta
and nonnetal mine shall notify the nearest M ne Safety
and Heal th Administration and Metal and Nonnetal M ne
Safety and Heal th Subdistrict O fice before starting
operations, of the approxinmate or actual date m ne
operation will commence. The notification shall include
the m ne nane, |ocation, the conpany nane, nmailing
address, person in charge, and whether the operations
will be continuous or internmittent.

VWhen any mine is closed, the person in charge shal
notify the nearest subdistrict office as provi ded above
and indi cate whether the closure is tenporary or

per manent .

I nspector Marti testified that on January 18, 1988, he
received notification from Sout hway Constructi on Conpany
(Sout hway) of their intention to nove a portable gravel crusher
into the Ross Pit and begin crushing operations. Inspector Mart
could find no conputer listing of the legal identity of the Ross
Pit. Consequently, he went to the pit to make an inspection. At
the pit he talked to Darrell Yohn, the foreman for Southway, who
told himthat they had a contract with Wal senburg to crush
130,000 tons of material at the pit. Southway has portable
crushers with a portable identification nunber. |nspector Mart
talked to Louis Vezzani, the President of Wl senburg, during his
i nspection of the Ross Pit and infornmed himthat he was in vio-
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lation of 30 CF.R [ 56.1000 for his failure to fill out a |lega
identity report and notify the MSHA District managenent of
conmmencenent of operation at the Ross Pit. M. Vezzani opened his
bri efcase and gave the inspector the needed | egal identification
report and notification. The legal identity report was dated
January 23, 1989. Since the report was given to MSHA after
operations had begun, there was a violation of 30 CF. R O
56.1000. The mi ni mum penalty of $20 was appropriately assessed
for this violation.

M. Marti testified that during his January 26, 1988,
i nspection of the Ross Pit, he observed an Allis-Chal mer dozer
owned and operated by Wil senburg. He tal ked to the dozer operator
Carl Pfaffenhauser, who informed himthat he was enpl oyed by
Wal senburg and that M. Vazzani would soon be arriving at the
Ross Pit.

M. Darrell Yohn, the foreman for Southway, informed the
i nspector that \Wal senburg had | eased the 20 acres that included
the Ross Pit. At the time of his inspection, the subcontractor
Sout hway was operating their portable crusher at that pit. There
were two ot her enpl oyees there who informed himthey were
enpl oyed by WAl senburg. They were working with the Allis-Chal ner
dozer. They were stripping - taking off and pushing aside the
overburden material fromthe material that was to be crushed. M.
Yohn told M. Marti that they started working at the pit during
the week of January 18. M. Marti testified that the | ega
identity report which was handed to himby M. Louis Vizzan
during his January 26, 1988, inspection of the Ross Pit showed
t hat Wal senburg was the operator of the Ross Pit.

Citation No. 3065900

This citation charges Wal senburg with a 104(a) S&S viol ation
of 30 CF.R [ 56.9022. The citation reads as foll ows:

The outer bank of the elevated roadway into the Ross
Pit was not provided with a bermor guard. For
approximately 175 feet the outer edge of the roadway
drop-off 3-18 feet approximtely. The hazard is
increased by it being only 8-11 feet wide and also the
weat her conditi on.

The cited regulatory standard, 30 C.F. R 0O 56.9022, provides
as follows:

Berms or guards shall be provided on the outer bank of
el evat ed roadways.
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I nspector Marti testified the only access to the pit was a narrow
dirt road approximately 180 feet long that |eads up to the
crusher and the excavation site of the Ross Pit. The road's
el evated incline to the top was approxi mtely 150 to 160 feet
long. In order to maneuver on this narrow road, the inspector
used a four-wheel drive. He talked to Darrell Yohn, foreman for
Sout hway Construction Conpany, who told himthat it was the only
avail abl e road for enployees to get in and out of the work site
at the Ross Pit. It was also used as a haul road to bring in
wat er and fuel

Foreman Yohn told himthat under Southway's contract with
Wal senburg, it was Wal senburg's responsibility to see that the
road was bermed. M. Yohn told Inspector Marti himthat the day
before the inspector arrived at the Ross Pit, Wl senburg al nost
| ost the flatbed and the dozer tractor it was hauling over the
edge of the elevated road. Southway had to hook on to the fl atbed
with their front-end | oader to assist in pulling the equipnment up
the grade. Inspector Marti stated that he exam ned the area and
saw tire tracks in the nud that indicated that the vehicle had
gone off the edge of the road. There were no berns or guardrails
installed on the road. MSHA nornmally requires that the berm be
pl aced to the axl e-height of the largest vehicle that is being
used on the mning property. The natural repose dropoff of the
el evated road varied in height up to approximately 18 feet. If a
vehicle went off the road it could roll over and drop 18 feet.

I nspector Marti testified that since the roadway was used by
Sout hway as well as Wal senburg he informed foreman Yohn that if
the citation were not abated by construction of the berm the
citation would be replaced by an order which would cl ose the road
and no one could go in or out of the Ross Pit.

The inspector testified that he served the citation on M.
Vezzani and explained to himthe date by which the violation had
to be abated. There was a tinmely abatenment of the violation by
Sout hway.

M. Marti testified that the violation was significant and
substantial in nature. He explained that the hazard created by
lack of a bermon the road is that it would allow a vehicle that
got too close to the edge, to go over. He stated that if a
vehicl e dropped off the el evated portion of the road "there was a
hi gh degree of bodily injury all the way froma permanent injury
to a fatality." In the inspector's opinion there was a reasonable
i keli hood of an accident.
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The inspector testified that this was the only road used during
the two days he was at the Ross Pit mmking the inspection. He
observed one of Wil senburg's nmai ntenance vehicles come to the pit
when they had a problemw th the dozer

Loui s Vezzani, President of Wal senburg, testified that in
October 1987 he entered into a contract with the State H ghway
Department for a highway job near Pueblo. In order to do the job
Wal senburg needed a rock pit that could supply the needed gravel.
Wal senburg subl eased the Ross Pit in Cctober 1987 and proceeded
to apply to the Mne Land Recl amation Board for a permt to mne
gravel at the Ross Pit. M. Vezzani testified that the permt was
i ssued to himon January 25, 1988.

Wal senburg subcontracted the crushing of the gravel at the
Ross Pit to Sout hway Construction Conpany of Al anpsa.

M. Vezzani testified that he does not know when Sout hway
nmoved its equipnent into the Ross Pit. He did not know whet her
Sout hway built any roads at the Ross Pit.

M. Vezzani testified that he had nothing to do with the
el evated road that was cited. At the time of the inspection they
al ready had a 36-foot wide road at the west end of the pit that
they were going to use to haul gravel out. He admtted that sone
of the enployees on his crew may have driven up the cited road.
He hinself drove up the el evated road several tinmes in
WAl senburg' s conpany pickup and | ooked at the pit. He had no
enpl oyees working at the Ross Pit at the tinme of the inspection
He owned several Allis-Chalnmers dozers but did not have a dozer
at the pit. When M. Vezzani was asked if the person on the
grader at the Ross Pit was telling Inspector Marti the truth when
he said he worked for Wal senburg, M. Vezzani replied, "I don't
have any way of knowing that. | don't know. " Asked if Foreman
Yohn was bei ng honest when he told the inspector that Southway
was not responsible for the overburden or the dozer, M. Vezzani
replied, "I can't answer it. M. Yohn will have to answer that.
I"msorry."

M. Vezzani testified that he always drove to the Ross Pit
in his conpany pickup. He drove there at |east once every day,
sonetinmes using the cited el evated road. However, Wl senburg did
not haul any material out of the pit until three nonths after the
i nspection. Wal senburg's answer, filed Cctober 27, 1988, states,
"Qur haul road is 30 feet wide on the west end of the pit built
in time for haul age purposes." (Enphasis supplied).
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M. Vezzani testified that when Wal senburg got its pernmit from
the M ne Land Reclamation to start operations at the Ross Pit on
January 25, 1988, Southway had already noved in with its nobile
crusher and had been crushing for several days.

On cross-exam nation, M. Vezzani testified that he had an
enpl oyee by the nane of Carl Pfaffenhauser. He was Vezzani's
bl ade operator on the highway project, which comenced in October
of 1987. Asked if he had | oaned any of his enployees to Sout hway
to work at the Ross Pit, M. Vezzani replied, "To ny know edge,
no." M. Vezzani went on to explain that some time in late
February or early March of 1988, he "laid sonme of his enployees
off for a three-week period and they could have worked for
Sout hway during that tinme."

I nspector Marti was recalled and testified that at the tine
of his inspection the cited el evated roadway was the only road
into the Ross Pit. However, when he returned to termnate the
citation a nonth | ater, he observed that after the inspection
anot her road had been constructed along the west side of the pit.

Di scussi on

I nspector Marti is an experienced, well-qualified inspector
| credit his testinmony. Sone of the evidence he presented was
hearsay, but it was, in my opinion, reliable hearsay. Based upon
the testinmony of I|Inspector Marti, | find that Wl senburg viol ated
the provisions of 30 CCF. R [ 56.9022 as alleged in the citation
i ssued.

Even assum ng arguendo, that WAl senburg nade very little use
of the cited el evated roadway, the citation was properly issued
to Wal senburg. The | anguage enpl oyed by Congress in drafting the
M ne Act, the legislative history of the Act, and several court
of appeal s deci sions show that the Secretary can cite the
operator, the independent contractor, or both, for violations
committed by the i ndependent contractor. M ne operators are
"absolutely liable for violations by independent contractors.™
Harman M ning Co. v. FMSHA, 671 F.2d 794 (4th Cir. 1981).

The prime question for consideration in determning a
violation of the Mne Act is whether the alleged condition
existed at the nine. The Fifth Crcuit has held that "if the Act
or its regulations are violated, it is irrelevant whose act
precipitated the violation or whether or not the violation was
found to affect safety; the operator is liable," Allied Products
Co. v. FMSHRC, 666 F.2d 890,894 (5th Cir. 1982).
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The I egislative history of the Mne Act confirms that Congress
clearly intended the Secretary to have broad discretion to cite
ei ther owners or independent contractors or both for violations
i nvol vi ng i ndependent contractors. In the Senate report on the
bill that ultimtely becane the M ne Act, the Committee on Human
Resources stated the foll ow ng:

In enforcing this Act, the Secretary should be able to
i ssue citations, notices, and orders, and the

Commi ssi on shoul d be able to assess civil penalties
agai nst such i ndependent contractors as well as agai nst
t he owner, operator, or |essee of the nmine. The
Committee notes that this concept has been approved by
the federal circuit court in Bitum nous Coal Operators
Ass'n. v. Secretary of the Interior, 547 F.2d 240 (C A
4, 1987).

(S. Rep. No. 95-181, 95th Cong., 1st Sess. 14 (1977).) Thus,
Congress intended to enable, but not to require, enforcenent

agai nst independent contractors. Further, this |anguage makes
clear that the Secretary is authorized to cite owner-operators
for their independent contractors' violations. The passage al so
expressly endorses Bitum nous Coal Operators' Ass'n (BCOA) v.
Secretary of Interior, 547 F.2d 240 (4th Cir. 1977), holding that
under the Coal Act, the Mne Act's predecessor statute, the
Secretary could cite owners, contractors, or both for the
contractors' violation.

The second significant passage fromthe |egislative history
appears in the Conference Conmittee Report on the Mne Act.

That report contains the foll owi ng explanation:

The Senate bill nodified the definition of "operator”
to include i ndependent contractors perfornm ng services
or construction at a mine. This was intended to pernit
enforcenent of the Act against such independent
contractors and to pernit the assessment of penalties,
t he i ssuance of withdrawal orders, and the inposition
of civil and crimnal sanctions agai nst such
contractors who may have a continuing presence at the
m ne. [ Enphasis added. ]

(S. Conf. Rep. No. 95-461, 95th Cong., 1st Sess. 37 (1977).)
Agai n this |anguage shows a congressional intention only to
permt enforcement against independent contractors not require
it.
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A nunmber of court of appeals decisions have uniformy construed
the Mne Act as granting the Secretary broad discretionary
authority. The Third Circuit considered the Mne Act's
| egi sl ative history, as well as the BCOA decision, in determ ning
whet her under the M ne Act the Secretary has discretion to hold
owners responsi ble for certain independent contractors
activities. In National Industrial Sand Ass'n. v. Marshall, 601
F.2d 689 (1979), a group of operators challenged a regul ation
requiring themto provide training in mne safety and health to
the empl oyees of sonme of their independent contractors. The
owner -operators argued that, because the Mne Act's definition of
"operator" includes independent contractors, the Secretary nust
enforce the regul ati on agai nst i ndependent contractors, rather
than owners, where the contractors control the job being
performed. The court held that the inclusion of both owners and
i ndependent contractors in the definition endowed the Secretary
with discretion to assign responsibility to either. 601 F.2d at
703. In reaching this conclusion, the court referred with
approval to the reasoning of the BCOA decision that the Coa
Act's definition of operator gave the Secretary discretion to
enforce the Act agai nst owners or contractors for the
contractors' violations. 601 F.2d at 702. The court al so exam ned
the legislative history acconpanying the Mne Act and concl uded
that, when Congress anmended the definition of "operator"” to
i ncl ude i ndependent contractors, "Congress was clearly concerned
with the perm ssive scope of the Secretary's authority, not with
the mandatory inposition of statutory duties on independent
contractors.” 601 F.2d at 7083.

In Harman M ning Co. v. FMSHRC, supra, Harman, an
owner - operator, challenged a withdrawal order issued to it for an
i ncident involving Norfolk and Western Railroad, its independent
contractor. The Fourth Circuit rejected Harman's argunent that
the Secretary should have cited the i ndependent contractor
reasoni ng: "Even assunm ng, however, that Norfolk and Western had
some degree of culpability, the Secretary had discretionary
authority to cite Harman for the violation." 671 F.2d at 797. The
court ruled that under both the Coal Act and the M ne Act "m ne
owners are absolutely liable for the violations by independent
contractors,"” and cited with approval the reasoning of BCOA on
joint and several liability. In addition, the court decided that
the Secretary had exercised his discretionary authority in an
"appropriate manner" in issuing the citation agai nst Harman.

Simlarly, in Cyprus Industrial Mnerals Co. v. FMSHRC, 664
F.2d 1116 (9th Cir. 1981), the Ninth Circuit rejected an
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operator's claimthat the enploynent of an independent contractor
removed the operator fromliability under the Mne Act. The court
noted that the addition of the term "independent contractors” to
section 3(d) of the Mne Act did not require the Secretary to
cite only the independent contractor; rather, the addition
permtted the Secretary to cite the independent contractor, the
operator, or both. 664 F.2d at 1119. The court concluded that the
Secretary "did not abuse his discretion" by citing the

owner -operator. 664 F.2d at 1120.

Thus, the | anguage enpl oyed by Congress in drafting the M ne
Act, the legislative history of the Act, and several court of
appeal s deci sions show that the Secretary can cite the
owner - operator, the independent contractor, or both, for
violations committed by the i ndependent contractor. The decision
as to whomto cite is of a discretionary nature. In this case the
Secretary exercised her discretion and acted within the scope of
that discretion by citing the Wal senburg, even if we assune
arguendo that the cited elevated road at the Ross Pit was used
primarily by Southway and very little by WAl senburg.

Significant and Substantia

A violation is properly designated "significant and

substantial" if, based on the particular facts surroundi ng that
viol ation, there exists a reasonable |ikelihood that the hazard
contributed to by the violation will result in an injury or

illness of a reasonably serious nature. Cenent Division, Nationa
Gypsum Co., 3 FMSHRC 822, 815 (April 1981). In Mathis Coal Co., 6
FMSHRC 1, 3-4 (January 1984), the Conm ssion expl ai ned:

In order to establish that a violation of a nmandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove: (1)
the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that is, a
measure of danger to safety--contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e likelihood that the injury in question wll
be of a reasonabl e serious nature.

Accord, Austin Power v. Secretary of Labor, 861 F.2d 99, 103 (5th
Cir. 1988).

The third element of the Mathies forrmula requires "that the
Secretary establish a reasonable likelihood that the hazard
contributed to will result in an event in which there is an
injury,” and that the likelihood of injury nust be evaluated in
terns
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of continued normal m ning operations. U S. Steel Mning Co., 6
FMSHRC 1573, 1574 (July 1984). See also Monterey Coal Co., 7
FMSHRC 996, 1001-02 (July 1985). The operative tinme franme for
determining if a reasonable |ikelihood of injury exists includes
both the time that a violative conditon existed prior to the
citation and the tinme that it would have existed if normal mning
operations had continued. Halfway, Inc., 8 FMSHRC 8, 12 (January
1986); U. S. Steel Mning Co., 7 FMSHRC 1125, 1130 (August 1985).
The question of whether any particular violation is significant
and substantial mnust be based on the particular facts surrounding
the violation, including the nature of the mine invol ved.
Texasgul f, Inc., 10 FMSHRC 498, 500-01 (April 1988); Youghi ogheny
& Chi o Coal Conpany, 9 FMSHRC 1007, 2011-12 (Decenber 1987).
Finally, the Comm ssion has enphasized that it is the
contribution of a violation to the cause and effect of a hazard
that must be significant and substantial. U S. Steel Mning Co.,
6 FMSHRC 1834, 1836 (August 1984).

Under this precedent and based upon ny independent review
and evaluation of all the evidence, including the photographs
that are in evidence and the physical |ocation of each hazard, |
find the evidence presented is insufficient to establish that any
of WAl senburg's violations were significant and substantial in
nature. In particular, with regard to the third el enent of the

Mat hies test, | find the evidence presented is insufficient for
me to conclude that a reasonable |ikelihood existed that the
hazard contributed to by any one of the violations will result in

a serious injury. In support of this finding it should be noted
that the undi sputed evidence in this case establishes that this
pit operated intermittently and that when it was in operation
only two or three enployees operated the facility. Exposure to
the hazardous violative condition was not high. Louis Vezzan
testified that during the 25 years the Vezzani plant was in
operation, they never had a lost-tinme injury. His testinony was
undi sputed. Upon eval uation of the evidence | find that, while
the violations were serious, there is insufficient evidence to
conclude that there was a reasonable likelihood that the hazard
contributed to by the violation would result in a serious injury.

Mbtion of Both Parties Denied

The Secretary nade a motion for default judgment because
Respondent failed to serve her with a copy of respondent's
answer. The answer was filed by the operator, Louis Vezzani, not
by his counsel. The Secretary's counsel did not know Respondent



~1113

was represented by counsel until she received Respondent's reply
to my prehearing order. The Secretary was provided with a copy of
the answer and the Secretary's notion for default was denied.
Respondent noved for sanctions and for dism ssal of all citations
on grounds that the Secretary did not serve himwith a copy of
her reply to the prehearing order and agai n because she filed her
post-hearing brief a few days late. | have considered the matter
and | deny all notions. There is no nmeritorious reason why these
cases shoul d not be decided on the nerits.

Civil Penalty Assessnent

Section 110(i) of the Act mandates consideration of six
criteria in assessing a civil penalty. In conpliance with the
mandat e, | have considered the follow ng:

The operator's sand and gravel business was of small size.
Both the Ross Pit and the Vezzani Pit were small intermttent
operations.

In the absence of any evidence to the contrary, | find that
proposed penalties would not adversely affect Wal senburg's
ability to continue in business.

Exhibit P-7, a conputer printout, indicated that, within the
two years prior to the inspection of both the Ross and Vezzan
pits, Wl senburg was assessed no violations. This is a good
hi story.

I find the operator's negligence to be noderate. The gravity
was high. The guard-related violations, the electricity-related
vi ol ations, and the el evated roadway viol ati on were serious and
could have resulted in serious bodily harm or death, even though
the evidence is insufficient to conclude that there was a
reasonabl e |ikelihood that the hazard they contributed to would
result in an injury.

The conpany denonstrated good faith in its abatenent of the
vi ol ati ons.

Everyt hi ng considered, | assess civil penalties which | find
appropriate for each violation as foll ows:
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Citation No.

3065795
3065798
3065799
3065800
3065881
3065882
3065883
3065884
3065885
3065886
3065887
3065898
3065900

1. Citation Nos.

3065882, 3065883, 3065884, 3065885,
del ete the characterization "significant

30 C F.R No.

56.
56.
56.
56.
56.
56.
56.
56.
56.
56.
56.
56.
56.

ORDER

3065798, 3065799, 30657800, 3065881
and 3065900 are nodified to
and substantial "

12005 $20
14001 40.
14001 40.
14006 40.
12025 40.
12030 25.
12008 30.
14001 40.
12013 50.
12028 20.
12018 20.
1000 20.
9022 50.

Tot al $435.

modi fied, the citations are affirned.

2. Citation Nos.
af firnmed.

3065795, 3065886, 3065887,

Wl senburg Sand & Gravel

penalty for the violations found herein.

Penal ty Assessed

. 00
00
00
00
00
00
00
00
00
00
00
00
00

00

and,

as

and 3065898 are

Conpany is ordered to pay the sum
of $435 within 30 days of the date of this decision as a civi

August

Adm ni strative Law Judge

F. Cett



