CCASE:

SOL (MSHA) V. MOUNTAI N PARKWAY STONE
DDATE:

19900530

TTEXT:



~1148
Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
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PETI TI ONER A.C. No. 15-15676-05511
V. Staton M ne

MOUNTAI N PARKWAY STONE
I NCORPORATED,
RESPONDENT

DECI SI ON ON REMAND
Bef ore: Judge Wei sberger
STATEMENT OF THE CASE

On May 23, 1990, the Commission issued a decision pursuant
to the Secretary's petition to review ny decision in this matter
i ssued on July 14, 1989. In essence, the Conm ssion found that
Respondent violated 30 C.F.R. 0 57.9002 as alleged in a citation
i ssued by MSHA | nspector Eric Shanholtz on August 17, 1988.
(Mount ai n Parkway Stone, Inc., 12 FMSHRC, (Slip op., My 23,
1990)). The Commi ssion reversed by decision with respect to the
vacation of the citation in issue, and remanded the matter "
for determ nation of the allegation that the violation was of a
significant and substantial nature and for assessment of an
appropriate civil penalty."” (Muntain Parkway Stone, Inc., supra,
at 4).

In its decision, the Commi ssion noted Shanholtz's detail ed
testi mony regardi ng the nunmerous equi prent defects affecting
safety that pronpted his citation. (Muntain Parkway Stone, Inc.
supra, at 3). It further found that "The evidence that the C-50
boom truck had defects affecting safety was |largely
uncontroverted" (Muntain Parkway Stone, Inc., supra, at 3). The
Commi ssi on sunmari zed the largely uncontroverted testinmony of
Shanholtz with regard to the various defects affecting safety,
and the hazards of these defects as foll ows:
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Specifically, the inspector noted that there were no stabili zing
jacks on the truck. (Stabilizing jacks are outriggers that are
used to support a boomtruck when the boomis raised. Tr. 232.)
W t hout such stabilizing jacks, the truck could overturn if it
were "utilized in the wong capacity.” Tr. 233. Shanholtz
additionally noted several hydraulic |eaks in the boomcontrols
and in the booms left cylinder that presented both fire and
slipping hazards and all owed the boomto drop. The doors of the
truck were missing and the truck did not have seat belts. In
Shanhol t z' s opi nion, these conditions presented the hazard of
allowing a driver to fall fromthe vehicle if it took a sharp
turn. Shanholtz further observed that the truck did not have
front or rear lights, although it was apparently used
underground. Finally, Shanholtz noted that a rag was used as a
gas cap on the gas tank. Shanholtz testified that the rag could
act as a wick for the gas and present an explosion or ignition
hazard. Tr. 232-34. (Mountain Parkway Stone, Inc., supra, at 2).

Shanhol t z opined that the violation herein was significant
and substantial based on his finding that "[t] he Iikelihood of
somet hi ng happeni ng was reasonably likely in that if an injury or
fatality would occur, then it would be serious.” Tr. 239.
Shanholtz indicated that illness and injury was reasonably |ikely
to occur because "just accunul ation of the defects in thenselves
presented a reasonable |ikelihood of an injury occurring" (sic)
Tr. 238. He essentially agreed with the counsel for petitioner
that, with regard to each of the dangers he testified to that
were involved in each of the defects he cited, the dangers would
be reasonably likely to occur

I find, based on Shanholtz's basically uncontradicted
testimony, as noted by the Comm ssion, that with regard to the
defects he noted, which constituted a violation of section
57.9002, supra, there were discrete safety hazards contributed to
by the violation herein. (See, Mathies Coal Conpany, 6 FMSHRC 1,
3 (1984)). In order for the violation herein to be considered

significant and substantial, it also nmust be established, as set
forth in Mathies, supra, at 3-4, that there was "a reasonable
likelihood that the hazard contributed to will result in an

injury.” The Comm ssion in Consolidation Coal Conpany, 6 FMSHRC
189, 193 (1984), explained that this elenent "enbraces a show ng
of a reasonable likelihood that the hazard will occur, because,
of course, there can be no injury if it does not."

Al t hough Shanholtz descri bed the hazards involved in each of
the safety defects in question, and concluded that these were
reasonably likely to occur, he did not provide the basis for this
concl usion. Nor does the record contain sufficient facts to
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support this conclusion. Thus, | find that it has not been
established that the hazards involved in the various safety
defects were reasonably likely to occur. As such, it nust be
concluded that it has not been established that the violation
herein was significant and substantial (Mthies, supra,

Consol idation Coal, supra).

The testinony of Shanholtz is essentially uncontradicted
with regard to the existence, at the date of the inspection, of
nunerous defects in different parts of the truck in question
Al so uncontradicted is Shanholtz's testinmony, as summari zed above
(I., infra), with regard to the specific hazards attendant upon
the various safety defects. Al so the Conm ssion noted that the
record establishes that the truck had been used while it had the
cited safety defects. | thus conclude that the violation herein
was of a nmoderately high |evel of gravity. Taking into account
the remaining statutory factors set forth in section 110(i) of
the Act, as stipulated to by the parties, as well as the history
of violation as indicated by Exhibit 1, | conclude that a penalty
of $98 is proper for the violation found herein.

ORDER
It is ORDERED that within 30 days of this decision
Respondent shall pay $98 as a penalty for the violation of

Citation No. 3253338.

Avram Wi sber ger
Adm ni strative Law Judge



