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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

THOVAS J. MCI NTOSH, DI SCRI M NATI ON PROCEEDI NG
COMPLAI NANT
Docket No. KENT 90-113-D
V. MSHA Case No. BARB CD 90-06
FLAGET FUELS, |NC., No. 1 Surface
RESPONDENT

ORDER DENYI NG RESPONDENT' S REQUEST
TO DI SM SS COVPLAI NT

St at ement of the Case

Thi s proceedi ng concerns a conplaint of discrimnation filed
by the conpl ai nant agai nst the respondent pursuant to section
105(c) (3) of the Federal Mne Safety and Health Act of 1977. The
conpl ai nant al |l eges that he was di scharged by the respondent from
his enpl oynent as a bul | dozer operator on or about Decenber 8,
1989, because of his refusal to operate a bull dozer he reasonably
and in good faith believed to be unsafe and because he had voi ced
safety conpl ai nts about said bulldozer to the respondent's
vi ce-president.

The respondent has filed an answer to the conplaint denying
that it discharged the conpl ai nant or discrimnated agai nst him
in violation of the Act. Wth regard to the conplainant's
jurisdictional pleading at paragraph three (3) of his conplaint,
the respondent takes the position that the conplaint is untinely
and states that it "specifically controverts jurisdiction of the
Conmmi ssion for failure to neet the statutorily prescribed filing
deadl i ne." Respondent requests that the conplaint be dismssed
with prejudice.

Al 't hough the Act provides that a discrimination conplaint
must be filed within 30 days after receipt of the Secretary's
witten determ nation that no violation has occurred, and the
Commi ssion's proposed rul e changes as published in the Federa
Regi ster on February 12, 1990, 55 Fed. Reg. 4853-4866, will
i nclude the sane statutory tinme |limt, under the Conm ssion's
present rules of procedure there is no time limt for filing such
a conplaint. The applicable present rules provide as foll ows:
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0 2700.40 Who may file.

(a) The Secretary. A conplaint of discharge,
discrimnation or interference under section 105(c) of
the Act, 30 U S.C. 0O 815(c), shall be filed by the
Secretary after an investigation under section
105(c)(2) of the Act, if he finds that a violation of
section 105(c)(1) of the Act has occurred.

(b) Mner, representative, or applicant for enploynment.
A conmpl ai nt of discharge, discrimnation or

i nterference under section 105(c) of the Act, may be
filed by the conplaining mner, representative of

m ners, or applicant for enploynent if the Secretary
determ nes that no violation has occurred.

0 2700. 41 VWhen to file.

(a) The Secretary. A conplaint of discharge
discrimnation or interference shall be filed by the
Secretary within 30 days after his witten

determ nation that a violation has occurred.

(b) Mner, representative, or applicant for enploynent.
A conpl ai nt of discharge, discrimnation or

i nterference under section 105(c) of the Act, may be
filed by the conplaining mner, representative of

m ners, or applicant for enployment if the Secretary
determ nes that no violation has occurred.

The pleadings reflect that the conplainant tinely filed his
conplaint with MSHA on Decenber 11, 1989. By letter dated January
26, 1990, and received by the conplainant on February 1, 1990,
MSHA advi sed t he conpl ai nant that based on a review of the
i nformati on gathered during its investigation of his conplaint,
it concluded that a violation of section 105(c) of the Act had
not occurred. The conplainant then filed the instant conpl aint
with the Comr ssion by letter and encl osure dated March 5, 1990,
and the conpl ai nt was docketed on March 9, 1990.

It has been held that the tinme linmtations found in section
105(c) of the Act are not jurisdictional. See: Christian v. South
Hopki ns Coal Conpany, 1 FMSHRC 126, 134-136 (April 1979); Bennett
v. Kaiser Alum num & Chemi cal Corporation, 3 FMSHRC 1539 (June
1981); Secretary v. 4-A Coal Company, Inc., 8 FMSHRC 905 (June,
1986) ; Buel ke v. Thunder Basin Coal Conpany, 11 FMSHRC 240
(February, 1989).

In the follow ng cases, the Conm ssion held that the failure
by mners to tinely file discrimnation conplaints for tine
periods ranging from60 days to 7 nonths after the events
conpl ai ned of should not be barred, and the conplaints were
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permtted. See: Gary M Bennett v. Kaiser Al um num & Chenica
Corp., 2 MSHC 424 (1981); Charles J. Frazier v. Morrison-Knudsen,
Inc., 2 MSHC 2057 (1981); Rex Allen v. UNC Mning & MIling, 2
MSHC 2089 (1981); Richard C. Johnston v. O ga Coal Co., 2 MSHC
2247 (1981).

The respondent nmakes no claimthat it has been prejudiced by
the conplainant's slight delay in filing his conplaint with the
Commi ssion after receiving notification from MSHA that it did not
intend to pursue his case further, and | cannot conclude that any
such del ay has deprived the respondent of a fair and meani ngfu
opportunity to defend against the claimof alleged
di scrim nation.

ORDER

In view of the foregoing, the respondent's request to
dismiss the conplaint I'S DENIED, and this case will be schedul ed
for a hearing on the nmerits in the near future at a tine and
pl ace convenient to the parties.

CGeorge A. Koutras
Adm ni strative Law Judge



