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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 89-427
PETI TI ONER A.C. No. 42-01944-03502 B70
V. Cot t onwood M ne

Ol S ELEVATOR COVPANY
RESPONDENT

ORDER

This order addresses petitioner's notion to conpel discovery
on the grounds that respondent's responses to her requests were
evasi ve, inconplete and unresponsive. Respondent has filed in
opposition to petitioner's notion.

The issues presented are as follows:
I

Request for Admi ssion No. 4: Please adnit that said
electrician Billy Syddall on or about February 9, 1989,
was enpl oyed by Otis Elevator Conmpany to test,

mai ntain, repair and trouble shoot the el evator system
| ocated at the Cottonwood M ne, Enmery County, Utah
operated by Utah Power and Light Conpany.

Response: Respondent denies that Billy Syddall was an
el ectrician. Respondent does not know what petitioner
means by the term "enployed" as it is used in this

adm ssion request. On February 8, 1989, M. Syddal
found that unqualified persons including MSHA

i nspectors and nmine electricians were operating the

el evators in an unsafe manner. Respondent believes no
el evator work was performed on February 9, 1989.

Di scussi on
In Request for Admi ssion No. 1, Ois adnmitted that Billy
Syddal | was an "enpl oyee" of Ois but Ois now clains Syddall was

not "enpl oyed" in the mne on February 9, 1989.

In view of these assertions Ois should either admit or deny
request for adm ssion No. 4.
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The judge recogni zes that the requests herein do not establish
that Syddall was an "electrician”. However, Ois' present
response is i nadequate.

Accordingly, petitioner's notion to conmpel is granted and
respondent is ordered to answer Request for Adm ssion No. 4
within 20 days of the date of this order.

Request for Admi ssion No. 5: Please adnit that on or
about February 9, 1989, that said Billy Syddall, an
enpl oyee of Otis Elevator Conpany, was not a "qualified
person” as that termis defined at 30 CF. R 0O 77.103.
Response: Respond admits that M. Syddall does not
carry a green mne electrician's card and nor has he
taken any tests adnministered for mne electricians. M.
Syddall is a highly qualified elevator nechanic and has
conpleted all requirements to be a journeyman nechanic.

Di scussi on

The cited regul ation, section 77.103, is an extensive
regul ation setting forth in what manner an individual can be a
"qualified person."”

The answer of respondent is not responsive. Respondent can
either admt or deny that Billy Syddall is a qualified person
Since the request for admission refers to 30 CF.R 0O 77.1083,
respondent can cite the particular portion of the regulation
respondent relies on in support of its position.

In its response Otis states that petitioner's request No. 5
is inproper because it calls for an admi ssion of |aw and not
fact. However, Rule 33, F.R C.P., in nmany instances has all owed
such interrogatories as they serve a useful purpose of narrow ng
the issues. Wight and MIler 0O 2167.

Accordingly, petitioner's notion to conpel is granted and
respondent is ordered to answer request for adm ssion No. 5
within 20 days of the date of this order.
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Request for Production No. 2: Please produce for the
peri od of February 9, 1988, to February 9, 1989, any
and all service logs, work orders, tinme cards, repair
and nai ntenance orders conplied by Billy Syddall and
performed at the Cottonwood M ne, Enmery County, Utah
operated by the Utah Power and Light Conmpany on the
el evator system at that m ne

Response: Respondent objects to this request on the
grounds that it is anbiguous, overly broad, and seeks
docunments for a period of time which is not relevant to
the issues in controversy. The only issue in this case
concerns the events related in the citation. To the
extent the request goes further it is in the nature of
a fishing expedition. Beyond that, it seeks docunents
whi ch may be the private property of M. Syddall

Di scussi on

Citation No. 3416117 herein alleges electrician Billy
Syddal | was not qualified person. Further, his duties required
testing and trouble shooting the elevator system The citation
was issued on February 9, 1989.

Petitioner's request of docunents for a year prior to the
date of the citation is reasonably calculated to lead to
admi ssi bl e evidence. The period of time for which the docunments
are sought is reasonable.

I am unable to see how service | ogs, work orders, tine
cards, repair and mai ntenance orders could be the private
property of any enpl oyee.

The rel evancy of the information sought is apparent. Nanely,
did an unqualified person performduties at the mne. The records
sought al so seemto be normal records maintained in the course of
any business involving a mai ntenance contract.
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Qis states it is prepared to defend agai nst allegations the
regul ati on was violated on February 9, 1989, but it objects to
the Secretary's "fishing expedition.” As indicated above, the
evi dence sought may be relevant to establish a violation on
February 9, 1989.

Accordingly, petitioner's nmotion to conpel is granted and
respondent is ordered to produce the docunents requested in
Request No. 2 within 20 days of the date of this order

John J. Morris
Adm ni strative Law Judge



