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O fice of Adm nistrative Law Judges

DONALD H. G BSON, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. WEST 89-11-DM
V.
MD 87-47
CYPRUS BAGDAD COPPER COVPANY,
RESPONDENT

DECI SI ON

Appearances: R Henry More, BUCHANAN | NGERSOLL, 600 Grant
Street, 58th Floor, Pittsburgh, Pennsylvania 15219,
for Conpl ai nant.

Donald H. G bson, pro se, 885 Miunley Drive, Reno,
Nevada 89503

Bef ore: Judge Cett

This case is before nme upon the pro se discrimnation
conpl aint of Donald H @G bson, under section 105(c)(3) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C. [0 802, et
seq., the "Act," alleging unlawful discharge by Cyprus Bagdad
Copper Conpany (Cyprus) in violation of section 105(c)(1) of the
Act. 1
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M. Gbson initially filed his conplaint with the Secretary of
Labor, M ne Safety and Health Admi nistration (MSHA), at its
Phoeni x, Arizona, office, on July 22, 1987. In a statenent
executed by M. G bson on that day on an MSHA conplaint form he
made, in pertinent part, the follow ng conpl aint:

M. Walz cane out to ny job to inspect ny job
performance. During one of these visits | asked him
about the drug traffic inside of this mne, and
specifically about the drugs found, since | work around
a lot of noving equipment. He told nme, "It's none of
your business,” and that | am good for nothing but Iube
and fuel driver. |I never seemto see nmy forenen only
Larry Walz. | have brought this to the attention of

Enmpl oyee Rel ations but they have refused to act on any
of ny requests about this nan's behavi or towards ne.
Since this incident occurred, M. Walz gave ne an
unexcused absence. | had already taken care of this
with nmy i mediate foreman and had ny job secured

M. Wl z overode this absence and told nme to appeal it.
| did so, and it was rescinded. M. Wl z received a
copy of this and was upset about this and stated that

it was immterial. Since then, | received a 30-day
suspensi on for not greasing rippers. In ny PMsheets
there is no nention of these rippers. | was again told

it was inmaterial. M. Walz at that time called me "a
safety hazard." Again | brought up the drug use and
stated, "How come there no suspension pendi ng

i nvestigation for possession of cocaine on these

prem ses?" He told ne, "It's none of your business.
Stay out of it." I seemto feel that, because I amthe
only person who has actually faced these gentlenen with
this information, that | amcontinuing to be harrassed.
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No one el se has ever received a suspension for that anmount of
time, even for damagi ng equi pnent. | have broken no rul es and
only try to do my job. | was recalled on the layoff with no
probl ems. Again, since M. Walz came to this conpany in 1986 and
I confronted himabout the use of drugs, | have had not hi ng but
problems. . . . | really do enjoy ny job and pray for
rei nstatenent with Cyprus Bagdad, and that my 30-day suspension
be | ooked into al so.

MSHA conducted an investigation of M. G bson's conpl aint,
and by letter dated Septenber 16, 1988, advised himthat, on the
basis of the information gathered during the course of its
i nvestigation, a violation of section 105(c) of the Act had not
occurred. M. G bson then pursued his conmplaint with the
Conmi ssi on.

Respondent filed an answer to the conplaint stating in part:

Cyprus Bagdad specifically denies that it or any person
acting on its behalf violated section 105(c) of the
1977 Act.

Conpl ai nant was terninated fromhis enploynment with
Cyprus Bagdad on July 21, 1987, because he had an
unaccept abl e work record and conti nuing irregul ar
attendance after being repeatedly warned that, unless
his work and attendance record i nproved, he would be
subject to term nation.

Cyprus's answer enunerates a partial listing of the events
which lead up to the decision to term nate conpl ai nant and
attached nunmerous exhi bits documenting its answer.

M. Gbson, in his initial conplaint filed on an MSHA
conplaint form left blank the line that asked for the date of
the discrimnatory action. In the line asking for the person(s)
responsi ble for the discrimnating action, M. G bson typed in
the nane "Larry C. Walz," one of Cyprus's superintendents.

To help clarify M. G bson's allegations against Cyprus, his
response to nmy prehearing order is set forth in pertinent part as
fol |l ows:

During ny enploy with Cyprus Bagdad Copper Corporation
(1980-1987) nysel f and any other enpl oyee coul d request
time off as needed. (Inmedi ate supervisor approval)
There was no rul es stating how many
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days a year you were allowed. | have never had an "unexcused
absence."” | nentioned that there was a drug problemw thin the
m ne. They (M. Walz) told me it was none of ny business. | did

file a formal conplaint with MSHA during this period, stating
that | felt a need for an investigation was needed because of two
separate incidents that occurred in the mne. Fromthen on it was
conti nuous harrassment. There is noted in the rule book of the
conpany (CBCC) that there is a "chain of conmmand" that has to be
foll owed. This was not howit was in ny case at all. M. Wlz
conpl etely overrode ny inmedi ate supervi sor and any other forenman
or sal aried personnel who mght have tried to intervene.

This is what | hope to be able to bring forth is that
in fact it was not ny absenteei smthat caused ny
term nation but the fact that | requested an

i nvestigation of the mne for safety reasons and for
that reason only | was termn nated.

STl PULATI ONS

At the hearing, the parties stipulated to the follow ng,
which | accept as established facts:

1. That the presiding adm nistrative |aw judge, August F
Cetti, has jurisdiction over this matter.

2. The Bagdad M ne Conpany was owned and operated by Bagdad
Copper Conpany (Cyprus), and had MSHA I D No. 02-00137.

3. The Bagdad Mne is |ocated in Bagdad, Arizona, and
enpl oys approxi mately 550 persons.

4. Donald H G bson was first enployed by Cyprus, or its
predecessor corporation, in 1980.

5. On February 12, 1984, M. G bson was laid off during a
reduction in force. He was rehired on Cctober 23, 1984.

6. At the tine of his termi nation, M. G bson was an hourly
enpl oyee assigned to the nmine mai nt enance depart nment.

7. The conpany records show that on June 7, 1983, M. G bson
was given an unexcused absence for his failure to report to work
on that day.
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8. Company records show that on July 22, 1983, M. G bson was
given a verbal reprimand for his failure to report to work on
July 18, 1983.

9. The conpany records show that on August 8, 1983, a
general report was made concerning M. G bson's excused absence
fromwork on August 7, 1983.

10. The company records show that M. G bson received a
Notice of Termination for unexcused absence from work on Cctober
16, 17, 18, 1983. The term nation was nodified to a 10-day
suspensi on on Cct ober 25, 1983.

11. The conpany records show that on March 7, 1985, M.
G bson received a warning concerni ng excessi ve absent eei sm

12. The conpany records show that on March 11, 1985, M.
G bson received a supension for two working days and two hours of
anot her day for poor judgment in utilizing his tinme on duty.

13. Company records show that on Septenber 19, 1986, M.
G bson received a witten warning which included attendance
gui del i nes for excess absenteei sm

14. The conpany records show that on March 6, 1987, M.
G bson was given attendance gui deli nes because of his poor
att endance record.

15. Company records show that on April 29, 1987, M. G bson
received a witten warning for an unexcused absence from work on
April 24, 1987.

16. On May 22, 1987, M. G bson was given a suspension
pendi ng an investigation concerning his failure to performhis
j ob duti es.

17. On May 27, 1987, at the conclusion of the investigation
M. G bson received a suspension for 18 additional working days.

18. On July 16, 1987, M. G bson was given a suspension
pendi ng an investigation for term nati on because of unexcused
absences on July 14 and 15 of 1987.

19. On July 21, 1987, M. G bson's enploynment was
term nat ed

20. On July 17, 1987, M. G bson first contacted the M ne
Safety and Heal th Admi ni stration concerning conplaints he had
concerning the drug and al cohol abuse at Cyprus.
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21. On July 29-30, 1987, MsHA inspectors, Gary Day and Virgi
Wai nscott, investigated M. G bson's conpl aint concerning drug
and al cohol abuse, and issued a notice of negative finding
concerning the conplaint.

22. On July 21, 1987, M. G bson filed a conpl aint of
discrimnation with the Mne Safety and Health Adm ni stration
which is now at issue in this case.

23. On Septenber 16, 1988, the M ne Safety and Health
Admi nistration issued a determ nation that no violation of
section 105(c) of the Federal Mne and Health Safety Act of 1977
has occurred.

| SSUES

1. Whether M. G bson's conplaint that he was being treated
unfairly in conparison to other enployees, made at the tine that
he was told of his suspension for deficient work perfornmance in
May 1987, was activity protected under the Act.

2. Whether M. G bson's conplaints concerning disparate
treatment of Robert Otteson constituted protected activity under
t he Act.

3. Whether M. G bson's tel ephone call to MSHA concerni ng
the issue of whether his wife could attend his disciplinary
hearing was activity protected under the Act.

4. \Whether any protected activity that M. G bson m ght have
engaged in notivated in any part his suspension on May 27, 1987,
or his discharge on July 21, 1987.

5. If protected activity notivated in any part the decisions
to suspend M. G bson and to discharge hin whether such
di sci pline woul d have been taken in any event, because of his
hi story of absenteei smand his poor work performnce.

At the hearing of August 24, 1989, the follow ng wtnesses
testified for the conplainant:

Donal d G bson, conpl ai nant

Irene G bson, conplainant's wife

Mervin Corbitt, supervisor of equi pment operators
Larry P. Burkhead, heavy equi pnent operator

A continued hearing was del ayed at the request of
conpl ai nant, M. G bson who was tenporarily unable to go to the
hearing as a result of injuries he sustai ned when he was struck
by a car while he was crossing a street.
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At the continued hearing in Phoenix, Arizona, credible testinony
on the relevant issues was taken fromthe followi ng 20 Cyprus
enpl oyees.

Charl es Rising - Manager, Human Resources

Patsy C. Morris - M ne Mai nt enance Supervi sor

Harry Cosner - M ne Manager

Juni or Morgan - General M ne Foreman

Vernon Swi nson - M Il Mintenance Supervi sor

Don Berdi ne - M Il Mintenance Superintendent
Raphael Perkins - M ne Mai ntenance Supervisor

Dani el L. Mead - Manager Community Services

Ron Foster - Mast er Equi pnent Oper at or

Harol d R Rubash - Lubri cati on Mai ntenance

Robert Otteson - M ne Supervi sor

Joe Mortinmer - Safety Director

Robert Swain - M ne Mai nt enance Supervi sor
Janette Bush - Manager, Human Resources (as of 7/88)
Larry Wal z - M ne Mai ntenance Superi ntendent
Pet e Mendi bl es - Equi pnent Oper at or

Fl oyd Chandl er - Equi pnent Oper at or

Peter Gray - M ne Supervi sor

Raphael H. Perkins - Ceneral Supervi sor of Maintenance
WIlliam T. Watson - Mai nt enance Supervi sor

Messrs. Rising, Walz, and Ms. Morris testified as to the
facts and circunstances surrounding the term nation of M.
G bson's enpl oynment, including the unexcused absences he received
in July 1987, his suspension for substandard work performance in
May 1987, his unexcused absence in April 1987, his work history
in general, and the notivation for the term nation of his
employnment. In addition, Ms. Morris testified as to certain
conversations she had with M. G bson during the mddle of July
1987. M. Rising also testified as to the drug and al coho
program at the nmne and to the discipline of other mners.

M. Cosner testified concerning the facts and circunstances
surroundi ng the term nation of M. G bson's enploynment, including
t he unexcused absence he received in April 1987, his suspension
for substandard work performance in May 1987, the unexcused
absences he received in July 1987, and his work history.

Messrs. Morgan, Swi nson, Linger, and Foster testified as to
the facts and circunstances surrounding M. G bson's suspension n
May 1987 for substandard work performance.
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M. Berdine testified as to the facts and circunstances
surroundi ng M. G bson's suspension in May 1987 for substandard
wor k performance, M. G bson's unexcused absence in April 1987,
and an incident in March 1985, when M. G bson was suspended.

Messrs. Perkins and Watson testified as to M. G bson's work
hi story.

M. Rubash testified as to the circunstances of his
assignment to a job performing lubrication work at the
concentrator.

M. Meade testified generally as to his contacts with M.
G bson, including the housing problemafter M. G bson's
term nation.

M. Oteson testified as to an incident for which he was
di sciplined in June 1987.

Chris Crow testified as to his conversations with M.
G bson in May - June 1987.

Ms. Bush testified generally as to discipline records
mai ntai ned at the mne, to the drug and al cohol program at the
m ne, and to discipline of other mners.

At the conclusion of the hearing, the matter was | eft open
for post-hearing briefs and proposed findings and orders.
Respondent filed a hel pful brief; conplainant filed no brief. The
matter was submitted for decision on May 17, 1990.

FI NDI NGS OF FACT
I

Cyprus operates an open pit copper mne in Bagdad, Arizona,
enpl oyi ng approxi mately 550 persons.

Conpl ai nant, Donald H G bson, becane enployed by the
predecessor conpany to Cyprus in 1980. He was enployed in the
m ne mai nt enance departnment as an hourly enployee. Early in his
enpl oynment, he began to have attendance problens. He nissed days
of work and frequently did not follow the procedures for
noti fying his supervisors that he was not going to cone to work
On June 7, 1983, he was given a verbal warning for an unexcused
absence.
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In July 1983, M. G bson's absentee probl ens had becone
serious enough that his supervisor, Patsy Mrris, invoked formal
di sci pline against him On July 18, 1983, she gave hima verba
repri mand for an unexcused absence from work. After he had
returned to work, he gave as an excuse the inability to return to
Bagdad in time to work after taking a fam |y nenber to the
airport. Ms. Mrris had previously counseled M. G bson about
hi s absences, as had other supervisors.

(Y

Ms. Mrris and Robert Swain again noted their concern over
M. G bson's attendance in August 1983 when he took a day off
that was unexcused. Not |long after their concern was conveyed to
M. G bson, he again took three days off, resulting in unexcused
absences for October 16, 17, and 18, 1983. Initially, it was
determined that his enploynent should be term nated but that
determ nati on was changed to a ten-day suspension

\%

On February 12, 1984, M. G bson was laid off as part of a
general reduction in force. This layoff continued until Cctober
23, 1984, when M. G bson returned to work as an hourly enpl oyee
in the maintenance department. He had previously been a | eadman,
an hourly enployee with certain supervisory authority, but did
not hold that position when he returned fromlayoff.

Vi

After M. G bson returned fromlayoff, he again accunul ated
unexcused absences. In March of 1985, he was formally counsel ed
by his supervisor, Raphael Perkins, conerning his absences. He
had two nore absences in 1985, after he was counsel ed.

VI |

Not |ong after his counseling session, he received a
suspension for failing to utilize his tinme properly. He was
observed at a renote location in a conpany truck parked in a
fashion and for a period that suggested to Cyprus that he had
been sl eeping. The investigation concerning that incident raised
guestions as to the accuracy of M. G bson's statenents
concerni ng his behavior.
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VI

There was a change in supervisors in the maintenance
department in the first half of 1986, and it was Septenber 1986,
before the new mai nt enance superintendent, Larry Wal z, realized
that M. G bson had devel oped a serious absentee problem At that
time, he placed M. G bson on attendance gui delines that required
that any absence from work woul d be consi dered unexcused and
woul d result in a suspension or possible term nation. At that
time, M. G bson's absentee rate was the worst in his departnent,
over 10 percent, as opposed to a plant average of 2.5 percent.

I X

In March 1987, the guidelines were reissued, but were
somewhat | ess stringent. M. G bson was told that, if he was
absent fromwork, he would receive a witten warning for his
first absence before he would be subject to ternmination for a
second absence.

X

Not | ong after the guidelines were relaxed, M. G bson took
a day off from work because of sonme personal business he wanted
to attend to concerning a court appearance of his stepson. He was
given a witten warning for this absence and was told that a
further absence would result in his discharge.

Xl

When he received the witten warning, M. G bson appeal ed
the discipline to Harry Cosner, the M ne Manager. M. Cosner
considered the fact that M. G bson's attendance had i nproved,
that M. Berdine, the nmaintenance supervisor at the concentrator
where M. G bson was assigned, had not had any negative reports
about M. G bson's job performance, and the fact that M.

G bson's absence was a result of his attendance at Court

proceedi ngs for his stepson. He wanted to notivate M. G bson to
continue his inprovenent and indicated that if M. G bson did not
m ss any work through July 1, then the witten warni ng woul d be
resci nded. The guidelines issued in March woul d, however, renmin
in effect, and if M. G bson was absent during this probation
period it would result in discharge.

X'l

In May 1987, M. G bson's job was to service equi pnent out
at the concentrator associated with the mll, rather than at the
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m ne. Responsibility for his supervision was divided between the
m ne and mll maintenance departments. M. Wl z woul d, however,
be responsible for any discipline given to him As part of his
duties M. G bson was al so responsible for servicing the

equi pment i nvolved in what was known as the tailings project.
That project was supervised directly by an hourly person, Ron
Foster.

Xl

Early in May sone of the enployees on that site came to M.
Foster and conpl ai ned that M. G bson was not properly servicing
the equi pment. M. Foster took the matter to his supervisor
Juni or Morgan. On May 18, Juni or Morgan brought the probemto
Patsy Morris, who he knew was fam liar with servicing of
equi pnent. They inspected the equi pnent that day and found
deficiencies in the lubrication. The next day Ms. Mrris
returned to i nspect the equipnment again with Vernon Swi nson who
was in charge of mmintenance at the concentrator. They determ ned
that the equi pnent had not been |ubricated. While they were at
the site, they also determ ned that several pieces of the
equi pment had not been fuel ed. They al so exam ned the worksheets
M. G bson was required to fill out concerning the equi pment he
serviced and found themto be confusing. Their findings were
reported to their supervisors, M. Berdine in M. Swi nson's case
and M. Walz in Ms. Mrrris's case.

X'V

On May 20, M. Berdine and M. Swi nson inspected two
bul | dozers and a front-end | oader which were of concern. They
found that the equi pment had not been lubricated. In particular
there was no lubrication done on the rippers, which were in
regul ar use.

XV

On May 21, M. Walz, M. Swi nson, and Joan Schmidt, a
representative fromthe Cyprus Human Resources Departnment,
i nspected these two dozers as well as a | oader. Again they
determined that this equi pnment had not been property serviced.

XVI

As a result of this investigation, on May 22 M. G bson was
suspended from work until an investigation was conmpleted to
determ ne whether he had also falsified his worksheets.

XVI 1

A neeting was held on May 27 to give M. G bson the
opportunity to present evidence on his behalf. He was acconpani ed
to the nmeeting by another hourly enployee, Bruce Covey. The
nmeeti ng
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was conducted by Charles Rising, the Manager of Cyprus's Human
Resources Department and M. Walz. The first part of the neeting
i nvol ved a di scussion of the issues and the evidence. A break was
then called so that M. Walz and M. Rising could determne the
appropriate discipline to be given to M. G bson

XVI T

They deci ded that because of the inconsistencies in how M.
G bson filled out conpany forms they could not prove he
deliberately falsified these records. They al so deci ded during
the break to suspend M. G bson for an additional 18 working
days, making the full suspension to enconpass a cal endar nonth.
They arrived at their relatively severe penalty because they felt
they had to get M. G bson's attention. He had not responded
particularly well to earlier discipline and they thought they
woul d give himone | ast chance to correct his deficiencies as an

enpl oyee.
XI X

When the neeting resuned, M. G bson was infornmed of his
suspension. At that time he asked why he was bei ng suspended when
ot her m ners who w ecked equi pnent or used al cohol or drugs m ght
not be. M. Rising directed the discussion back to M. G bson's
situation and told himthat he should use his tinme during
suspensi on to deci de whet her he wanted to be a Cyprus enpl oyee.
This was the first time that M. G bson nmentioned drug and
al cohol use at the mne

XX

M. G bson appeal ed his suspension to WJ. Lanpard, Cyprus's
Vi ce President and CGeneral Manager. Hi s suspension was uphel d.
M. Gbson net with M. Lanpard and M. Rising. At that neeting
M. G bson conplained that M. Walz was treating himunfairly but
did not raise any safety related issues.

XXI

As a result of M. G bson's suspension, the 60-day probation
period for elimnating his unexcused absence for April 24 was
extended. The probation was not conpleted on July 13 when M.

G bson asked his supervisor Patsy Morris if he could take a
portion of the day off to attend a court hearing for his stepson
he indi cated he woul d make up the tine on Saturday. She pernitted
himto do so, but the next nmorning, after the shift had
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started, M. G bson called her and told her that he would not be
comng to work that day. Ms. Mrris asked himif he knew the
consequences of his action and he indicated that he did. That
evening he called Ms. Mrris at home to ask if he could take the
July 15 as a vacation day. She indicated that she woul d see what
she could do, but did not indicate that he could have the day as
vacation.

XXI'

M. G bson did not cone to work on July 14 and 15. M. Walz
made the decision at this point that he should be di scharged and
determ ned to suspend himfor that purpose. M. G bson had
vi ol ated the attendance guidelines in effect since March by
t aki ng unexcused absences on July 14 and 15. M. G bson was
i nformed of his suspension after he had reported for work on July 16.

XX |

An investigation was conducted concerning M. G bson's
reason for having to | eave work on July 13. It was determn ned
that he may not have actually gone to court as he had indicated
to Ms. Mrris.

XXI'V

A neeting was held on July 21 and M. G bson was given an
opportunity to present evidence that would nitigate his actions.
The deci sion had been nmade prior to the hearing that discharge
was appropriate unless information of extenuating circunstances
was presented by M. G bson. Prior to the neeting, M. Rising
consulted with Messrs. Cosner and Lanpard, who concurred in this
deci sion. No evidence of extenuating circunstances was presented
and M. G bson was infornmed that he was di scharged.

XXV

Cyprus had disciplined other enployees for excessive
absenteeism Some of these enployees were al so di scharged. Some
enpl oyees were placed on siml|ar attendance guidelines prior to
M. G bson's discharge.

XXVI

On July 17, after his suspension pending di scharge, M.
G bson nade a conpl aint to MSHA concerning discipline for drug
and al cohol use at Cyprus. He made such conplaint initially by
tel ephone and confirmed that conplaint in witing the sane day.
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Nei ther M. Rising nor M. Wl z nor anyone el se in managenent
involved in M. G bson's di scharge was aware of such conpl ai nt
prior to his discharge. This conplaint was investigated by MSHA
and was found to be wi thout foundation. Cyprus had an existing
drug and al cohol policy and no violation of any mandatory
standard was found. Cyprus had begun devel oping a drug-testing
program that included testing for cause in 1986. They had an

exi sting programin place in 1987 that included testing
applicants for enploynment. Their drug and al cohol policy

prohi bited use on the property. If enployees were under the

i nfluence of drugs or al cohol on duty, they could be di scharged.

XXVI |

Earlier in 1987, there had been incidents at the m ne
i nvol ving the discovery of a vial of cocaine in a truck and
marijuana in a drill. These incidents were investigated but the
persons responsible could not be identified. Credible evidence
was presented that if the persons responsible for the presence of
the drugs were identified under the existing discipline policy,
t hey coul d have been discharged. Under the testing, which was put
into effect after M. G bson's discharge, persons have been
di schar ged.

XXVI ']

At the time of the nmeeting on July 21 concerning his
di scharge, M. G bson expressed a desire to have his wfe
acconpany himinto the neeting. The policy was that only
enpl oyees coul d so acconmpany an enpl oyee into such a neeting and
his request was refused. At that time, he asked to call MSHA to
see if the conpany's position could be overridden. M. Rising
di al ed the MSHA nunmber for M. G bson and then left the room when
he tal ked to the MSHA personnel

XXI X

After his discharge, M. G bson sought unenpl oyment
conpensati on. Such compensati on was deni ed because he had been
di scharged for proper reasons.

After his discharge, pursuant to the usual practice, M.
G bson and his wife were asked to term nate their occupation of
t he conpany-owned housing that they were renting. Cyprus offered
to make avail abl e other housing, so long as they could qualify
under the conpany's inconme requirenents. Eventually, Cyprus was
conpelled to seek to have the G bsons evicted under the
nont h-to-nonth rental agreement which contained a 30-day
notification provision. The G bsons were given a number of
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extensions of their occupancy of the house. A court order was
eventually entered with the G bsons' agreenment that they would
vacate the house in March 1988. They conplied with the court
order.

XXX

On June 12, 1987, while M. G bson was on suspension, a
supervi sor nanmed Robert Otteson attenpted to conduct a tour of
the m ne for some friends on a day when he was not scheduled to
work. It was the belief of the security guard and Mervin Corbitt,
a supervisor, that M. Oteson was intoxicated. Pursuant to
conpany policy, he was not permtted to go beyond the entrance to
the m ne property.

XXXI

M. Oteson reported the incident to his supervisor, Kent
Wat son, the next norning. As a result, M. OQteson was given, on
July 8, a witten warning that a repeat of the incident would
result in his discharge

XXXI |

Sone tine after the incident occurred, M. G bson apparently
called Chris Crow, the former Human Resources Manager at Bagdad
to inquire as to why M. O teson had not been disciplined. M.
Crow inquired concerning the issue with M. Rising who told him
that the matter had been investigated and was proceeding to
di sci pline.

DI SCUSSI ON
| . ESTABLI SHED LAW

It is well established that, in order to make out a prim
faci e case, a conplai nant bears the burden of production and
proof in establishing that he engaged in protected activity, that
adverse action was taken against him and that the adverse action
was notivated, in part, by the protected activity. Secretary of
Labor/ Paul a v. Consolidation Coal Co., 2 FMSHRC 2786, 2797-2800
(Rev. Comm October 1980), rev'd on other grounds, 663 F.2d 1211
(3d Cir. 1981); Secretary of Labor/Robinette v. United Castle
Coal, 3 FMSHRC 803, 817-18 (Rev. Comm April 1981). The operator
may rebut by showing that no protected activity occurred, that
there was no adverse action, or that the adverse action was not
nmotivated in any part by protected activity. The operator may
al so defend affirmatively by showi ng that the
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adverse action was also notivated by the mner's unprotected
activity and that it would have taken the adverse action in any
event for the unprotected activity al one. Secretary of

Labor/ Paul a v. Consolidation Coal Co., 2 FMSHRC at 2797-2800;
Secretary of Labor/Robinette v. United Castle Coal Co., 3 FMSHRC
at 817-818; Bolch v. FMSHRC, 719 F.2d 194, 195-196 (6th Cir
1983). The ultinmate burden of proof never shifts fromthe mner
See Robinette, 3 FMSHRC at 817; Secretary of Labor/Paula v.
Consolidation Coal Co., 2 FMSHRC at 2797-2800; Secretary of
Labor/ Robi nette v. United Castle Coal Co., 3 FMSHRC at 817-818;
Bol ch v. FMSHRC, 719 F.2d 194, 195-196 (6th Cir. 1983). The
ultimate burden of proof never shifts fromthe mner. See

Robi nette, 3 FMSHRC at 817; Secretary of Labor/Bush v. Union
Car bi de, 5 FMSHRC 993, 997, n.8 (Rev. Comm, June 8, 1983);
Schultz v. Lizza Industries, Inc., 6 FMSCRC 8, 16 (Rev. Comm,
January 9, 1984).

1. CYPRUS S POSI TI ON

It is Cyprus's position that there was no evi dence of
protected activity prior to M. G bson's suspensi on on May 27,
1987, and that M. G bson did not nake out a prime facie case
concerning this discipline. Further, the raising of disparate
treatment by M. G bson at the neeting of May 27 was not, in
fact, protected activity but concerned only his treatnment in
conparison to other enployees. It is also Cyprus's position that
the conpl aints concerning M. Oteson did not constitute
protected activity. While M. G bson did make a conpl ai nt
concerning discipline for drug and al cohol use to MSHA on July
17, after he was suspended pendi ng di scharge, there was no
know edge of this protected activity by managenent prior to his
di scharge. M. G bson did call MSHA on the norning of the neeting
concerning his discharge but such activity was not protected
because it did not involve a safety issue but rather the
attendance of his wife at the neeting.

Cyprus contends that even if M. G bson did engage in
protected activity prior to his discharge, such activity did not
notivate his discharge in any part. Even if it did, M. G bson
woul d have been di scharged for unprotected activity alone; his
chroni c absenteei sm had reached a point at which Cyprus deci ded
that di scharge was the only reasonable action Cyprus could take
since M. G bson had failed to correct his attendance probl ens.

[11. THE MAY SUSPENSI ON

M. G bson did not engage in any protected activity prior to
his suspension on May 27, 1987, for failing to performhis
duties. He made no conplaints to either MSHA or the persons
i nvol ved in
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his discipline concerning safety-related matters prior to his
suspensi on.

It has been stipulated that M. G bson did not contact MSHA
with any conpl ai nts about discipline for drug and al cohol use at
the mne until July 17, 1987, long after his suspension in Muy.
The question the arises as to whether, prior to his suspension on
May 27, he nmade any safety conplaints to the operator which could
arguably be construed as protected activity and thus a basis for
an argunent that protected activity nmotivated his suspension

M. G bson conceded that he first raised the issue of
di sci pli ne of persons who used drugs and al cohol on May 27 at the
meeti ng concerning his suspension. The context of his mentioning
of the issue, must, however, be exam ned. On May 22, M. G bson
had been suspended pending investigation for failing to perform
his duties. After further investigation and consideration of the
i ssues by Cyprus, a neeting was held on May 27 to discuss this
matter with him M. G bson was given the opportunity to present
information in order to explain his notations on conpany forns
and the deficiencies discovered by Messrs. Wal z, Berdine,
Swi nson, Foster, Mrgan, and Ms. Mrris. These issues were
di scussed in the first part of the neeting and then a recess was
hel d. During the recess, Messrs. Walz and Rising discussed the
i nformati on and argunments presented by M. G bson and determ ned
that a suspension was warranted. They deci ded on an additional 18
wor ki ng-day suspension in order to try to bring hone the point to
M. G bson that this performance needed to be corrected.

The neeting was then reconvened. Wen M. Rising told M.
G bson that he was going to be suspended, M. G bson reacted and
asked why he was bei ng suspended when ot her persons who damaged
equi pnent or used drugs or al cohol were not disciplined. It was
not until after the suspension was announced that M. G bson
rai sed this issue.

This conmplaint of disparate treatnent was not activity
protected under the Act. It was not directed to a safety issue
but rather to a fairness issue. The circunmstances of the making
of the statenments clearly indicate that it was not intended to be
a safety conplaint but rather was related solely to M. G bson's
perception of the fairness of the discipline he was receiving. It
was rai sed defensively not out of a concern for safety mners but
rather out of reaction to the discipline he had received. Under
t hese circunstances, his statenents should not receive the
protection of the Act. The Conmi ssion has indicated that its
function under section 105(c) is not to determ ne the fairness of
a particular action but to provide protection for activity under
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the Act. See, e.g., Bradley v. Belva Coal Co., 4 FMSHRC, 982
(Rev. Comm June 4, 1982).

The question arises as to what constitutes proteced
activity. Section 105(c)(1) indicates that protection is offered
to a conplaint of an all eged danger or safety and health
violation. See Secretary of Labor/ Gabossi v. Western-Fuels Utah
Inc., 10 FMSHRC 953, 958 (Rev. Conm August 15, 1988). In this
cae, M. G bson's "conplaint" was not nmade for reason of safety.
It appears that it was designed only to divert attention fromhis
own poor work perfornmance.

There is no evidence in the record that M. G bson nade any
ot her safety-related conplaints to either Larry Wal z or Charles
Ri sing prior to his supension neeting. The only evidence on the
record that could arguably be construed as a conplaint is
testi nony about a dispute M. Walz and M. G bson had in March
1986, concerning the installation of a backup alarm It was clear
fromthe credi ble evidence that this dispute involved no safety
conplaint but only a dispute as to how the job was to be
performed. This activity, even if it were considered to be
protected, is too renote in time from May 1987 to have any
bearing on the issues here. See Klinczak v. General Crushed Stone
Co., 5 FMSHRC 684, 690 (ALJ Melick, April 6, 1983) (4 nmonths too
Il ong to support reference of connection); Frazier v.
Morri son- Knudson, Inc., 5 FMSHRC (ALJ Morris, January 19, 1983)
(4 nmonths too long to support reference).

The May 27 suspension was not motivated in any part by
purportedly protected activity involving M. G bson's conpl ai nt
of disparate treatnment since it was made after he was infornmed of
hi s additional suspension. Protected activity close intine to
adverse action may in sone circunstances be considered as show ng
a discrimnatory notive but it can hardly be argued that
protected activity, if M. G bson's conplaint of disparate
treatment was such, after the discipline has been deci ded upon
and announced, in any way notivated the adverse action

Even if the circunstances of this suspension are exan ned
further, it is clear that it was not notivated in any part by
protected activity.

Early in May there had been conplaints from nmenbers of Ron
Foster's crew that M. G bson was not servicing their equipnent
properly, both froma lubrication standpoint and a fueling
st andpoi nt. These conpl aints were brought to M. Foster's
supervi sor, Junior Mirgan, who approached Patsy Mrris. Ms.
Morris had pre-previously been involved in servicing of equipnent
and, upon
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i nspection of the equipnment, she and M. Mrgan found that it was
not being serviced properly. In order to make sure of their
conclusions, Ms. Mrris and Vernon Swi nson, who was normally in
charge of the equi pment at the concentrator, reinspected it the
next day and determi ned that the servicing had not been done or
was i nadequat e.

They then brought it to the attention of their supervisors
Messrs. Wal z and Berdi ne, who al so exani ned the equi pnent. There
was no doubt in any of their mnds that the servicing had not
been done. They felt that the lack of servicing was obvious and
undi sputabl e. The only question was whether M. G bson had al so
falsified the conpany records concerning his activities.

Even after all of the inspections, M. G bson was given an
opportunity to explain his actions. He was unable to do so,
al t hough Messrs. Rising and Wal z cane to the conclusion that they
could not prove that M. G bson had falsified the conpany records
because the records were too confusing and inconsistent. For that
reason, they did not discharge himbut decided to give himone
| ast chance to correct his behavior

The conclusion that the equi pnrent was not serviced properly
is confirmed by the testinony of Ray Rubash, who had held the
particul ar position previously and had trained M. G bson, and
who was assigned to it after M. G bson was renoved fromit. Wen
M. Rubash resuned the position, he was required to do additiona
[ ubrication because it had not ben done for some tinme. He al so
had to repair equipnent and repl ace parts because of the failure
to properly lubricated the equi pnent. The preponderance of the
evidence clearly establishes that M. G bson had not been
performng his duties.

The suspension given to M. G bson was severe, but it nust
be considered in context. He had and extensive history of
discipline and it appears fromthe record that his failure to
performhis duties was deliberate. He could have been di scharged,
but Messrs. Rising and Wal z deci ded he coul d have one | ast
chance. By way of conparison, evidence was presented that an
enpl oyee who had damaged equi prent through nonmentary inattention
was given a suspension alnost as |ong, and ot her enployees who
damaged equi prment were di scharged.

Even the testinmony of M. G bson casts doubt on the argunent
that the May 27 suspension was notivated by protected activity.
M. G bson stated that all the discipline that he received was a
result of personal aninmus against himby Larry Walz. For exanpl e,
he clained that the May 27 suspension was notivated by the
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fact that M. Cosner nodified the warning issued on April 29 by
M. Walz. He also said his first confrontation with M. Wl z
occurred when he told M. Walz that he did not know what he was
doi ng. He clained that his assignment to the job at the
concentator upset M. Wil z because he displaced M. Rubash, a
friend of M. Walz.2 If, in fact, these incidents were the
basis of a dislike of M. G bson by M. Walz, they are not
protected activity under the Act. If M. G bson's conjectures are
to be believed, M. Wal z acted agai nst him for personal reasons
unrel ated to protected activity.

V. THE JULY DI SCHARGE
A. No protected activity prior to July 17

Bet ween hi s supension on May 27 and his suspension with
intent to discharge on July 17, M. G bson did not engage in
protected activity. The fact that he did not do so supports the
argument that his discharge on July 21, for absenteeismand for
hi s poor work history, was not notivated in any part by protected
activity.

After his suspension on May 27, M. G bson appealed it to
the Vice President and General Manager, WJ. Lanpard. He and his
wife met with Messrs Lanpard and Rising in early June. At that
time, M. Gbson did not raise the issue of drug and al cohol use
at the nmne, rather, he told M. Lanpard that M. Wl z was
treating himunfairly.

On June 12, there was an incident involving Robert Oteson,
a supervisor at the m ne, who sought adm ssion to the m ne when
he was off duty. The guard at the security gate believed that M.
O teson was intoxicated and referred his request for adnission to
M. Corbitt, who was on duty that night. After sonme di scussion
with M. Corbitt, M. Oteson left the m ne because he had been
refused entry consistent with the existing policy at the nine.
The next day, M. Oteson reported the incident to his supervisor
Kent Watson. The incident was investigated and M. O teson was
war ned that he woul d be discharged if a simlar
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i nci dent ever occurred. Credible evidence was presentd that if
M. Oteson had been on duty, he would have been di scharged at
the tine.

Apparently, M. G bson, as a followup to his belief that
hi s suspensi on was not proper, conplained to Chris Crow,
formerly the Human Resources Manager at Bagdad, at the tine
| ocated in the parent conpany's office in Engl ewood, Col orado,
about the Oteson incident. It was M. G bson's perception that
M. Oteson had not been disciplined and M. G bson apparently
felt that this was unfair when considered with respect to his own
suspensi on.

Again, this contact with M. Crow does not appear to
constitute protected activity. It appears to be a defensive
measure by M. G bson to bolster his argunents that his
suspensi on was unfair. As such, it does not represent protected
activity.

B. No protected activity motivated the July di scharge

M. G bson stipulated at the hearing that he did not contact
MSHA until July 17. At that time, he called them and di scussed
his belief that Cyprus was not dealing appropriately with drug
and al cohol use at the mine. He followed up that tel ephone
contact with a letter dated and sent on July 17 concerning this
i ssue. There is no evidence on this record that anyone in
managenment who was involved in the decision to discharge M.
G bson, was aware of this tel ephone contact or of the witing of
the letter.

It is well established that an operator nust be aware of
protected activity to notivate action agai nst an enpl oyee.
Schulte v. Lizza Industries, Inc., 6 FMSHRC 8, 15 (Rev. Comm
January 9, 1984); Secretary of Labor/Bishop v. Muntin Top Fuel,
Inc., 2 FMSHRC 1126, (March 31, 1981); Buford Smith v. R J.F.
Coal Co., Inc., 11 FMSJRC 2050, 2055-6 (October 24, 1989);
Luttrell v. Jericaol Mning, Inc., 10 FMSHRC 1328, 1334
(Sept ember 30, 1988). There was no such know edge here and the
July 17 letter is found to be no part of any notivation for the
di schar ge.

It should, of course, also be noted that this contact with
MSHA occurred after M. G bson had been suspended with the intent
to discharge him He was suspended shortly after the start of the
shift on July 16 and this contact came after that.

M. G bson did tel ephone MSHA on the day of his neeting
concerning his discharge. A dispute arose that norning about
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whet her his wife would be pernmitted to attend the neeting. \Wen
M. G bson was told that he was entitled to have another enpl oyee
at the neeting but that his wife could not attend, he asked to
call MSHA. M. Rising dialed the nunber for himand | eft the room
during the conversation.

It does not appear that this contact was the type of
activity intended to be protected by the Act. As far as the
evidence indicates, it did not involve a safety conplaint, but
one of disciplinary procedure. As such, it was not the sort of
activity to be protected under section 105(c).

Even if it is assunmed, for the sake of argunent, that M.
G bson engaged in protected activity and that nmanagenent was
aware of it, the evidence at hearing did not indicate that the
discipline given to M. G bson was motivated in any part by the
protected activity. While it is often difficult to prove
discrimnatory intent directly, the Comm ssion has di scussed the
sorts of cirunstantial evidence of discrimnatory intent that are
appropriate to consider. These include know edge by the operator
of the miner's protected activities, hostility toward the mner
because of his protected activity, coincidence in tinme between
the protected activity and the adverse action and di sparate
treatment of the conplaining mner. See Secretary of Labor/Chacon
v. Phel ps Dodge Corp., 3 FMSHRC 2508 (Rev. Comm Novenber 1981),
rev'd on other grounds, 709 F.2d 86 (D.C. Cir. 1983); Sammobns V.
M ne Services Co., 6 FMSHRC 1391 (Rev. Comm June 1984); Sharp v.
Big Elk Creek Coal Co., 11 FMSHRC 382, 394 (March 20, 1989). An
exam nation of these factors does not indicate that the discharge
was notivated, in any part, by protected activity. There was
limted know edge of his protected activity, no hostility toward
the protected activity was shown and there was no di sparate
treatment of M. G bson.

The only action by M. G bson which arguably can be
considered protected is his tel ephone call on July 21 to MSHA
about the attendance of his wife at the nmeeting concerning his
di scharge. His letter of July 17 was not then known to nanagenent
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and could not have played a role in his discharge. His conplaints
concerning M. Oteson were sinply considered to be concerned
about fairness of his suspension.3

The fact that a m ner has a conversation with MSHA personne
does not necessarily mean such conversation is protected
activity. See Hacker v. Black Streak M ning Co., 11 FMSHRC 2240,
2265 (ALJ Koutras Novenber 9, 1989). Even protected activity
close to time to the adverse action may not be sufficient to show
t he connection between the two. Grafton v. National Gypsum 12
FMSHRC 63, 66-67 (ALJ Weisberger, January 12, 1990) (one day).

In this case, the decision to discharge M. G bson had, in
effect, been made prior to the nmeeting on July 21. Before the
meeting, M. Rising had consulted with both Messrs. Cosner and
Lanpard concerning a discharge and they had concurred in the
deci sion. The purpose of the neeting was to give M. G bson one
| ast chance to explain his absences on July 14 and 15, which he
failed to do at the neeting.

Under such circunstances, no reliance on the closeness in
time is proper. See, e.g., Lester v. Garden Creek Pocahontas Co.,
11 FMSHRC 1763 (decision nade to discontinue position made before
safety conplaints were made); Luttrell v. Jericoal Mning, Inc.
10 FMSHRC 1320, 1331 (Septenber 30, 1988).

Essentially, M. Gbson is relying here on conjecture to
show a nexus between any protected activity and his di scharge.
This does not provide sufficient basis for showing that the
protected activity is nmotivated in any part his discharge. See
Buel ke v. Thunder Basin Coal Co., 11 FMSHRC 238, 244 February 16,
1989); Buford Smith v. R J.F Coal Co., Inc., 11 FMSHRC 2050,
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2055, n.2 (COctober 24, 1989). There was not evidence that either
the tel ephone call to MSHA or any other matter related to
conpl ai nts about drug and al cohol abuse was di scussed at the July
21 neeting or was a factor in the decision to discharge M.

G bson.

Also, it was undisputed that even if some of the incidents
that M. G bson would rely upon are considered protected
activity, there was a | ack of know edge of those incidents by al
the parties involved in his discharge. Ms. Mrris did not know
of the discussions at the May 27 neeting, was not aware of M.
G bson's conpl ai nts about M. Oteson, and did not know of the
July 17, letter. Yet she recommended M. G bson be di scharged.

M. Walz did not know about the July 17 letter or about M.
G bson's conpl ai nts about M. Oteson, yet he believed di scharge
was proper. M. Rising did not know of the July 17 letter, yet he
bel i eved that discharge was appropriate.

| amsatisfied fromthe record, that M. G bson's di scharge
was not related to any arguably protected activity. It is
undi sputed that M. G bson was absent on the two days in
question. It is also undisputed that the attendance policy that
he was subject to indicated that in the event of a second
unexcused absence, he woul d be subject to discharge. Wen he
called Ms. Mrris to say that he would not be coming to work on
July 14 he admitted that he knew t he consequences of his actions.

In Septenber 1986, prior to any arguably protected activity
by M. G bson, he was placed on attendance gui delines that
required himto maintain an unbl em shed attendance record and it
was clearly warranted. He had a history of discipline for
attendance problens, a history that included a ten-day suspension
in lieu of discharge. In 1986 his attendance was the worst of any
enpl oyee in the mai ntenance departnent.

VWhen M. G bson showed sone i nprovenents in his attendance,
t he guidelines were reissued and rel axed to a degree.
Unfortunately, M. G bson alnost inmedi ately viol ated those
gui del i nes and was absent from work on April 24. Under the
gui delines he was to receive a warning and that is what M. Walz
gave him His appeal to M. Cosner raised the possibility that
this warning could be renmoved fromhis file, but reenphasized
that the guidelines remained in effect.

On July 13, his supervisor pernmitted himto take partial day
off to attend a court hearing that he may well not have attended.
On July 14, after the start of the shift, M. G bson called
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Ms. Mrris and told, not asked her, that he was taking the day
of f. Their conversation nmade it clear that he was aware of the
consequences of his action. Later that day he called Ms. Mrris
at hone to try to get a vacation day for the next day. This day
of vacation was neither promsed to himby Ms. Mrris, nor
ultimately granted.

He thus had two nore unexcused absences from work. One was
sufficient basis for his discharge. He was unable to justify
ei ther absence at the tine of his neeting and his enployment was,
by general consensus, term nated. This sort of action by an
enpl oyee can properly be the basis of a discharge. See, e.g.
Secretary of Labor/Brock v. Blue Circle, Inc., 11 FMSHRC 2181
(ALJ Koutras, Novenmber 7, 1989) (abuse of breaks and
unsati sfactory job performance); Sharp v. Elk Creek Coal Co., 11
FMSHRC 382 (ALJ Koutras, March 20, 1989) (discharge for m ssing
wor k) ; Thonpson v. Island Creek Coal Co., 11 FMSHRC 17 (ALJ
Maurer, Septenber 13, 1989) (enployee discharged for failing to
report to work on one day).

Al t hough M. G bson cl ai mred he was singled out by M. Wl z,
an exam nation of the record of other enployees who were pl aced
on attendance control prograns shows no such disparate treatnment.
On April 21, 1986, Clyde Burke was placed on attendance
gui delines requiring himto have perfect attendance for 90 days.
On June 2, 1987, he was once again placed on such guidelines. He
arrived one hour late to work on June 30, 1987, and was suspended
for five days, a greater penalty than M. G bson received for the
first violation of his guidelines. On Novenmber 21, 1987, M.

Bur ke was again one hour late to work and his enpl oyment was
term nat ed.

On March 18, 1987, Clifford Mnter was placed on such
gui delines. He missed a portion of one day to go to court and al
of the next day. He was suspended and was told that any further
absences would result in his term nation. Duane Dahlin was pl aced
on simlar guidelines also, in that he was given a final warning
that if he had further absences, his enploynent woul d be
termnated. It is clear that M. G bson was not singled out. In
fact, it appears that he was treated sonewhat nore |eniently than
hi s co-workers.

M. G bson attenpted to make an issue of the fact that M.
Wal z, a superintendent, was directly involved in his discipline.
The evidence was that M. Wil z's invol venent was not unusual . For
exanpl e, the menorandum concerning the termination of M. Burke's
enpl oyment was signed by a superintendent, as were his attendance
gui del i nes. The nmenorandum term nati ng Robert
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Kesterson's enpl oynent for three absences was signed only by M.
Walz. M. Neely's letter of discipline was signed by his
superi nt endent .

The procedure was that the Vice President and Genera
Manager must concur in a decision to discharge an enpl oyee,
al t hough he need not sign the letter of termnation. In this
case, both M. Lanmpard and M. Cosner, the M ne Manager, were
consul ted and concurred on the decision.

It nmust al so be recognized that in May, when he was
suspended, M. G bson was told that he shoul d deci de whet her he
want ed to conti nue enpl oynment at Bagdad. He was instructed at
that time: "If you fail to make a substantial inprovenent in your
overall performance, you will be termnated.” M. Rising was
trying, by neans of the | engthy suspension, to finally
comunicate to M. G bson that he had to i nprove or he would be
terminated. M. G bson's response was to take al nost three days
of f soon after he returned fromhis suspension. He took those
days off knowi ng that M. Walz woul d act agai nst him

Violation of such a "last chance" policy such as M. G bson
was under is not a violation of section 105(c). Mullins v.
Clinchfield Coal Co., 11 FMSHRC 1948 (ALJ Koutras, October 3,
1989). Application of the absentee policy was not directed solely
at M. G bson and no disparate treatnment was shown. See Sharp v.
Big El k Coal Co., 11 FMSHRC 382 (ALJ Koutras, March 1989).
Further the policy was applied to M. G bson |ong before he even
engaged in any arguably protected activity.

In evaluating the notivation in discharging M. G bson, sone
di scussion is appropriate of M. G bson's history of excuses
concerning his absences. There was undi sputed testinony from
persons other that M. Walz that M. G bson was in the habit of
gi ving suspect excuses, usually after the fact, for his absences.

VWen M. G bson's work record at Cyprus is considered as a
whole, it is clear that, as an enpl oyee, he had been given a
nunmber of chances to denonstrate that his enpl oyment should be
continued. His discharge on July 21, 1987, was really the
culmi nation of a career at Bagdad of absenteei sm and
unreliability. The evidence shows that his discharge was not
notivated in any part by protected activity, and it al so shows
that, even if protected activity played a part in his discharge,
M. G bson woul d have been di scharged in any event for his
unprotected activity in absenting hinself fromwork

In Bradley v. Belva Coal Conpany, 4 FMSHRC 982, 993 (June
1982), the Conm ssion stated as fol |l ows:
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As we enphasi zed in Pasula, and recently reenphasized in Chacon
the operator mnmust prove that it would have disciplined the mner
anyway for the unprotected activity alone. Ordinarily, an
operator can attenpt to denonstrate this by show ng, for exanple,
past discipline consistent with that neted out to the all eged

di scrimnatee, the miner's unsatisfactory past work record, prior
war nings to the mner, or personnel rules or practices forbidding
the conduct in question. Qur function is not to pass on the

wi sdom or fairness of such asserted business justifications, but
rather only to determ ne whether they are credible and, if so,
whet her they woul d have notivated the particul ar operator as

cl ai med.

Cyprus has satisfactorily shown with credi bl e evi dence a
ess justification for M. G bson's May 27th suspensi on and
uly 21st di scharge.

CONCLUSI ON OF LAW

1. Cyprus did not violate Section 105(c) of the Federal M ne
y and Health Act of 1977 ("the Act"), 30 U . S.C. 0O 815(c).

2. Any protected activity that M. G bson engaged in did not
y part notivated his suspension on May 27 or his discharge
ly 21.

3. Even if the suspension and discharge of M. G bson were
ated in any part by the fact that he engaged in protected
ity, he would have been suspended and di scharged for
tected activity al one.
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ORDER

In view of the foregoing findings and concl usions, and on
the basis of a preponderance of all of the credible testinmny and
evi dence adduced in this case, | conclude and find that M.

G bson has failed to establish that the respondent has

di scri m nated agai nst himor has otherw se harassed him or
retaliated agai nst himbecause of the exercise of any protected
rights on his part. Accordingly, his clainms for relief ARE DEN ED
and the Conplaint and this proceedi ng and are DI SM SSED

AUGUST F. CETTI

Adm ni strative Law Judge
e
FOOTNOTES START HERE

1. Section 105(c)(1) of the Act provides as foll ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation agai nst
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of mners or applicant for
enpl oynment in any coal or other mine subject to this Act because
such mner, representative of mners or applicant for enploynent,
has filed or nade a conplaint under the related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an alleged danger or safety or health violation in a coa
or other mne or because such miner, representative of nminers or
applicant for enmploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such representative of mners or applicant
for enmpl oynent has instituted or caused to be instituted any
proceedi ngs under or related to this Act or has testified or is
about to testify in any such proceedi ng, or because of the
exerci se by such miner, representative or miners or applicant for
enpl oyment on behal f of himself or of any statutory right
afforded by this Act.

2. The evidence indicates that M. G bson's belief
concerni ng personal aninmus was unfounded. Credi ble evidence was
presented that M. Rubash gave up the job at the concentrator in
an effort to upgrade his pay scale.

3. M. Gbson offered certain evidence that Cyprus did not
have a policy on drug and al cohol abuse. The credi ble testinony
was that a policy existed and was enforced and that a new policy
had been in the process of devel opnent for a considerabl e period
before M. G bson even claimed to nake any conpl ai nts about the
| ack of such a policy. Moreover, the tesinony about specific
i ncidents of discovery of drugs on the property is irrel evant
because there is no credible evidence that M. G bson ever
di scussed these incidents with Messrs. Walz, Rising, Mrris,
Cosner, or Lanpard.



