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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 89-205
PETI TI ONER A.C. No. 36-07756-03508
V. Kent No. 55 M ne

KENT COAL M NI NG COVPANY
RESPONDENT

DECI SI ON

Appearances: Evert Van Wjk, Esq., U S. Departnent of Labor
O fice of the Solicitor, Philadel phia,
Pennsyl vani a, for the Petitioner;
R. Henry More, Esq., Buchanan | ngersoll
Pittsburgh, Pennsylvania, for the Respondent.

Bef ore: Judge Maurer

This case is before ne upon the petition for civil penalty
filed by the Secretary of Labor pursuant to Section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et
seq., the "Act," charging the Kent Coal M ning Conpany (Kent)
with a violation of the mandatory standard found at 30 CF. R 0O
48.26(a) and proposing a civil penalty of $1,000 for that
viol ation. The general issue before nme is whether Kent violated
the cited standard and, if so, the appropriate civil penalty to
be assessed in accordance with Section 110(i) of the Act.

Pursuant to notice, a hearing on the nerits was held in this
matter on January 18, 1990, in Pittsburgh, Pennsylvania. A
post-hearing brief was filed by the respondent on March 2, 1990,
and the Secretary waived its right to file post-hearing argunent
by letter dated March 7, 1990. | have considered the entire
record of proceedings and the contentions of the parties in
meki ng the follow ng decision

STI PULATI ONS

The parties have agreed to the foll owi ng stipulations, which
| accept:

1. That Kent M ne Number 55 is owned and operated by the
Kent Coal M ning Conpany and is subject to the jurisdiction of
the Federal M ne Safety and Health Act of 1977.
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2. The Administrative Law Judge has jurisdiction over these
proceedi ngs.

3. Citation No. 2894017 and Order No. 2894016 were properly
served by a duly authorized representative of the Secretary of
Labor on an agent at the Kent Coal M ning Conpany and nmay be
admtted into evidence for the purpose of establishing due
i ssuance but not for the truth of the matters asserted therein.

4. Kent Coal M ning Conpany dempnstrated good faith in the
abatenent of the Citation and O der

5. The assessnent of a civil penalty in the proceeding wll
not affect the Kent Coal M ning Conpany's ability to continue
busi ness.

6. The appropriateness of the penalty, if any, to the size
of the coal operator's business should be based on the fact that
Kent Coal M ning Company No. 55's annual production is 30,440
tons and the annual production of it and its affiliated conpanies
whi ch are al so subsidiaries of the Rochester and Pittsburgh Coa
Conpany is 9, 386,168 tons.

7. Fred Albright, who was referred to in Citation No.
2894017, became an enpl oyee of the Kent Coal M ning Company on
May 12, 1980. Prior to becom ng an enpl oyee of Kent, M. Al bright
had been, since April 12, 1978, an enployee of a predecessor
surface coal mning conpany which was acquired by Kent. Prior to
the i ssuance of the Citation No. 2894017 on March 10, 1989, he
had | ast received annual refresher training pursuant to 30 CF. R
O 48.28 on Cctober 28, 1988. His job classification was that of
dragline oiler.

8. Ronald Boltz, who was referred to in Citation No.
2894017, became an enpl oyee of the Kent Coal M ning Company on
Decenmber 3, 1979. Prior to becom ng an enpl oyee of Kent, M.
Boltz had been, since September 5, 1972, an enpl oyee of a
predecessor surface coal mning conpany which was acquired by
Kent. Prior to the issuance of the Citation, he |ast received
annual refresher training pursuant to 30 CF. R [0 48.28 on
October 21, 1988. His job classification was that of a highlift
oper at or.

9. WlliamC. Guntrum who was referred to in Citation No.
2894017, became an enpl oyee of the Kent Coal M ning Conmpany on
April 27, 1982. Prior to becom ng an enpl oyee of Kent, M.

Gunt rum had been, since Septenber 5, 1972, an enpl oyee of a
predecessor surface coal mning conpany which was acquired by
Kent. Prior to the issuance of the Citation, he |ast received
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annual refresher training pursuant to 30 CF. R [ 48.28 on
October 16, 1988. His job classification was that of a dozer
oper at or.

10. Charles D. Janes, who was referred to in Citation No.
2894017, became an enpl oyee of the Kent Coal M ning Company on
Decenber 3, 1979. Prior to becom ng an enpl oyee of Kent, M.
James had been, since April 9, 1973, an enpl oyee of a predecessor
surface coal mning conpany which was acquired by Kent. Prior to
the issuance of the Citation, he |ast received annual refresher
training pursuant to 30 C.F. R [0 48.28 on Cctober 21, 1988. His
job classification was that of a dozer operator

11. Charles R Janes, who was referred to in Citation No.
2894017, became an enpl oyee of the Kent Coal M ning Company on
Decenber 3, 1979. Prior to becom ng an enpl oyee of Kent, M.
James had been, since May 21, 1974, an enployee of a predecessor
surface coal mning conpany which was acquired by Kent. Prior to
the issuance of the Citation, he |ast received annual refresher
training pursuant to 30 C.F. R [0 48.28 on Cctober 28, 1988. His
job classification was that of a highlift operator

12. Ronald G Peiffer, who was referred to in Citation No.
2894017, became an enpl oyee of the Kent Coal M ning Company on
Decenber 3, 1979. Prior to becom ng an enpl oyee of Kent, M.

Pei ffer had been, since May 24, 1972, an enpl oyee of a
predecessor surface coal mning conpany which was acquired by
Kent. Prior to the issuance of the Citation, he |last received
annual refresher training pursuant to 30 CF. R [ 48.28 on

Oct ober 28, 1988. His job classification was that of a dragline
oper at or.

13. David A. Scholl, who was referred to in Citation No.
2894017, became an enpl oyee of the Kent Coal M ning Company on
Decenber 3, 1979. Prior to becom ng an enpl oyee of Kent, M.
Schol | had been, since April 12, 1978, an enpl oyee of a
predecessor surface coal mning conpany which was acquired by
Kent. Prior to the issuance of the Citation, he |last received
annual refresher training pursuant to 30 CF. R [ 48.28 on
Cct ober 21, 1988. His job classification was that of a truck
oper at or.

14. James W Tarr, who was referred to in Citation No.
2894017, became an enpl oyee of the Kent Coal M ning Company on
Decenmber 3, 1979. Prior to becomi ng an enpl oyee of Kent, M. Tarr
had been, since April 3, 1978 an enpl oyee of a predecessor
surface coal mning conmpany which was acquired by Kent. Prior to
the issuance of the Citation, he |ast received
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annual refresher training pursuant to 30 CF. R [ 48.28 on
Cctober 21, 1988. His job classification was that of a truck
oper at or.

15. Gl bert Wodley, who was referred to in Citation No.
2894017, became an enpl oyee of the Kent Coal M ning Company on
Decenber 3, 1979. Prior to becom ng an enpl oyee of Kent, M.
Wyodl ey had been, since June 13, 1974, an enpl oyee of a
predecessor surface coal nining conpany which was acquired by
Kent. Prior to the issuance of the Citation, he |last received
annual refresher training pursuant to 30 CF. R [ 48.28 on
October 21, 1988. His job classification was that of a dozer
oper at or.

16. Daniel R Dunlap, Jr., who was referred to in Citation
No. 2894017, becane an enpl oyee of the Kent Coal M ning Conpany
on May 19, 1980. Prior to beconm ng an enpl oyee of Kent, M.
Dunl ap had been, since June 4, 1979, an enployee of a predecessor
surface coal mning conmpany which was acquired by Kent. Prior to
the issuance of the Citation, he |ast received annual refresher
training pursuant to 30 C.F. R [ 48.28 on Cctober 21, 1988. His
job classification was that of a mechanic.

17. W R Shondel neyer, Jr., who was referred to in Citation
No. 2894017, becane an enpl oyee of the Kent Coal M ning Conpany
on May 12, 1980. Prior to beconm ng an enpl oyee of Kent, M.
Shondel neyer had been, since April 17, 1978, an enpl oyee of a
predecessor surface coal nmining conpany which was acquired by
Kent. Prior to the issuance of the Citation, he |last received
annual refresher training pursuant to 30 CF. R [ 48.28 on
Cct ober 28, 1988. His job classification was that of a fuel truck
oper at or.

18. Kevin J. Buggey, who was referred to in Citation No.
2894017, became an enpl oyee of the Kent Coal M ning Company on
May 14, 1982. Prior to the issuance of the Citation, he |ast
recei ved annual refresher training pursuant to 30 C.F. R 0O 48.28
on Cctober 28, 1988. His job classification was that of a
servi ceman.

19. Galen L. Smith, who was referred to in Citation No.
2894017, became an enpl oyee of the Kent Coal M ning Company on
Decenber 3, 1979. Prior to becom ng an enpl oyee of Kent, M.
Smith had been, since May 22, 1972, an enpl oyee of a predecessor
surface coal mning conpany which was acquired by Kent. Prior to
the issuance of the Citation, he |ast received annual refresher
training pursuant to C.F. R [ 48.28 on Cctober 21, 1988. His job
classification was that of a highwall m ner operator
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20. Carl A. Smith, who was referred to in Citation No. 2894017,
became an empl oyee of the Kent Coal M ning Conpany on Decenber 3,
1979. Prior to becom ng an enpl oyee of Kent, M. Snmith had been
since Decenber 29, 1970, an enpl oyee of a predecessor surface
coal mning conpany which was acquired by Kent. Prior to the
i ssuance of the Citation, he last received annual refresher
training pursuant to 30 C.F.R [ 48.28 on COctober 28, 1988. Hs
job classification was that of a highwall niner operator

21. Samuel T. Peace, Jr., who was referred to in Citation
No. 2894017, becane an enpl oyee of the Kent Coal M ning Conpany
on Septenmber 27, 1979. Prior to the issuance of the Citation, he
| ast received annual refresher training pursuant to 30 CF. R 0O
48.28 on Cctober 21, 1988. His job classification was that of a
servi ceman.

22. John E. Val kosky, who was referred to in Citation No.
2894017, became an enpl oyee of the Kent Coal M ning Conmpany on
Decenmber 3, 1979. Prior to becom ng an enpl oyee of Kent, M.

Val kosky had been, since April 19, 1974, an enpl oyee of a
predecessor surface coal mning conpany which was acquired by
Kent. Prior to the issuance of the Citation, he |ast received
annual refresher training pursuant to 30 CF. R [0 48.28 on
October 28, 1988. His job classification was that of a fork lift
oper at or.

23. Herman M Bl akl ey, who was referred to in Citation No
2894017, becanme an enpl oyee of the Kent Coal M ning Conmpany on
May 21, 1984. Prior to the issuance of the Citation, he |ast
recei ved annual refresher training pursuant to 30 C.F.R 0O 48.28
on Cctober 20, 1988. His job classification was that of a shift
f oreman.

24. At the tinme of the issuance of Citation No. 2894017,
Edward F. Nett, Jr., who was referred to in Citation No. 2894017,
was an enpl oyee of Metec, Inc., a contractor at the Kent No. 55
M ne. Prior to the issuance of the Citation, he |last received his
annual refresher training, pursuant to 30 C.F. R 0O 48.28, on
Cct ober 21, 1988.

25. At the tinme of the issuance of Citation No. 2894017,
Vi nce Henderson, who was referred to in Citation No. 2894017, was
an enpl oyee of Metec, Inc., a contractor at the Kent No. 55 M ne.
Prior to the issuance of the Citation, he |last received his
annual refresher training, pursuant to 30 C.F. R 0O 48.28, on
Cct ober 21, 1988.

26. At the tine of the issuance of Citation No. 2894017,
Paul Gl bert, who was referred to in Citation No. 2894017, was an
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enpl oyee of Metec, Inc., a contractor at the Kent No. 55 M ne.
Prior to the issuance of the Citation, he |ast received his
annual refresher training, pursuant to 30 C.F.R 0O 48.28, on
Cct ober 28, 1988.

27. At the tinme of the issuance of Citation No. 2894017,
Randal | K. Osl onian, who was referred to in Citation No. 2894017,
was an enpl oyee of Metec, Inc., a contractor at the Kent No. 55
M ne. Prior to the issuance of the Citation, he |last received his
annual refresher training, pursuant to 30 C.F. R 0O 48.28, on
February 6, 1989.

28. Prior to being assigned to the Kent No. 55 site, the
m ners who were referred to by name in the Citation had
previously worked at other mne sites operated by Kent but having
different MSHA identification nunbers. They did not receive newy
experienced mner training pursuant to 30 C.F. R 0 48. 26(a)
related specifically to this particular mne site prior to
comenci ng work at the Kent No. 55 mne site.

29. The miners referred to by name in the Citation were, as
of the date of the Citation, experienced mners as defined in 30
C.F.R [ 48.22(b).

DI SCUSSI ON AND FI NDI NGS

Citation No. 2894017, issued on March 10, 1989, charges a
violation of the mandatory standard found at 30 C.F. R [ 48. 26(a)
and al |l eges:

The follow ng enpl oyees of Kent No. 55 mine, Ronald
Boltz, Bill Guntrum David Scholl, Kevin Buggey, Dan
Dunl ap, Janes Tarr, Bill Shondel neyer, Fred Al bright,
Sam Peace, Gl bert Wodl ey, Edward Nett, Jr., Randal
Csl oni an, Galen Smith, Vince Henderson, Paul G| bert,
John Val kosky, Charles Janes, Carl Smith, Ronald

Pei ffer, Charles James and Herrman Bl akl ey were working
at the 001 pit without first being given training under
48.26(a) 30 C.F.R The enployees were transferred to
this mne approximately three weeks ago and have had
annual training under ID No. 36-02854 but, no such
training was provided for this mne site. A 1045/ order
(No. 2894016) has been issued in conjunction with this
citation.

At the hearing and on the record, the above citation was
anended to all ege a non-S&S violation and also to delete the nanme
of Herman Bl akl ey, who was a supervisor at the mne. It is MSHA
policy that supervisors are not required to undergo the training
requi renents of Part 48.
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That anendnent left twenty mners named in the citation. Al
experienced mners. Sixteen of them are Kent enpl oyees of
relatively I ong standing. Mdst have been with Kent for over ten
years. The other four naned miners are enpl oyees of Metec, Inc.
a contractor hired by Kent to assist in the operation of the
hi ghwal | m ning machi ne | eased from Metec. These four mners had
wor ked at Kent | ocations for approxi mtely one year. They had
nost recently been assigned to the Brick Church site along with
the mpjority of the Kent enpl oyees cited herein.

Kent operates a nunber of relatively small surface mning
sites under various MSHA ID nunbers. In early 1989, February or
March, Kent began to nove sone of its mning equipment and m ners
fromits Iselin 10 and Brick Church sites to its Kent No. 55
site. The MSHA I D nunber for this site (No. 55) had previously
been assigned to another site approximately 2000 feet away known
as the Kent No. 56 M ne.

The m ners at the Kent No. 55 site were operating the sane
equi pnment that they operated at the sites where they had
previ ously been assigned and perform ng the sanme sort of tasks.
The Brick Church and Iselin 10 sites were simlar to the Kent No.
55 site. Al had highwalls; the ground control plans and
comuni cations set-ups were sinmlar, and the safety procedures
were the sanme. Furthernore, they worked for the same Kent
supervi sory personnel that they had worked for at the previous
m ne sites.

When a miner was assigned to a new work | ocation, he would
receive instructions fromhis supervisor as to his duties when he
arrived at the site, but he was not formally given the newy
enpl oyed experienced mner training set out in 30 CF.R O
48. 26(a) .

I nspect or Kopsic based the citation he issued on an
unwritten MSHA policy which mandates newy enpl oyed experienced
m ner training whenever a miner transfers fromone mne site to
another if the MSHA mine identification nunbers are different.
The critical feature of this policy is the mne identification
nunmber. If the mne site has a different I D nunber than the mne
site where the mner was previously assigned to work, even if for
the sane enployer, this triggers a requirenment for nemy enpl oyed
experienced mner training. This is the case even if the two
m nes are right next to each other. On the other hand, an
operator can have as many different mnes as he wants under the
same | D nunmber, mles apart fromeach other, as long as all the
m nes are in the sane county and i nspected out of the same MSHA
field office. In the latter case, the enployer is free to

are
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transfer his workers to and anbng his various sites w thout
concerning himself with the newly enpl oyed experienced ni ner
training.

Kent's position in this case is that the twenty mners at
i ssue here are not newy enployed experienced mners required to
be trained under 30 C.F.R [ 48.26(a) because they did not change
enpl oyers when they changed job sites. "Newy enployed" is not
specifically defined in the regul ati ons and Kent urges that a
comonly accepted definition of the termbe used. That is, that a
"newl y enpl oyed" person is a "newly hired" person, not an
enpl oyee who nmerely shifts his worksite, but does not change his

enpl oyer.

As between the two interpretations, Kent's is clearly the
nore reasonable. It gives effect to the usual neaning of the
words "newly enpl oyed". Moreover, the Secretary's interpretation
as inplenmented by its unwitten policy, creates a distinction
based solely on mine ID nunbers which is arbitrary at best. Using
that interpretation, if the three Kent surface mine sites
mentioned herein were located in the sane county in Pennsylvania
and were inspected out of the sane MSHA field office, and if the
operator requested it, they could be assigned the sane Mne |ID
nunber and no section 48.26(a) training would be required in this
i nstance. However, in this situation, the operator requested a
different I D nunber for this particular site, and the training is
therefore required. This policy/interpretation |acks any rationa
basis in my opinion.

Therefore, | find that the Secretary's policy in this case
is not entitled to deference. To begin with, it just doesn't nake
any comon sense as a practical matter. If a miner can be
transferred by his enployer fromone job site to another, ten or
fifteen mles away, and be required to undergo section 48.26(a)
trai ni ng dependi ng only on whether or not his enployer put the
sanme mne |ID nunber on the second worksite, that is nonsense. It
al so has nothing to do with being newly enployed. Secondly, the
"policy" is unwitten. It is not included in the 1988 Program
Pol i cy Manual which purports to contain all MSHA policies
concerning training and retraining of mners under Part 48.
Accordingly, even assuming this interpretation of the standard or
"policy" exists, there apparently was no notice of it to the
public or nore specifically to the m ne operators.

In Secretary v. Garden Creek Pocahontas Co., 11 FMSHRC 2148
(1989), the Commi ssion addressed a particular interpretation of
the Secretary that was not contained within the plain |Ianguage of
the standard in the follow ng | anguage:

A regul ation cannot be applied in a manner that fails
to informa reasonably prudent person of the conduct
required.

11 FMSHRC at 2152.
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In this case, the interpretation of "newy enpl oyed experienced
m ner" espoused by the Secretary, fails to provide any reasonabl e
noti ce of the conduct required and, for that reason also should
be rejected.

The mners involved in this case were all experienced m ners
and they all had current annual refresher training under 30
C.F.R Part 48. | conclude that this is all that Part 48 requires
given the facts of this case. No violation of 30 CF.R O
48. 26(a) existed because none of these miners was a newy
enpl oyed miner by virtue of the fact that his enployer noved him
fromlselin 10 or Brick Church to Kent No. 55. Nothing concerning
their enploynent status changed as a result of this transfer

ORDER

Based on the above findings of fact and conclusions of | aw,
I T | S ORDERED:

Citation No. 2894017 | S VACATED, and no penalty may be
assessed.

Roy J. Maurer
Adm ni strative Law Judge



