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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

JI M WALTER RESOURCES, | NC., CONTEST PROCEEDI NG
CONTESTANT
Docket No. SE 89-16-R
V. Citation No. 3012039; 10/25/88
SECRETARY OF LABOR, No. 3 M ne
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MsHA) , Mne |.D. # 01-00758
RESPONDENT
SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 89-42
PETI TONER A.C. No. 01-00758-03732
V. No. 3 M ne
JI M WALTER RESOURCES, | NC.
RESPONDENT
DECI SI ON

Appear ances: W I Iliam Lawson, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Birmi ngham Al abam
for the Secretary of Labor;

H. Thomas Wells, Jr., Esq., Mynard, Cooper
Frierson, and Gale, P.C., Birm ngham Al abama
for JimWlter Resources, Inc.

Before: Judge Melick

These consol i dated cases are before nme under section 105(d)
of the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
801 et seq., the "Act," to contest Citation No. 3012039 issued by
the Secretary of Labor pursuant to Section 104(a) of the Act
agai nst Jim Walter Resources, Inc., (JimWalter) and for review
of civil penalties proposed by the Secretary for the violation
all eged therein. Mdre particularly the underlying issue is
whet her Jim Walter's proposed change in its Ventilation System
Met hane and Dust Control Plan (Ventilation Plan), which was
rejected by the Secretary would at all tinmes guarantee no |ess
than the sanme neasure of protection afforded the nmners at the
subj ect m ne by the existing provisions of the Ventilation Plan

The citation at bar alleges a violation of the standard at
30 CF.R 0O 75.316 and, as anmended, charges as foll ows:
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The Jim Walter Resources No. 3 m ne has inplenented and adopted
the proposed change in the supplenent to the Ventilation System
Met hane and Dust Control Plan identified as 9-1V-52, which
requested a change in the air current of 25,000 cfmbe permtted
prior to be [sic] construed as a mgjor air change. This request
has been denied in witing by the District Manager. On 10/ 25/ 88
JWR Inc., was operating the No. 3 Mne w thout having adopted a
Ventilation Plan which had been approved by the Secretary.

By letter dated Septenber 29, 1988, Jim Walter had requested
a change in its existing approved Ventilation Plan. That letter
directed to Carl Boone, the Acting District Manager of M ne
Safety and Health Administration District No. 7, reads as
fol |l ows:

Pl ease substitute the attached page for page 9 of the
current approved ventilation plan signed Septenber 15,
1988. The only difference between the two pages is that
the attached page specifies 25,000 cfmor greater air
change on a section split be considered a major change.
The supplement will be inplemented upon approval

More particularly JimWalter sought to add the follow ng
| anguage to its Ventilation Plan: "[a] ventilation change of

25,000 C.F.M or greater of any section split will be considered
a mgjor air change and the change will be nmade according to
75.322."

Acting District Manager Boone rejected this request in the
following letter addressed to M ne Manager G W Coates:

The proposed supplenment to the Ventilation System and
Met hane and dust Control Plan dated Septenmber 29, 1988,
whi ch seeks to nmake a change of 25,000 CFM be

consi dered a maj or change, has been revi ewed and cannot
be approved.

Currently any change | ess than 9,000 CFM can be made. A
change greater than 9,000 CFM woul d not provide the
sane neasure of protection to the m ners.

A subsequent request for the same change was again rejected
by M. Boone in the following letter to Coates:

Your request dated January 19, 1988, that the anount of
air considered to be a major ventilation change at the
above mne be increased to a maxi num of 25,000 cfm has
been reviewed by the District
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ventilation staff. The National Coal Mne Health and Safety

I nspection Manual for Underground Coal M nes states, in part,
that any ventilation change in which any split of air is

i ncreased or decreased by an anobunt equal to or in excess of
9,000 cfmis considered a major change. Historically, this 9,000
cfmlimt has been established for about 17 years; therefore,
this request is denied.

Thi s Comm ssion discussed the underlying | egal authority for
the Iitigation of disputed ventilation plans in Secretary v.
Carbon County Coal Co., 7 FMSHRC 1367 (1985). It stated in this
regard as follows:

The requirenent that the Secretary approve an
operator's mne ventilation plan does not mean that an
operator has no option but acquiesce to the Secretary's
desires regarding the contents of the plan. Legitimte
di sagreenments as to the proper course of action are
bound to occur. In attenpting to resolve such

di fferences, the Secretary and an operator nust
negotiate in good faith and for a reasonabl e period
concerning a disputed provision. Where such good faith
negoti ation has taken place, and the operator and the
Secretary remain at odds over a plan, review of the

di spute may be obtained by the operator's refusal to
adopt the disputed provision, thus triggering
litigation before the Comr ssion. Penn Allegh Coal Co.
3 FMSHRC 2767, 2773 (Decenber 1981). Carbon County
proceeded accordingly in this case. The conpany
negotiated in good faith and for a reasonabl e period
concerning the volume of air to be supplied the
auxiliary fans. Carbon County's refusal to acquiesce in
the Secretary's denmand that the plan contain a free

di scharge capacity provision led to this civil penalty
proceedi ng.

It is not disputed in this case that JimWlter negoti ated
in good faith and for a reasonable period concerning the disputed
provision. While in this case it was the refusal to approve Jim
Wal ter's proposed change in the plan that led to this contest and
civil penalty proceeding the underlying issue is anal agous and
revi ew under the Carbon County rationale is warranted. The
Commi ssion did not designate in the Carbon County deci sion which
party must bear the burden of proof nor did it set forth the
standard of proof to be applied. The parties hereto have agreed
however that Jim Walter, as the noving party attenpting to
i nclude the disputed provision into its Ventilation Plan, has the
burden of proof. See 5 U . S.C. 0O 556 (d). | have further
determ ned by anal ogy that the standard of proof in this
proceedi ng should be the same standard applicable in
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nodi fication proceedi ngs under Section 101(c) of the Act.1

Thus | find that Jim Walter bears the burden in this proceeding
of proving by a preponderance of the evidence that its
alternative nmethod of achieving the result (purpose) of the
standard at 30 C.F.R [0 316 and of its Ventilation Plan will at
all times guarantee no |l ess than the same nmeasure of protection
afforded the miners at its mne by such standard and its existing
Plan.2 By applying this standard to the case at bar it is

clear that JimWlter has failed to sustain its burden of proof.

Under current application of the JimWlter Ventilation Plan
and within the framework of 30 C.F.R [0 75.322 any ventil ation
change in which any split of air is to be increased or decreased
by an anpbunt equal to or in excess of 9,000 cfm nmust be made only
when the mine is idle and that before m ne power can be restored
in all areas affected by the ventilation changes an exami nation
nmust be performed in accordance with 30 CF. R 0O 75.303. It is
acknow edged that during the course of m ning operations
occasi ons do arise in which additional air is needed to ventilate
nmet hane and dust from a working section. Under MSHA' s current
application of the standard at 30 CF. R 0O 75.322 JimWlter is
permtted to increase air by 9,000 cfmw th m ners underground
and the mne operating with electrical power. In the event a
greater quantity of air is needed, MSHA requires that such
changes be nmade while the mine is idle with the miners outside. The
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essence of JimWalter's requested change in its Ventilation Plan
is that it be permitted to increase ventilation by as nmuch as
25,000 cfmwith mners remaining underground and the mne
operating. In other words JimWlter is requesting to be all owed
to make ventilation changes up to 25,000 cfmw thout having to
renove the mners or perform an exam nation of the affected areas
in accordance with 30 CF.R [0 75.303 before restoring nine power
and resum ng production. JimWlter therefore has the burden of
provi ng that nmaki ng such ventilation changes is at |east as safe
with mners underground, without cutting power and wi thout
perform ng examinations in accordance with 30 C.F. R O 75. 303.

In support of its position, JimWlter cites conputer
simulations and in-mne tests it perfornmed purportedly show ng
that altering the air flow by as nmuch as 25,000 cfmdid not
result in what its experts deened to be significant ventilation
changes. It is not disputed however that these sinulatious and
tests cannot possibly address the nmultitude of potentia
vari abl es that can and do occur in such a conplex systemas the
JimWalter No. 3 Mne. The results of a 25,000 cfmair change
cannot therefore be reliably predicted. Based on the Secretary's
credi bl e evidence, the consequences could be serious including an
i nundati on of excess methane in the working areas. Clearly the
safer practice is to make the requested ventilation changes while
the mne is idle and then to conduct an inspection before
allowing the miners to return underground. |Indeed one of Jim
Walter's own experts, senior mne engineer Richard Pate,
essentially agreed in the follow ng colloquy at hearing:

Q M. Pate, when a change, a ventilation change is
made in the mne, let's just assume that a 25, 000
change was made during this study, how can you be
assured of what the affects of that change are going to
be in other areas of that m ne w thout first going and
checki ng and seeing on those conditions?

A. There's no other way to know besides checking, doing
a check of the parts of the mne

Q So would it be safer fromthe mners' standpoint for
wor kers down there that when a change such as 25,000 is
made to go and exam ne those areas to see what the
conditions are before permtting themin the return?

A. It is a normal practice when any air change is made
for us to examine the areas to see what effect it has
had on the m nes.
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Q That would be the safest route to go?

A. Yes.
(Tr. 36-37).

The opinion of the operator's expert is reinforced by the
Secretary's evidence in this case. Under the circunstances Jim
Wal ter has not sustained its burden of proving that the proposed
alternative procedures set forth in its proposed nodification to
its Ventilation Plan would at all tines guarantee no | ess than
the sanme measure of protection afforded the mners at its mne by
the application of the regulatory standards and the existing
Ventilation Plan. The violation in the citation is according
proven as charged. Considering the absence of any hazard under
the limted circunstances of this case and that the purpose of
the issuance of the citation in this case was to have the
attenpted modification to its Ventilation Plan reviewed by the
Conmi ssion, the proposed civil penalty of $20 is clearly
appropri ate.

ORDER

JimWalter Resources, Inc., is directed to pay a civi
penalty of $20 within 30 days of the date of this decision

Gary Melick
Adm ni strative Law Judge
FOOTNOTES START HERE

1. Section 101(c) of the Act reads in relevant part as
fol |l ows:

Upon petition by the operator or the representative of
m ners the Secretary may nodi fy the application of any nmandatory
safety standard to a coal or other mne if the Secretary
determ nes that an alternative nmethod of achieving the result of
such standard exists which will at all tinmes guarantee no | ess
than the same neasure of protection afforded the mners of such
m ne by such standard, or that the application of such standard
to such mne will result in a dimnution of safety to the mners
in such mne.***

2. The Secretary argues that whatever decision is nmade by
the MSHA District Manager, whether to i npose a new plan provision
over the operator's objection or whether to refuse to include a
provision the operator desires, is to be reviewed under an
"arbitrary and capricious" standard. The "arbitrary and
capricious" standard is however only applicable under the
Admi nistrative Procedure Act to judicial review of fina
adm nistrative action followi ng the adm nistrative hearing. See 5
U S.C 0O706(2)(A.



