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Appearances: Teresa Taylor, Esq., Cook Law O fice, Witesburg,
Kentucky, for Contestant (Golden Qak);
W F. Taylor, Esq., Ofice of the Solicitor
U. S. Department of Labor, Nashville, Tennessee,
for the Secretary of Labor (Secretary).

Bef ore: Judge Broderick
STATEMENT OF THE CASE

Gol den Cak filed a Notice of Contest on May 17, 1990,
chal l enging a section 104(a) citation issued by MSHA on April 12,
1990, alleging a violation of 30 CF.R [ 75.1712-1. The citation
requi red abatenment of the violation by May 14, 1990. Because
Gol den GCak had been inforned that a withdrawal order would be
i ssued for failure to abate, it sought an expedited hearing on
its notice of contest. After the case was assigned to ne, MSHA
extended the abatenent tinme for 30 days. Pursuant to notice
i ssued May 18, 1990, | called the case for hearing on June 12,
1990, in Hazard, Kentucky. Cecil Davis, M chael Keene, and John
Hendl ey testified on behalf of the Secretary. WIllard Back, Hiram
Standi fur, Jr., and Ross Keegan testified on behalf of Gol den
Cak. At the conclusion of the testinony, both parties argued

their positions on the record. | considered the record and the
contentions of the parties in issuing a bench decision in which
nodi fied the citation and affirned it as nodified. | disnissed

Gol den QOak's contest. Pursuant to 29 C.F.R [0 2700.65, | herewith
reduce that oral decision to witing.

FI NDI NGS OF FACT

1. Golden Cak Mning Co., L.P., is the owner and operator
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of an underground mine in Letcher County, Kentucky known as
Gol den GCak No. 4 M ne.

2. CGol den Cak began operating the subject mine in April 1986
under the corporate nane Golden OGak M ning Co., Inc. The
conpany's ownership and | egal structure were changed in about
July 1989 to Golden Gak M ning Co., L.P.

3. The mine is about 3 to 3-1/2 niles deep and crosses a
nunber of abandoned mines as well as a sandstone fault area. It
has two mining sections and operates one nmai ntenance and two
production shifts.

4. On Cctober 20, 1986, the MSHA District Manager, under 30
C.F.R 0 75.1712-4, granted Gol den QCak, upon its witten
application, a waiver of the requirenments contained in 30 C. F.R
0 75.1712-1 for surface bathing facilities at the No. 4 M ne
Approxi mately 23 mners were enployed at the nine

5. On May 31, 1988, the MSHA District Manager again issued a
wai ver under 0O 75.1712-4 to Gol den Cak for the No. 4 M ne.
Approxi mately 105 miners were enpl oyed at the m ne

6. In about July 1989, after the ownership of Golden Gak and
its conmpany nane and structure were changed, the mning pernits
were transferred to the new conpany. The MSHA nine |.D. nunber
remai ned the sane however.

7. On Decenber 5, 1989, Golden Cak filed a request for
wai ver of the requirenents for surface bathing facilities and
cl othing change roonms with the MSHA Di strict Manager pursuant to
30 CF.R 0O 75.1712-5. It submitted a petition signed by all the
enpl oyees of the mine, 85 in nunmber, stating that they did not
desire that bathing facilities be made avail able. The request, on
an MSHA form indicated that the life of the nmine is greater than
one year, that an adequate source of suitable water is not
avail abl e on mine property, and that centrally | ocated bathing
facilities would not be practical. The reason given for this |ast
conclusion is that "enpl oyees prefer to bath at home at present
time."

8. Federal inspector Cecil Davis made an eval uation of the
request for waiver in January 1990. He deternined that the m ne
had an adequate water supply, that it had a trailer used as a
clothing change area, and that it had portable sanitary toil et
facilities. He discussed mning projections with Golden Gak
managenment officials and concluded that the nine had a remaining
life of four years. Inspector Davis recommended that the waiver
be deni ed.

9. In January 1990, M chael Keene was the Acting District
Manager in MSHA District 6. He reviewed Golden Oak's application
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and I nspector Davis' evaluation. On January 24, 1990, he denied
Gol den Cak's request for an extension of the waiver. The letter
of denial stated that an investigation at the subject m ne

di sclosed that it was practical to develop a private water
supply, that an adequate supply of electricity existed, that
there was an adequate area to construct or provide portable
bathing facilities and that the |ife of the mne was

approxi mately four years.

10. On April 12, 1990, Inspector Davis, in the course of a
regul ar safety and health inspection of the subject nine, issued
a 104(a) citation for a violation of 30 CF. R 0O 75.1712-1
because bathing facilities, clothing change roonms and sanitary
facilities were not provided at the m ne and a request for a
wai ver of these requirenents was deni ed on January 26, 1990.
Abat ement was required by May 14, 1990.

11. On May 7, 1990, Acting District Manager Keene met with
Wllard Back, Golden OCak's Safety Director. Back infornmed Keene
that the life of the m ne was approximately 2 years. He stated
that Gol den Cak drilled a well on the mine property but only
obtained 5 gallons of water per mnute. The m ne was using water
from an abandoned mine. It was believed that the source of this
wat er was an underground stream Nothing was brought up to M.
Keene which in his opinion was sufficient to cause himto change
his prior decision denying the waiver.

12. John Hendl ey, an industrial hygienist enployed by MSHA
estimted that the subject mne used at |east 36,000 gallons of
water per day in its mning operation. Approximtely 2700 gall ons
additionally per day would be needed for bathing facilities for
85 miners.

13. A water sanple taken fromthe subject mne on May 31
1990, showed that the water was not suitable for drinking, but
was suitable for bathing. It could be nmade suitable for drinking
with a slight chlorination treatment.

14. On May 17, 1990, CGolden Oak's Vice President wote to
MSHA, asking for reconsideration of the waiver request. The
letter estimated the Iife of the mne at 2 years.

15. At the hearing, Colden CGak's Manager of Engi neering,
Ross Keegan, estinated the mne |ife at a nmaxi num of 16 nonths.
He expl ai ned that as of May 29, 1990, the estimated life was 2
years, but that recent adverse conditions had resulted in the
reduction to 16 nonths. He stated that although a small quantity
of water was taken froma well and an erratic source of water was
bei ng used from an abandoned m ne, Golden Oak still had to truck
in water on occasion to supply the mning equi pment. Keene had
not been nmade aware of the fact that water was trucked in; in
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fact, Golden Cak's Safety Director was not aware of it until the
day before the hearing.

16. Keegan testified that it would take approxi mtely 9
mont hs to get governnment approval for a bathing facility and
approximately 3 additional nmonths to construct one. The estimated
nine nonth period included environnental studies, and the
approval of a sewage treatnent facility. These allegations were
not made to M. Keene at the tinme the waiver was sought, nor at
the tinme reconsideration of the denial was requested.

17. On May 17, 1990, Inspector Davis extended the abatenent
time to June 18, 1990. The extension was granted because Gol den
Cak was | ooking into the feasibility of constructing bathing
facilities and had water sanpling tests perforned.

REGULATI ONS

30 CF.R 0O 75.1712, 75.1712-1, 75.1712-4 and 75.1712-5
provi de as follows:

0 75.1712 Bath houses and toilet facilities
[Statutory Provisions]

The Secretary nay require any operator to provide
adequate facilities for the miners to change fromthe
cl ot hes worn underground, to provide for the storing of
such clothes fromshift to shift, and to provide
sanitary and bathing facilities. Sanitary toil et
facilities shall be provided in the active workings of
the m ne when such surface facilities are not readily
accessible to the active workings.

0 75.1712-1 Availability of surface bathing facilities; change
rooms; and sanitary facilities.

Except where a waiver has been granted pursuant to the
provisions O 75.1712-4, each operator of an underground
coal mne shall on and after Decenber 30, 1970, provide
bathing facilities, clothing change roons, and sanitary
facilities, as hereinafter prescribed, for the use of
the mners at the mne

0 75.1712-4 Waiver of surface facilities requirenents.
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The Coal Mne Safety District Manager for the district in which
the mne is |ocated may, upon witten application by the
operator, waive any or all of the requirenents of O 75.1712-1
through 75.1712-3 if he determnes that the operator of the mne
cannot or need not neet any part or all of such requirenents,
and, upon issuance of such waiver, he shall set forth the
facilities which will not be required and the specific reason or
reasons for such waiver.

O 75.1712-5 Application for waiver of surface facilities.

Applications for waivers of the requirenents of
75.1712-1 through 75.1712-3 shall be filed with the
Coal Mne Safety District Manager and shall contain the
following information:

(a) The nanme and address of the m ne operator
(b) The name and | ocation of the mne
(c) A statement explaining why, in the opinion of the

operator, the installation or maintenance of the
facilities is inpractical or unnecessary.

| SSUES

1. Whether the Conmi ssion has jurisdiction to determ ne
whet her a waiver of the requirenents of 30 CF. R 0O 75.1712-1 was
properly deni ed by MSHA

2. Whether a violation of 30 CF.R 0O 75.1712-1 was
est abl i shed:

(a) Whether MSHA's denial of a waiver was arbitrary or
capricious.

3. Whether the abatenent time for the violation charged in
the contested citation is reasonabl e.

CONCLUSI ONS OF LAW

. JURI SDI CTI ON

The Secretary challenges the jurisdiction of the Comm ssion
to determ ne whether MSHA' s District Manager properly denied a

wai ver of the surface bathing requirenents of 30 CF.R O
75.1712-1. The Secretary argues that this issue can be
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considered only in a petition for nodification of the standard
under section 101(c) of the Act, and that the jurisdiction to
consi der such a petition is entrusted to the Secretary and not

t he Conmi ssion. | disagree. Golden Oak does not seek to nodify a
mandatory standard; it asserts that the mandatory standard was
not viol ated because a waiver provided for in the standard was
arbitrarily refused. This ampbunts to a contest of a citation. |
concl ude that the Conmi ssion has jurisdiction to consider such a
chal | enge.

1. VIOLATI ON

A 30 CF.R 0O 75.1712-1 requires surface bathing facilities
at all underground mines. No such facility has been provided at
the subject m ne

B. M chael Keene testified that he was acting District
Manager on January 24, 1990, when the waiver was denied. There is
no contrary evidence of record. | conclude that his action in
denying the waiver was the action of the MSHA District Manager

C. M. Keene based his denial of the requested waiver on his
conclusion that an adequate water supply was available at the
m ne, since substantial water was being used in the mning
process. He concluded that Gol den GCak could and should be held to
the requirenments of the standard. The regul ati ons give the
Di strict Manager discretion to grant or deny such a waiver. In
exercising that discretion the District Manager may not act
arbitrarily or capriciously. | conclude that the evidence
establishes that he did not act arbitrarily or capriciously, but,
on the contrary, based his denial on substantial evidence before
hi mthat Gol den Cak was able to neet the standard's requirenents.
In determ ni ng whether he abused his discretion, | have to | ook
to the facts and circunstances which were made known to him at
the tine. Subsequent devel opments or changes in the m ne
situation cannot be used to show an abuse of discretion.
conclude that a violation of the standard was shown.

I11. ABATEMENT TI ME

Gol den Cak was notified on January 24, 1990, that the
requested wai ver was denied. It took no steps to protest or to
conply until after the citation was issued on April 12, 1990. The
time for abatenent was originally set at May 14, 1990, and | ater
extended to June 18, 1990. So far as the record shows, Gol den
Cak's efforts to abate the violation have been nminimal. | have
further extended the abatement tine to July 12, 1990. | concl ude
that under the circunstances the tine for abatenment is
reasonabl e.
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ORDER

Based on the above findings of fact and concl usions of | aw,
citation 3370565 issued April 12, 1990 is MODIFIED to extend the
term nation date to July 12, 1990. As nodified the citation is
AFFI RVED. The notice of contest is DI SM SSED.

James A. Broderick
Adm ni strative Law Judge



