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SOUTHERN OHI O COAL COMPANY
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DECI SI ON

Appearances: Mark R Malecki, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Arlington, Virginia, for
the Petitioner;

Rebecca J. Zul eski, Esqg., FURBEE, AMOS, WEBB &
CRI TCHFI ELD, Mor gantown, West Virginia, for the
Respondent .

Bef ore: Judge Koutras
Statement of the Case

This is a civil penalty proceeding initiated by the
petitioner against the respondent pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
820(a), seeking a civil penalty assessnent in the anpunt of $850
for an alleged violation of mandatory safety standard 30 C F. R 0O
77.807-3, as stated in a section 104(d)(2) "S&S" Order No.
2944317, served on the respondent by an MSHA inspector on May 22,
1989. The respondent filed a tinely answer contesting the alleged
violation and a hearing was held in Mrgantown, West Virginia.
The parties filed posthearing briefs, and | have considered their
argunents in my adjudication of this matter.

| ssues
The issues presented in this case are (1) whether the

condition or practice cited by the inspector constitutes a
violation of the cited nandatory safety standard, (2) whether the
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all eged violation was "significant and substantial" (S&S), (3)
whet her the violation was the result of the respondent's
unwarrantable failure to comply with the cited standard, and (4)
the appropriate civil penalty to be assessed for the violation
taking into account the statutory civil penalty assessnent
criteria found in section 110(i) of the Act. Additional issues
rai sed by the parties are disposed of in the course of this
deci si on.

Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977; Pub. L.
95-164, 30 U.S.C. O 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0O 820(i).
3. Conmission Rules, 29 CF.R 0O 2700.1 et seq.
Stipul ations

The parties stipulated to the following (Tr. 8-10, exhibits
P-1, P-1-A P-2):

1. The respondent is the owner and operator of the
Martinka M ne, and the operations of the mine are
subject to the Act.

2. The presiding judge has jurisdiction to hear and
decide this matter

3. MSHA M ne I nspector Spencer Shriver was acting in
his official capacity when he i ssued the contested
order, and a true copy of the order was served on the
respondent or its agent as required by the Act.

4. A copy of an MSHA's Proposed Assessnent Data Sheet
(exhibit P-1), which sets forth (a) the nunber of
assessed non-single penalty violations charged for the
years 1986 through February, 1989, (b) the number of

i nspection days per nonth in said period and (c) the
m ne and controller tonnage for year 1988, is adnmitted
for the record in this case, and the respondent has no
facts to contradict the accuracy of this information.

5. The respondent does not contest the fact that the
Martinka M ne has not had a conplete inspection free of
unwar rant abl e viol ati ons since the i ssuance of Citation
No. 0859286 dated September 1, 1981

6. A prior violation alleging a violation of section
77.807-3, was issued to the respondent at the Martinka
M ne on or about February 2, 1989.
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7. A copy of an MSHA conputer print-out reflecting the history of
prior assessed violations issued at the Martinka No. 1 M ne for
the period May 30, 1987 through May 29, 1989, may be admitted as
part of the record in this case (Tr. 10, exhibit P-1-a).

8. Assuning the petitioner establishes that a violation
of section 77.807-3, occurred in this case, the parties
agree that the violation is significant and substantia
(S&S) (Tr. 28).

Di scussi on

This case concerns a section 104(d)(2) "S&S" Order No.
2944317, issued on May 22, 1989, by MSHA | nspector Spencer
Shriver, alleging a violation of mandatory safety standard 30
C.F.R [0 77.807-3. The cited condition or practice states as
fol |l ows:

At about 11:30 a.m, on May 19, 1989, an electrica
accident occurred at the North Mains drift substation
whi | e spreadi ng gravel north of the substation fence,
an LTL 9000 Ford triaxle truck operated by Robert
Radabaugh of Radabaugh Trucking Inc., contacted an
energi zed 34,500-volt powerline with the el evated bed
of his truck. None of the truck drivers on this job had
recei ved hazard training on naintaining clearance from
hi gh voltage |ines. There were no plans or prints
available at the job site giving the height of the
powerl i ne above ground. Also, Citation No. 3106019 was
i ssued by Edwin W Fetty on February 2, 1989, for
failure to maintain 10 feet cl earance of 34,500-volt
circuit over trucks with el evated beds at the refuse
area. This should have caused m ne nanagenent to take
effective action to prevent contact of truck beds with
hi gh-vol tage | i nes.

Petitioner's Testinony and Evi dence

MSHA | nspector Spencer A. Shriver testified that he is an
el ectrical engineer and hol ds bachelor's and master's degrees
fromthe West Virginia University. He confirmed that he went to
the m ne on Friday, May 19, 1989, after his supervisor inforned
himthat a dunp truck had contacted a high voltage |ine, and when
he arrived at the mne he net Paul Zanussi, a conpany safety
representative, and he confirmed that an acci dent had occurred.
M. Spencer stated that he observed a Ford tri-axle dunp truck
under the high voltage line, and that several tires had been
apparently blown out by the electrical contact with the line. A
mechani ¢ for the trucking conpany was changing the tires to
prepare the renoval of the truck. M. Spencer concluded that a
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vi ol ation of section 77.807-3, occurred because section 77.807-2,
prohi bits the operation of equipment within 10 feet of an

energi zed overhead powerline, and if this should occur, section
77.807-3, requires the powerline to be deenergized or other
precautions. Since the truck contacted the powerline, resulting

i n considerabl e damage to the truck, he concluded that a
violation had occurred (Tr. 13-17).

M. Shriver spoke with the respondent's project engineer
James Barton, and to the foreman of the general contractor, M ke
Powers, who were eye witnesses to the incident. M. Barton told
hi mthat he had observed three or four trucks "tailgating gravel”
through the area in question, and that the last truck through
whi ch was driven by Robert Radabaugh, contacted the overhead
neutral line with the truck bed overhang, pulling the two wooden
support structures close together, and when the phase conductors
dropped down and contacted the truck, a "fairly spectacul ar short
circuit" occurred (Tr. 18).

M. Shriver stated that M. Powers informed himthat he was
follow ng the trucks, and was positioned to the left of M.
Radabaugh's truck watching the flow of gravel out of the truck
and he explained that as the truck's continue travelling and
| ayi ng down a |layer of gravel, the driver has to continue raising
the truck bed to keep the gravel flowi ng out. M. Powers was
observing the truck in question to make sure that the gravel was
not being spread too thick or too thin, and he was al so watching
for contact with high voltage lines. When M. Powers saw that the
truck bed had hooked the overhead neutral conductor, he signaled
for M. Radabaugh to stop, and another driver yelled for himto
stop. However, before stopping, M. Radabaugh's truck pulled the
support structures together, and the conductors dropped down and
contacted the truck resulting in a short circuit (Tr. 19).

M. Shriver stated that M. Radabaugh was taken to the
hospital as a precautionary neasure, and that he spoke with him3
days | ater when he was back at the job site. M. Radabaugh
confirmed that M. Powers was follow ng behind himgiving him
hand signals, and he also confirned that he was told not to drive
past a wooden footbridge across a gully near the one-pole
structure which supported the overhead powerlines. M. Radabaugh
al so stated that when he was near the northeast corner of the
substati on, he became concerned that he woul d go over the bank
and was standing up in the cab of his truck in order to | ook out
over the engine to see how close he had come to the bank, and
that while doing so hooked the neutral conductor which resulted
in the short circuit (Tr. 20). M. Shriver identified a
menor andum whi ch he prepared for the MSHA district manager
concerning his accident investigation findings, and a copy of his
notes and a sketch of the accident sketch which he prepared
(exhibits P-5 through P-7).
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M. Shriver believed the violation resulted from an unwarrantabl e
failure on the part of the respondent because it did not know how
hi gh the voltage |line was above the ground, did not know how
close the trucks could come to the high voltage line, and did not
know how high the truck bed would be when it was fully raised. He
confirmed that M. Barton had no know edge of any of this
i nformati on, and although they found several prints or draw ngs
of the area in the contractor's trailer, they did not show how
hi gh the voltage |ine was above the ground. M. Shriver believed
that the respondent was negligent for not having this
informati on. He also confirmed that another MSHA el ectrica
i nspector (Fetty) had previously issued a citation at the site on
February 2, 1989, because a truck was under the sanme voltage
line, within 10 feet of the line, and that this should have
caused the respondent to take steps to insure that no vehicles
are within 10 feet of the line (Tr. 29).

M. Shriver stated that when he previously worked for a
power company, any tinme vehicles were in the area of high voltage
lines, he knew the height of the truck and the lines, and that if
there were any questions about this, sonmeone would be assigned to
stop a vehicle before it got too close to a line, or barricades
or flagged and roped barrels would be put up to warn a driver
(Tr. 30).

M. Shriver stated that M. Barton did not inform himhow
I ong he had been present at the site, or whether it was his first
visit there. M. Shriver confirnmed that when he spoke with M.
Radabaugh and his brother, they informed himthat they had not
recei ved any hazard training with respect to overhead |ines.
However, the followi ng Monday after the accident, a conpany
official gave all of the truck drivers hazard training concerning
over head powerlines (Tr. 31).

On cross-exam nation, M. Shriver stated that with respect
to the "other precautions shall be taken" |anguage found in
section 77.807-3, and assumi ng that one knew that a truck woul d
come within 10 feet of an energized powerline, he would expect a
barricade with a rope or flags to be installed so that a truck
could not pass through the area, or as a mni mum precaution
soneone should be stationed in the area so that he could stop the
truck. Any such precautions would have to be as effective as
deenergi zing the powerline (Tr. 32).

M. Shriver confirnmed that his notes reflect that M. Powers
told himthat he had instructed M. Radabaugh not to go past a
wooden footbridge near the | ast pole of the high voltage circuit,
whi ch woul d have kept the truck bed about 15 feet from the power
conductors, and that M. Radabaugh adnmitted that he had received
this instruction (Tr. 34). M. Shriver also confirmed that
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M. Powers told M. Radabaugh not to go beyond the wooden

foot bridge so that he would not contact the powerline, and if M.
Radabaugh had not gone beyond that |ocation, he would not have
contacted the power conductors (Tr. 36).

M. Shriver confirned that he issued the contested section
104(d) (2) order to the respondent, and al so issued section 104(d)
citations to Radabaugh Trucking and the contractor (Coal Fue
Services), and that they were all essentially identical (Tr. 37).
He al so confirmed that he was not fam liar with MSHA's hazard
training policies, and that he included the |lack of training as
part of his order because M. Radabaugh contacted the powerline
and told himthat he had not been trained. Although M. Shriver
issued no citation for failing to hazard train M. Radabaugh, he
considered the lack of training as part of his unwarrantable
failure finding because he believed the driver needed training
because he contacted the powerline (Tr. 41).

M. Shriver confirmed that he issued a section 107(a)
i mm nent danger order to the contractor, Coal Field Services, and
that he did indicate to respondent’'s personnel on the day of the
accident that he did not believe that the respondent was
negligent. He concluded that the respondent was negligent on the
Monday foll owi ng the accident after again speaking with M.
Powers, M. Barton, and M. Radabaugh, and with his supervisor
and MSHA' s chi ef of engineering services (Tr. 44).

M. Shriver confirmed that the prior citation issued by
I nspector Fetty was one of the factors on which he based his
unwarrantabl e failure finding, and that the other factor was the
fact that M. Barton, the respondent's project engineer, was
wat chi ng M. Radabaugh bring gravel under the high voltage |ine
(Tr. 44). M. Shriver acknow edged that M. Fetty's prior
citation concerned one of the respondent's trucks operating in
the m ne refuse area, and he assuned that the driver was enpl oyed
by the respondent and under the control of one of its
supervi sors. He believed that both situations were "simlar
enough" because once the respondent was on notice of the danger
of a truck getting into a powerline it should have been alerted
by the prior citation and taken effective steps to preclude this
from happeni ng again (Tr. 45).

M. Shriver acknow edged that he was aware of the fact that
the general contractor's enpl oyee, M chael Powers, was directly
supervi sing the hauling and dunpi ng of gravel, and that Radabaugh
Trucki ng was the subcontractor hired directly by the genera
contractor (Tr. 46). M. Shriver confirmed that M. Radabaugh
told himthat he had been involved in a prior incident of
contacting a high tension line with his truck, and that he knew
he shoul d not |eave his truck when such contact is made (Tr. 47).
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M. Shriver defined an unwarrantable failure as follows: "it
aggravat ed negligence or conduct on the part of the operator.
thi nk the question of repeat violations enters into it and
knowi ng that sonething occurred and failing to take sone
effective action to stop an accident” (Tr. 48).

In response to further questions, M. Shriver stated that
the powerline in question was approximately 27 feet 4 inches
above the ground, and that the height of the truck bed when fully
rai sed was 24-1/2 feet. The neutral wire was 4 to 5 feet under
the other wires, and the overhang of the front of the truck bed
hooked the neutral wire. The neutral wire is not considered a
hi gh voltage wire because it is basically at ground potential and
carries no voltage. However, the bed of the truck, when it is
fully raised, would contact the neutral wire, and if it did, it
woul d be within 10 feet of the high voltage line. If the truck
bed had not been raised, it would not have contacted the neutra
wire, and other trucks had al ready passed under the wires (Tr.
53-54).

M. Shriver confirmed that the instructions to M. Radabaugh
not to go beyond the footbridge were given so that he woul d not
be within 10 feet of the powerline. He had no reason to believe
that the instructions were not given, and M. Radabaugh adnitted
that he was so instructed (Tr. 56). Wth regard to M. Fetty's
prior citation, M. Shriver confirned that it did not involve any
truck contact with a powerline, and that the trucks were sinply
within 10 feet of a high voltage Iine (Tr. 56). A copy of this
prior citation, (exhibit P-8), reflects that the cited trucks
were parked in a raised position directly under energized high
vol tage transm ssion |ines near the refuse bin, and the citation
is a section 104(a) "S&S" citation, with a noderate negligence
finding (Tr. 58).

M. Shriver confirmed that the height of the high voltage
line itself was in conpliance with the required standard, and if
a truck had driven under it w thout the bed raised, there would
be no chance of contact with the wire, and it would be in
conpl i ance. However, in the instant case, the truck, with its bed
rai sed, contacted the neutral wire and pulled it down, causing
the two pol es supporting the high voltage lines to come together
in "a | ooped position," and they contacted the truck. If the
rai sed truck bed had pulled down only the neutral wre, wthout
causing the tires to blow out, a citation would still have issued
because the truck bed which hooked the neutral |ine would have
been within 5 feet of the energized powerline, and the standard
requires that equipnment not be within 10 feet of such a powerline
(Tr. 60-61).
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Respondent's Testi nony and Evi dence

M chael L. Powers testified that he is enployed by Coa
Field Services, and that he was the field work supervisor at the
site at the tine of the accident. He confirmed that Coal Field
was the general contractor of the project, under contract with
the respondent. He stated that all contractor enpl oyees worKking
on the project were hazard trained on the first day they were on
the job, and he identified copies of the "hazard training slips"
for the enployees (Tr. 76; exhibits R-1-B, C, and D). He
confirmed that Coal Field hired Radabaugh Trucking to haul and
dunp gravel at the site, and also hired C. W Stickley to do the
actual grading work. He was in direct control, and supervised the
wor k of Radabaugh Trucking. M. Barton came to the site to make
sure that the work was being done in conformance with the
contract specifications, and he occasionally cane to the site
three or four tines a day. The truckers enployed by Radabaugh did
not | eave their vehicles at any tine while at the site, and the
respondent advised M. Powers that they were not required to be
hazard trai ned because they only came to the site to dunp grave
and woul d | eave (Tr. 76-78).

M. Powers stated that he was serving as the truck spotter
and that he instructed the drivers where they were to dunp their
gravel |oads each tine they cane to the site. He told themto
wat ch for any powerlines, and remai ned behind the trucks and used
hand signals to show them where to dunp and how nuch to dunmp (Tr.
78-79). He estimated that the powerlines were |ocated
approximately 10 to 15 feet past the end of the foot bridge, and
he descri bed how the incident occurred (Tr. 80-83). He
specifically told M. Radabaugh not to go past the footbridge,
and that one of the other drivers called M. Radabaugh by radio
and told himthat he was getting too close to the powerlines. M.
Powers stated that he was using hand signals in an attenpt to
stop M. Radabaugh from noving further, but instead of stopping,
he continued to nmove his truck forward, and as he did, the truck
bed hooked the neutral |ine, bringing the poles together. M.
Radabaugh told himthat he knew better than to attenpt to junp
fromthe truck after it contacted the wires because he had
previously contacted sonme powerlines with his truck "on a hi ghway
sonmewhere around Fairnmont" (Tr. 85).

M. Powers confirmed that Coal Field Services has its own
MSHA |.D. nunber, and it was his understandi ng that MSHA policy
does not require hazard training for pickup and delivery drivers,
and that only those drivers who were at the site and out of their
trucks were required to be trained (Tr. 86). He stated that M.
Barton had visited the site on two occasions on the norning of
the accident "to check to see how things were going,"” and canme
out again before lunch to ask himto have dinner with him (Tr.
87).
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On cross-exam nation, M. Powers stated that prior to the
accident, M. Barton came to the site four or five tines a day to
check the progress of the work and to see if the contract was
bei ng foll owed. They di scussed safety practices on quite a few
occasi ons, and Coal Field Services conducted its own safety
meeti ngs when it had people at the site (Tr. 89, 91). M. Powers
expl ai ned the procedures for dunping and spreadi ng the gravel at
the tinme of the accident, and he confirmed that when he was
preparing to start the project he did not gather any data as to
how high the voltage Iines were fromthe ground (Tr. 92-95). He
confirmed that the first three or four trucks which preceded M.
Radabaugh backed under the powerlines, and as they started
forward, they opened their truck gates, and raised their truck
beds as they traveled away fromthe Iines. None of the other
trucks contacted the neutral powerline and there was anple room
to clear the lines over the neutral line (Tr. 98).

M. Powers confirned that he told M. Radabaugh not to go
beyond the footbridge because of the powerlines, and because of
other transformer lines in the area. He stated that he carefully
maneuvered M. Radabaugh away fromthe transformers, started him
in the other direction toward the footbridge, but told himnot to
go past the footbridge where it was necessary for himto back up
because there was no roomto turn around. He stated that M.
Radabaugh told himthat he went beyond the footbridge because he
was distracted by the other driver who was yelling at himand
that he |l ost contact with himwhile he was signalling himto stop
and had his head out of the window trying to determne the
| ocation of the powerline (Tr. 99).

M. Powers stated that he had prior experience worKking
around overhead powerlines. He confirned that he knew how hi gh
the Iines were above the truck beds, and how nuch the beds coul d
be raised to stay away fromthem and stay outside of the 10 foot
m ni mum di stance required by the standard, but he did not know
t he di stance between the neutral line and the other lines. He
knew by "instinct" that the trucks would clear the wires by
backing in and using the reverse spreadi ng procedure, and he
confirmed that he did not discuss the powerlines with M. Barton
before the accident while he was at the site (Tr. 102). He
confirmed that Coal Field did not enploy any of the truckers
haul i ng gravel (Tr. 105).

Robert W Radabaugh testified that he is enployed by
Radabaugh Trucking, and that it is owned by his parents. He
confirmed that he was operating the truck when it contacted the
hi gh voltage |ines on May 19, 1989, and that he was hauling
linmestone that day for C. W Stickley, a subcontractor of Coa
Field Services. M. Powers was instructing himwhere to dunp his
| oad on that day, and was serving as his truck "spotter." M.
Radabaugh stated that he backed into the area where he started to
dunp his load, and that M. Powers instructed him"to
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go toward the bridge and spread it as far as it would go" (Tr.
114). He did not recall that M. Powers told himnot to go beyond
the footbridge, but that he did tell him"to be careful, there
are wires everywhere" when he nade his first trip to the job site
that norning (Tr. 114). He denied that M. Powers was giving him
hand signals or directing himwhere to dunp the gravel, and that
M. Powers was behind his truck when he began spreadi ng gravel.

M. Radabaugh stated that M. Powers backed himinto the
area where he started to dunp his gravel load, and told him"to
go on." Since he was spreading gravel to a depth of 4 to 6
i nches, M. Radabaugh believed that he woul d have travel ed
approximately 120 to 180 feet, and that during this time, it
woul d have been inpossible for himto see M. Powers in his
mrror when he first started to nove out of the area where he had
backed in. At the sane instant that he felt the neutral line
catch his truck, he heard another driver calling himover the
radio telling himthat he was into the power wires (Tr. 116).

M . Radabaugh denied that he had directly contacted a
powerline with his truck on a prior occasion, and stated that he
has had "experience with wires before” while spreadi ng asphalt,
and that he was "in the machine, and the power arced fromthe
wire to ny bed." The individual who was on the nmachi ne was
shocked and his feet were burned, and after seeing the arc, M.
Radabaugh drove his truck out and dunped the asphalt, and "saved
the man's |ife" (Tr. 117). M. Radabaugh confirmed that he was
driving the truck when this incident occurred.

On cross-exam nation, M. Radabaugh stated that he had nmade
a prior tripto the site during the norning spreading gravel on a
parking lot, and that M. Powers was directing himwhere to start
and where to go to spread his | oads, and that he asked M. Powers
to give himsignals if he were spreading the gravel to thick or
too thin (Tr. 120). He stated that when he "felt" that he was in
the neutral wire at the time the other driver alerted him "the
first thing I did was to nake a quick ook to see if the wire was
bi g enough that | could break it" and that he had no indication
at that time that there was power in the wire or that it had
arced. When he saw that he would not break the wire, he | ooked to
both sides and put the truck in reverse, and when he | ooked into
his mrror, he saw M. Powers running up behind himnotioning for
himto stop, and that he did. M. Radabaugh deni ed that he was
aware of the powerlines before starting to nove forward, and the
| ast instructions that he heard from M. Powers was "to go toward
the bridge as far as the gravel will go" (Tr. 121). He confirned
that he was standing up on his truck watching to see if the truck
woul d enpty by the tine he got to the downgrade or bank (Tr.
123).
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M. Radabaugh confirmed that he appealed the citation served on

Radabaugh Trucki ng because he disagreed with the assertion that
he had acknow edged that M. Powers told himnot to go beyond the
foot bridge, but that his father decided to pay the civil penalty
assessment because "it was not worth nmissing another day's work."
M . Radabaugh denied that he ever told |Inspector Shriver that he
received instructions not to pass the bridge, and he stated that
he had not received any such instruction (Tr. 128).

M. Powers was recalled by the respondent in rebuttal, and
he stated that he acconpani ed the Radabaugh Trucking drivers with
each | oad and gave them directions and hand signals once they
started to spread their |oad, and that they were under his
control at all tinmes. The only trucks that he did not stay close
to were those which were in an open area where "there was nothing
they could get into," and he |l et them know when their trucks were
enpty. He reiterated that he stayed to the rear and left of M.
Radabaugh at all tines, and that he could see his face in the
truck mirror while he was watching him M. Powers further
expl ai ned M. Radabaugh's novenents, and he confirmed that M.
Radabaugh acknowl edged that he was told where to stop during the
interview with Inspector Shriver and a state inspector, and in
the presence of M. Barton (Tr. 133-141).

Janmes Barton, testified that he was enployed by American
El ectric Power, as a civil engineer in its design and
construction group, and that he holds a B.S. degree in nining
engi neering and has served as a mning engineer and as a strip
and surface foreman in West Virginia and Chio. He stated that his
duties as the project engineer for the work being performed for
the respondent on May 19, 1989, entailed assuring that the
contract specifications for the quality of the work being
performed were being followed, and that he was there that day to
oversee the remai nder of the surfacing project. He confirned that
Coal Field Services was hired as the general contractor for the
wor k, and that the work was bei ng supervised by Coal Field's
enpl oyees, and he identified the contract provision in this
regard (Tr. 143-147; exhibit R-1-(f)). The contract called for
Coal Field to insure that the work was conpleted in a safe
manner, including the work of subcontractors, and that Coal Field
was responsible for enforcing all applicable safety laws (Tr.
148-149) .

M. Barton stated that he maintained no control over the
procedures or manner in which the gravel was being haul ed,
dunped, or spread by Radabaugh Trucki ng, and that Radabaugh
Trucki ng was not hired by the respondent to do the work (Tr.
149). He confirned that he observed three to five gravel trucks
on the norning of the accident in order to insure whether the
proper ampunt of gravel was being spread, and that the trucks
were under the control of M. Powers by neans of hand and verba
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conmuni cati on. He stated that he did not see M. Powers directing
M . Radabaugh's truck and was paying no particular attention to
it because he was in another area. He did not see M. Radabaugh's
truck contact the powerline, but when it did, he turned and saw
that his truck had contacted the wires, and heard the "electrica
shorting sound" (Tr. 149-152).

M. Barton stated that he spoke with |nspector Shriver
regardi ng the incident on May 19, 1989, but he could not recal
whet her the inspector infornmed himthat the respondent would be
held Iiable or negligent for the incident. He confirned that he
was not concerned about the manner in which the work was being
done because it appeared that the dunping and spreadi ng of the
gravel was being controlled by M. Powers, and the drivers were
conplying with his hand signals (Tr. 154). He confirnmed that in
the event he observed any drivers engaging in any unsafe acts he
had the authority to put a stop to it (Tr. 155).

On cross-exam nation, M. Barton confirmed that the
respondent is a subsidiary of American Electric Power, and that
he was present at the mine site for approximtely a week. During
t hat week, he observed and saw to it that safety standards were
met, but he did not nmeet with any contractor enpl oyee to discuss
any neasures to be taken to insure that the gravel would be
spread in a safe manner. He confirnmed that he went to the site on
the norning of the incident to see how the job was progressing
and to have lunch with M. Powers. He confirmed that he was
concerned that elevated trucks woul d be used around high
power | ines, but trusted the contractor because the work was being
done in a very controlled manner. He did not provide the
contractor with any data concerning the height of the powerlines,
and this data was not available to himeven though he was the
direct contact representative between the respondent and the
contractor (Tr. 158-159).

M. Barton stated that since the trucks were under the
control of each driver, he would expect the driver to visually
| ook out for the powerlines. He believed that the accident
resulted froma failure in communi cati ons, and that short of
being the direct supervisor over the job, he could not be there
at all tinmes. In hindsight, he agreed that if he knew that the
trucks could not clear the powerlines, the gravel may have been
spread in a different manner, and he further agreed that the
contractor should alert the drivers to stay clear of the lines
(Tr. 161).

Larry G Mssey testified that he was enpl oyed by the
respondent as the mine staff electrical engineer. He confirmed
that he investigated the incident in question and spoke with M.
Radabaugh. He stated that M. Radabaugh told himthat he had
contacted the power wires and did not |eave his truck after
maki ng contact because "he had got into high voltage |ines before
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at another time" (Tr. 163). M. Mssey confirmed that he spoke

wi th Inspector Shriver on the day of the incident, and that at no
time did M. Shriver indicate that the respondent would be held
liable for the incident. \When he again spoke with M. Shriver on
the Monday followi ng the incident, M. Shriver informed himthat
he i ssued the unwarrantable failure order to the respondent
because the incident occurred on nmine property and it was the
total responsibility of the respondent. M. Shriver also inforned
himthat the incident was simlar to a prior violation issued by
I nspector Fetty (Tr. 164).

Paul S. Zanussi, testified that he was enployed in the
respondent's safety departnment as an acci dent prevention officer
and that he becanme aware of the incident when he received a
tel ephone call fromthe superintendent of engineering. He
confirmed that he investigated the incident, and he described
what he observed when he arrived at the scene shortly after the
i ncident. He confirned that the footbridge in question was not
| ocated directly under the overhead powerlines, and he estimted
that it was | ocated approximately 10 feet away (Tr. 166-168).

M. Zanussi confirmed that the inspector did not issue any
order to the respondent on the day of the incident, but that the
contractor received an order that day, and that the inspector
told M. Zuleski, the respondent's nmine safety and health
manager, that he decided to issue an order to the contractor (Tr.
169-170). M. Zanussi stated that it was his understanding that
the contractor was taking responsible precautions and had a
spotter watching the truck and that the drivers knew of the
dangers and their responsibilities (Tr. 175). M. Zanuss
confirmed that no one fromthe nine safety departnent was
assigned to be at the job site to insure that the work was being
done safely, and that he received no instructions to visit the
site (Tr. 177).

I nspector Shriver was called in rebuttal by the petitioner
and he stated that on the basis of his diagram of the accident
scene, and M. Zanussi's testinony that the footbridge was 10
feet in front of the neutral overhead wire, if M. Radabaugh had
stopped his truck at the point where he | ooked out of the w ndow
of his truck, he would have been within 10 feet of the phase
conductor. If M. Radabaugh had stopped his truck "as he was
driving, right by the bridge," M. Shriver still believed that
his el evated truck bed would be within 10 feet of the wire (Tr.
179).

On cross-exam nation, M. Shriver stated that he was aware
of no MSHA regul ations requiring that plans or prints be made
available on the job site in question in this case. He confirmed
that his inspection notes confirmthat M. Powers told himthat
he instructed M. Radabaugh not to go past the footbridge (Tr.
183). He again confirmed that he issued "unwarrantable failure
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type papers" to Radabaugh Trucking, Coal Field Services, and the
respondent (Tr. 185). He expl ained his reasons for doing so as
follows at (Tr. 186-188):

Q How was the driver here, M. Radabaugh, guilty of
aggravat ed conduct?

A. According to statements made to ne by other parties,
he had been told not to go past the bridge, and on
Monday he conceded he had gone past it. You know, |
don't know whether | caught himcold, or what, but he
had just dismunted fromthe truck and --

Q And he confirmed that he had been tol d?

A. Right. He later said at a conference on the citation
that he had not really said that.

Q The contractor here, how was the contractor guilty
of aggravated conduct ?

A. The general contractor, while having the people, the
trucks, travel under high voltage lines, he did not put
up an effective barrier to prevent himfrom going past
it.

Q So, if the contractor didn't prevent the driver from
doing it, and if the driver hinmself did it know ng or
flaunting the instruction not to do it, and both of

that is aggravated conduct, how does Martinka cone on
the receiving end of aggravated conduct al so?

A. Well, again, M. Barton, the project engineer, on
Friday -- and | believe again on Monday, | talked to
hi m on Monday -- stated that he had watched these
trucks go through there and he had watched this
particul ar truck go through, and he had nade no effort
to ensure that it was |ow enough to get under, or the
power |ines were high enough for themto get under

wi t hout trouble.

The second thing was that he as the project engineer
did not have any know edge of how high the |ine was and
therefore fromny standing there, looking at it, it was
very difficult for nme to tell how high the |line was.

I would hesitate to tell a truck driver that he could
drive that through there with his bed down. It is

hi ghly m sl eadi ng when you | ook up if you don't
actual ly know how high the line is. It is very risky
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to go under it. And also, he had no know edge of how high the

truck beds were.

The third was M. Fetty's citation on a simlar
viol ation for having the refuse trucks under this same
circuit; not the sanme identical line.

Fi ndi ngs and Concl usi ons
Fact of Violation

The respondent is charged with a violation of mandatory
safety standard 30 C.F. R 0O 77.807-3, which provides as follows:

When any part of any equi prent operated on the surface
of any coal mne is required to pass under or by any
energi zed hi gh-vol tage powerline and the clearance

bet ween such equi prent and powerline is |ess than that
specified in section 77.807-2 for boons and masts, such
powerlines shall be deenergized or other precautions
shall be taken. (enphasis added).

The respondent does not dispute the fact that the rai sed bed
of the truck which was operated by M. Radabaugh on its mne
property did in fact come within 10 feet of an energized
powerline. Indeed, the truck bed contacted the wire, causing an
el ectrical short circuit and arcing, and the contact damaged the
truck tires. The inspector concluded that a violation of section
77.807-3, occurred because the raised truck bed contacted the
over head energi zed powerline causing consi derabl e damage to the
truck. Since the clearance between the raised truck bed and the
powerline was |l ess than the 10 feet clearance mandated by section
77.807-2, and since the powerline was not deenergi zed and no
ot her precautions to avoid contact were taken, as required by
section 77.807-3, the inspector found a violation of that
st andard.

Section 77.807-3, requires that certain clearance distances
be mai ntai ned when any part of any equi pnment operated on the
surface of any coal nmine is required to pass under or by any
energi zed high voltage powerline. Section 77.807-2, which is
i ncorporated by reference as part of section 77.807-3, requires a
10 foot clearance or separation between the boons and nasts of
equi pnment and an energi zed overhead powerline. | conclude and
find that the cited truck in question was a piece of "equipnment"
wi thin the meaning of sections 77.807-2, and 77-807-3. | further
conclude and find that the device used to raise the truck bed was
a "boomor mast" within the neaning of section 77-807-2, and that
the raised truck bed which contacted the powerwire was "part" of
the truck, and within the meani ng of section 77.807-3.



~1612

Al 't hough the parties have not directly raised the issue as to
whet her or not the truck was required to pass under the overhead
energi zed powerline, the respondent takes the position that the
truck driver was specifically instructed not to go beyond the
area of a footbridge in the proximty of the powerlines. The
evi dence establishes that M. Powers, the individual who was
serving as a truck spotter, and who was directing the traffic
fl ow and the dunpi ng and spreadi ng of the gravel, was aware of
the powerlines and had instructed the drivers to watch out for
them M. Powers relied on his visual observation of the
powerline and his "instinct" that the trucks would clear the
power wi res by backing under the wires and using a "reverse
spreadi ng procedure.” As a result of the traffic pattern utilized
to dunp and spread the gravel under the control of M. Powers,
three or four trucks which proceeded M. Radabaugh's truck backed
under the power wires, and M. Powers instructed themto begin
raising their truck beds as they traveled away fromthe wires.
M. Radabaugh testified that following M. Powers' instructions,
he backed his truck up, and as he proceeded in a forward
direction to spread his gravel load, he contacted the wire after
traveling approximtely 120 to 180 feet. Under all of these
circunmstances, | conclude and find that in the process of
spreadi ng the gravel, all of the aforenentioned trucks, including
M . Radabaugh's, were required to pass under or by energized
over head power wires.

The respondent's defense to the violation focuses on the
unwarrantabl e failure finding made by the inspector, the
respondent's all eged negligence for the violation, and whether or
not a production operator, such as the respondent, may properly
be cited for a violation attributable to an i ndependent
contractor. The respondent takes the position that it should not
be held liable for the violation of its independent contractor
because it did not contribute to the violation, or let it exist,
none of its miners were exposed to any hazard, and it retained no
control or supervision over the contractor's work or the all eged
violative condition. In support of its arguments, the respondent
cites the Conmi ssion's decision in Cathedral Bluffs Shale O
Conmpany, 6 FMSHRC 1871 (August 1984), and a court decision in
Brock v. Cathedral Bluffs Shale G| Conpany, 796 F.2d 553 (D.C
Cir. 1986). The respondent mamintains that the facts and evi dence
presented in this case do not support MSHA's position that it was
properly cited pursuant to the Act, as well as MSHA's i ndependent
contractor regul ations and policies.

In the Cathedral Bluffs Shale G| Conpany case, the
Commi ssion affirmed a Judge's deci sion vacating a citation issued
to a production operator on the ground that MSHA inproperly
applied its newly promnul gated and adopted i ndependent contractor
enforcenent policy. The Conm ssion found no credi ble evidence in
that case to support any concl usion that the production
operator's enpl oyees were exposed to any hazard as a result of the
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violation, or that the operator exercised sufficient control over
the work activities of its independent contractor so as to
establish a link or nexus with the contractor's violation. MHA
appeal ed the decision, Brock v. Cathedral Bluffs Shale O
Conpany, and the Court reversed the Conmm ssion's decision, and
hel d that the Commi ssion inproperly regarded MSHA' s genera

i ndependent contractor enforcenent policy as a regul ation which
MSHA was required strictly to observe. The Court clearly

recogni zed that MSHA retained broad discretion to cite a m ne
operator, as well as contractors, for violations, and stated that
"the statenment here in question pertains to an agency's exercise
of its enforcenent discretion - an area in which the courts have
traditionally been nost reluctant to interfere,” 796 F.2d 538,
and the cases cited therein. The court further stated as foll ows
at 796 F.2d 538:

* * * * * * *

[We see no basis for overturning the Secretary's
judgment that his independent contractor enforcenent
gui del i nes do not constitute a binding, substantive
regul ati on. The | anguage of the guidelines is replete
with indications that the Secretary retained his
discretion to cite production-operators as he saw fit.
The statenment characterizes itself as nerely a "genera
policy" to "be used by inspectors as guidance in making
i ndi vi dual enforcenment decisions." At its very outset
it warns production-operators that nothing it contains
shoul d be regarded as altering their basic conpliance
responsi bilities:

Producti on-operators are subject to all provisions
of the Act, standards and regul ati ons which are
applicable to their mning operation. This overal
conpliance responsibility of production-operators
i ncl udes assuring conpliance with the standards
and regul ations which apply to work being
performed by independent contractors at the mne
As a result, independent contractors and

producti on-operators both are responsible for
conpliance with the provisions of the Act,
standards and regul ati ons applicable to the work
bei ng perfornmed by independent contractors.
(Enmphasi s added).

It seens clear to nme that production operators are jointly
and severally liable for violations involving i ndependent
contractors at their mines. Cyprus Industrial Mnerals Co. v.
FMSHRC, 664 F.2d 1116 (9th Cir. 1981). It is also clear that a
m ne owner-operator is liable for the independent contractor's
safety violations without regard to the owner's fault. See:
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Consol i dati on Coal Company, 10 FMSHRC 745, 749 (June 1988), and
the decisions cited therein by Judge Wi sberger. The Comm ssion
affirmed Judge Wei sberger's findings that MSHA' s di scretion was
not abused in citing both the production operator and its
contractor, and took note of the Court's decision in Brock v.
Cat hedral Bluffs Shale Gl Co., supra, with respect to MSHA' s

wi de enforcement discretion, 11 FMSHRC 1439, 1443 (August 1989).

There is no evidence in this case that any enployee of the
respondent was exposed to the hazard presented by the violation
The work was being conducted and directly supervised by the
contractor's supervisor, Mchael Powers, pursuant to a contractor
with the respondent. The respondent points out it did not hire
the contractor and sub-contractor enployees perform ng the work,
and only "monitored the contractor's work performance." M.
Barton testified that pursuant to the contract, the contractor
was responsible for the safe conpletion of the work as well as
the enforcenment of all applicable safety | aws. Although not
specifically raised by the respondent as an issue, | reject any
notion that a production operator may contract away or del egate
its statutory duty to prevent safety hazards or violations which
may occur on its property or its strict liability as established
by the Act.

MSHA t akes the position that as an owner-operator, the
respondent is charged with the responsibility of assuring
contractor conmpliance with the safety requirenents of the Act and
its safety regulations, and that the respondent may be cited for
the acts and omissions of its contractor. MSHA relies on its
i ndependent contractor enforcenent policy guidelines which state
that it is appropriate to cite the owner-operator as well as the
contractor when the " producti on-operator has contributed by
either an act or an omission to the occurrence of a violation in
the course of an independent contractor's work or . . . when the
producti on operator has either contributed to the continued
exi stence of a violation committed by an i ndependent
contractor. "

MSHA mai ntai ns that the respondent contributed to the
violation by failing to provide wire height information to its
contractor, by failing to neet with the contractor to
systematically enforce the safety provisions of its contract with
the contractor, and by wongly advising the contractor that it
did not have to train its drivers. Wth regard to M. Barton's
role in connection with the violation, MSHA points out that the
work area in question was an el ectrical substation and that a
hi gh voltage |ine accident was clearly the nost likely and
foreseeabl e hazard faced by the drivers. Since M. Barton was an
enpl oyee of American Electric Power, and was a trai ned and
experienced civil and m ning engi neer, MSHA believes that he
should be held to a higher standard of prudence and care than a
regul ar mne supervisor or a |lay person
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MSHA further argues that M. Barton had the responsibility of
overseeing the contract performance of the contractor retained by
t he respondent, and that the contract required the work to be
performed in a safe manner under conpetent supervision. MSHA
asserts that M. Barton apparently did nothing to assure
contractor conpliance with this contract provision, did not neet
with the contractor regardi ng safety neasures to be taken, and
did not ascertain whether the contractor had famliarity with
wire heights or truck bed heights, or whether it was famliar
with the hazard inherent in the job. MSHA points out that M.
Barton apparently never advised M. Powers that he was
contractually responsible for the safety of the project, and that
M. Powers testified that he was not famliar with its safety
provi si ons.

Finally, MSHA suggests that the respondent nust bear
derivative liability for the acts or om ssion of M. Powers.
Since the contractor was apparently del egated the sole
responsibility for safety considerations pursuant to the
contract, MSHA concludes that the contractor becanme the
respondent's agent as that termis used in section 3(e) of the
Act and stands in the shoes of its' directly enpl oyed supervisory
agents, and is accountable for the acts or om ssions of M.
Power s.

In the instant case, the inspector cited and found three
separate entities who he believed were responsible for the
violation in question. In addition to the respondent, he also
i ssued section 104(d) citations to the respondent's genera
contractor (Coal Fuel Services), and the contractor's
sub-contract or (Radabaugh Trucki ng Conpany). The inspector
expl ai ned his reasons for citing all three of these parties. H's
reasons for citing the respondent are sunmmari zed as foll ows:

--- The violation occurred on the respondent's m ne
property.

--- The respondent's project engineer, Janes Barton

was at the work site and observed the trucks (including
M. Radabaugh's truck) spreading gravel under the
powerlines, and nmade no effort to ascertain the

cl earance di stances between the trucks and the power

W res.

--- The respondent's electrical prints, which were
avail able at the site, did not reflect the height of
the power wires above the ground, and M. Barton did
not know the height of the power wires, how close the
trucks would drive to the power wires, and did not know
the height of the truck bed when it was in a fully

rai sed position.
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--- The respondent was previously cited for a violation of
section 77.807-3, on February 2, 1989, for failing to maintain a
10-f oot cl earance between its trucks which were parked under
energi zed hi ghvoltage |ines which was part of the "electrica
circuit" involved in the instant matter. The inspector believed
that this prior citation should have alerted the respondent to be
aware of the potential hazard and take appropriate action.

--- The lack of training for the truck driver
(Radabaugh) whose truck contacted the overhead power
wires in this case

M. Barton confirmed that he was present at the work site
for approximately a week during the course of the work being
performed by the contractor. Contrary to the respondent's
assertions that "there is no testinonial evidence establishing
the duration of the visits nor what specifically was observed"
(pgs. 9-10, posthearing brief), M. Barton testified that one of
the reasons for his visits during the week was to see to it that
safety standards were net, and he confirmed that he was at the
site on the norning of the accident and observed three or four
trucks spreadi ng gravel under the direction of M. Powers.

Al t hough M. Barton denied that he observed M. Powers directing
M . Radabaugh's truck, and stated that he did see the truck
contact the power wire because he was in "another area," he was
apparently close to the scene of the accident because at the
nonent of contact, he turned and saw the truck and heard the
"electrical shorting sound.” M. Powers testified that prior to
the accident M. Barton canme to the site four or five tines a day
to check the progress of the work, and that he had visited the
site on two occasions on the norning of the accident to "see how
thi ngs were going" and returned again that day to ask himto have
[ unch or dinner with him

Al t hough M. Powers testified that he and M. Barton
di scussed "safety practices" during M. Barton's visits to the
work site, he admitted that they did not discuss the powerlines
during any of M. Barton's visits prior to the accident. M.
Barton testified that during the week of his visits to the work
site to observe whether all safety standards were net, he did not
meet with any contractor personnel to di scuss neasures for
i nsuring that the gravel was spread in a safe manner, and
al t hough he had observed the trucks com ng and goi ng, and
spreadi ng the gravel, he was not concerned about the nethods
bei ng used because he believed that M. Powers had matters under
control .

M. Barton confirmed that he was concerned that el evated
trucks were being used around hi gh powerlines, and M. Powers was
apparently al so concerned because he testified that he instructed
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the drivers to "watch out" for the overhead wires.

Not wi t hst andi ng t hese concerns, M. Barton and M. Powers never
di scussed the hazards of trucks operating at the electrica
substati on area where the presence of overhead energized
powerlines was readily obvious and apparent. Further, even though
el ectrical prints and draw ngs were subsequently found by the

i nspector and M. Barton in a contractor's trailer, they did not
i nclude any information with respect to the height of the
powerl i nes above the ground. Although he was acting as the
respondent's direct contact representative with the contractor
M. Barton was ignorant of the height of the powerlines, and he
apparently made no effort to obtain this information and
comunicate it to the contractor

M. Barton expected each truck driver to visually | ook out
for the overhead power wires, and M. Powers relied on his
"instinct" and the "reverse spreadi ng" procedure as a neans of
preventing a truck fromcontracting a wire. | conclude and find
that the failure by M. Barton and M. Powers to make any
meani ngf ul determ nation as to the safe working parameters for
the trucks which were working in a rather confined electrica
substation area around overhead powerlines, or to specifically
determ ne the height of the overhead power wires, prior to the
begi nni ng of the work in question, and to di scuss and exchange
such information with each other, constituted om ssions on their
part which contributed to the violation.

Respondent's safety representative, Paul Zanussi, testified
that he was never instructed to be at the site, and that no one
fromthe safety departnent was assigned to be present to insure
that the work was done in a safe manner. Wile there is no
evi dence that M. Barton was aware of the previous citation
i ssued some 3 nonths earlier for a violation of the sane standard
cited in this case, | believe that one may reasonably concl ude
that the safety departnment was aware of it. Although the presence
of a safety representative may not be required on a daily basis
at the site where a contractor is perform ng work, given the fact
that M. Barton was concerned about the trucks working around
over head powerlines, and the fact that the respondent had
recently been charged with a simlar violation, | believe that it
is not unreasonable to expect at |east some conmmuni cati on between
the respondent's safety and engi neering departnents and the
contractor to insure that the work was being done in a safe
manner and that truckers were not exposed to potential hazards.
As noted earlier, the respondent may not absolve itself of all of
its statutory safety responsibilities by sinply "contracting them
out" to a contractor

Al t hough M. Barton took the position that the contractor
was responsible for insuring that the work was perforned in a
saf e manner, and was responsible for enforcing all applicable
safety | aws, he conceded that he had the authority to act or
intervene if he observed any drivers engaging in any unsafe acts.
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He al so conceded that part of his responsibilities during his
site visits was to insure that all safety standards were met, and
in "hindsight," he agreed that if he knew that the trucks could
not clear the powerlines, the gravel would have been spread in a
different manner. It seens to ne that if M. Barton had the
authority in "hindsight" to dictate the manner in which the
gravel was spread if he believed that the spreadi ng nmethods used
exposed the truck drivers to a hazard of contacting the overhead
powerlines, he also had that authority prior to the time of the
accident. Under all of these circunstances, the respondent's
suggestion that it had no safety responsibility for the work
bei ng performed by the contractor, and that M. Barton's presence
at the work site was for the limted or sole purpose of insuring
contract conpliance with only the job specifications is rejected.

I conclude and find that M. Barton had an obligation and
duty, which were inherent in his position as the project engineer
on the job, to insure that the contractor work being performed in
and around the electrical substation area which was | ocated on
the respondent's property, an area which was rather confined, and
where energi zed overhead powerlines and other electrica
equi pment were | ocated, was done in a safe manner. | conclude and
find that M. Barton's failure in this regard constituted
om ssi ons which contributed to the violation

In view of the foregoing findings and concl usi ons,
conclude and find that MSHA has established a violation by a
preponderance of the credible and probative evidence adduced in
this case. | also conclude and find that the respondent was
properly cited in this case, that the inspector’'s reasons for
citing the respondent were reasonabl e and proper in the
circunstances and were in conpliance with MSHA's i ndependent
contractor policies and guidelines, and that the inspector did
not act arbitrarily by citing the respondent as well as the
contractor and its subcontractor. Accordingly, the contested
violation I'S AFFI RVED.

Signi ficant and Substantial Violation

The parties stipulated that in the event the violation is
affirnmed, it was indeed a significant and substantial violation.
Accordingly, the inspector's finding in this regard IS AFFI RVED

Unwar rant abl e Failure Violation

The governing definition of unwarrantable failure was
expl ai ned in Zeigler Coal Conpany, 7 |IBMA 280 (1977), decided
under the 1969 Act, and it held in pertinent part as follows at
295-96:

In light of the foregoing, we hold that an inspector
should find that a violation of any nmandatory standard
was caused by an unwarrantable failure to
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conply with such standard if he determ nes that the operator
i nvolved has failed to abate the conditions or practices
constituting such violation, conditions or practices the operator
knew or shoul d have known existed or which it failed to abate
because of a | ack of due diligence, or because of indifference or
| ack of reasonable care

In several recent decisions concerning the interpretation
and application of the term"unwarrantable failure," the
Commi ssion further refined and explained this term and concl uded
that it neans "aggravated conduct, constituting nore than
ordi nary negligence, by a mne operator in relation to a
viol ation of the Act." Energy M ning Corporation, 9 FMSHRC 1997
(Decenber 1987); Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987); Secretary of Labor v. Rushton M ning Conpany, 10
FMSHRC 249 (March 1988). Referring to its prior holding in the
Emery M ning case, the Comm ssion stated as follows in
Youghi ogheny & Chi o, at 9 FMSHRC 2010:

We stated that whereas negligence is conduct that is
"inadvertent, " "thoughtless" or "inattentive,"
unwar r ant abl e conduct is conduct that is described as
"not justifiable"” or "inexcusable.” Only by construing
unwarrantable failure by a mne operator as aggravated
conduct constituting nore that ordinary negligence, do
unwarrant abl e failure sanctions assune their intended
distinct place in the Act's enforcenment schene.

In Emery M ning, the Commi ssion explained the nmeaning of the
phrase "unwarrantable failure” as follows at 9 FMSHRC 2001

We first determne the ordinary nmeaning of the phrase
"unwarrantable failure." "Unwarrantable" is defined as
"not justifiable" or "inexcusable." "Failure" is
defined as "negl ect of an assigned, expected, or
appropriate action." Webster's Third New Internationa
Di cti onary (Unabridged) 2514, 814 (1971) ("Webster's").
Conparatively, negligence is the failure to use such
care as a reasonably prudent and careful person would
use and is characterized by "inadvertence,"

"t hought |l essness,"” and "inattention." Black's Law
Dictionary 930-31 (5th ed. 1979). Conduct that is not
justifiable and i nexcusable is the result of nore than
i nadvertence, thoughtlessness, or inattention. * * *

In ny view, the direct and proxi mate cause of the acci dent
was the result of the truck driver's failure to adhere to the
i nstruction by M. Powers not to drive beyond the footbridge.
Al t hough M. Radabaugh denied that he was so instructed, | find
the testinmony of M. Powers to be nore credible. In addition
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the inspector had no reason to believe that the instructions were
not given. Indeed, he testified that M. Radabaugh admitted that
he was so instructed, and the inspector's notes made at the tine
of the incident reflect that M. Powers infornmed himthat he had
instructed M. Radabaugh not to go beyond the footbridge and that
M . Radabaugh admitted that this was in fact the case. The

i nspector also confirned that the reason M. Powers instructed
M. Radabaugh not to go beyond the foothbridge was in order to
avoid contact with the powerwire, and if M. Radabaugh had
conplied with the instruction he woul d not have contacted the

wi re. Under the circunstances, | do not believe M. Radabaugh's
testi mony that the he was not instructed not to proceed beyond

t he footbridge.

The evidence establishes that the incident in question was
not the first time M. Radabaugh had contacted an energi zed power
wire with his truck. Although M. Radabaugh deni ed that he saw
the power wire as he proceeded away fromthe area where he had
dunped gravel while under M. Powers' direction, he testified
that when he truck initially made contact with the neutral wre,
another driver alerted himto this fact. Although the neutral
wire did not arc, and there was no indication that the wire had
any power on it, rather than stopping his truck at that point,

M . Radabaugh | ooked at the wire to determ ne whether he could
break it, and when he deternined that he could not break it, he
put his truck in reverse, and as he backed up he saw M. Powers
through his rear view mrror running toward himand notioning him
to stop. Although M. Radabaugh stopped, the neutral w re which
he initially caught with his truck bed brought the power I|ine
support pol es together causing the neutral wire to contact the
energi zed power wire and the truck. In ny view, if M. Radabaugh
had sinmply stopped his truck and not attenpted to break the wire
with his truck by nmoving it further, the accident nay have been
avoi ded.

I nspector Shriver confirmed that in addition to the
respondent, he also charged the contractor and its sub-contractor
wi th unwarrantable failure violations in connection with the
accident in question. He believed that the respondent was guilty
of aggravat ed conduct because M. Barton informed himthat he had
observed the trucks, and in particular, M. Radabaugh's truck,
travel ling under the powerlines while spreading gravel, M.
Barton's | ack of know edge of the height of the overhead wires or
the height of the raised truck beds, and the prior citation
i ssued by another inspector for parking trucks with their raised
beds under the sane overhead power circuit. He al so considered
M . Radabaugh's adm ssion that he had received no training with
respect to overhead powerlines.

Al t hough the evidence establishes that M. Barton observed
the gravel trucks operating in the area of the overhead
powerlines on the day of the accident, M. Barton testified that he
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did not observe M. Powers directing M. Radabaugh's truck and
paid no particular attention to it because he was in another
area. M. Powers testified that three or four trucks preceded M.
Radabaugh and backed under the wires. M. Shriver's notes reflect
that M. Barton told himthat he had observed three or four | oads
of gravel spread in the area north of the substation fence, and
this informati on was incorporated in an acci dent menorandum
submitted by M. Shriver to MSHA's district manager on June 1
1989. Al though M. Radabaugh was spreading gravel at the area
noted in the notes and nenorandum the information contained in

t hese docunments do not reflect that M. Barton specifically
observed M. Radabaugh's truck. They sinply reflect that M.
Barton "watched three | oads of gravel spread north of the
substation fence" (exhibits P-5 and P-6). M. Radabaugh confirmed
that he had nade an earlier trip to the site spreading gravel on
a parking lot.

While it is true that M. Barton conceded that the trucks
operating and spreading gravel in the area of the powerlines
cause him sone concern, his credible testinmony reflects that he
relied on the fact that M. Powers was serving as the truck
spotter directing and supervising the spreading of the material s,
and that he trusted M. Powers judgnent that the work was being
done in a safe manner. M. Powers had previ ous experience worKking
around powerlines, and he cautioned each driver as they arrived
at the site to be aware of the lines. Although I have concl uded
that M. Barton had a duty to communicate with the contractor in
order to insure the availability of information regarding the
hei ght of the powerlines and the height of the raised truck beds,
in the circunmstances then presented, including the fact that M.
Radabaugh di sregarded a direct order by M. Powers not to go
beyond the footbridge, | cannot conclude that M. Barton could
have reasonably anticipated that M. Radabaugh woul d not foll ow
i nstructions and place hinself in a position to contact the
powerlines. Under all of these circunstances, | conclude and find
that M. Barton's failure to act when he initially observed the
truck was the result of inattention rather than aggravated
conduct .

Wth regard to the prior citation issued by Inspector Fetty,
I am not persuaded that this singular violation supports, or
contributes to, a finding of aggravated conduct. The prior
citation concerned a different factual situation, and | find no
evi dence that M. Barton was aware of it.

Wth respect to M. Radabaugh's |lack of training, |I take
note of the fact that the inspector did not issue any violations
for lack of training, and | find no probative evidence that the
respondent was required to train M. Radabaugh. The unrebutted
testimony of M. Powers establishes that the contractor hazard
trained its enployees, and | assune that Radabaugh Trucking
Conpany, who was al so a contractor, had sonme responsibility for
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training its own drivers. Although it may be true that the
respondent advised M. Powers that the truckers enpl oyed by
Radabaugh Trucking were not required to be trained, there is no
evi dence that M. Barton gave this advice, and even if he did, |
am not convinced that the basis for this opinion was incorrect.
M. Powers confirmed that the truckers did not |eave their
vehicles at any tinme while at the work site, and it was his
understandi ng that MSHA's training policy did not require hazard
training for pickup and delivery drivers who remain in their
vehicles. The policy referred to by M. Powers, exhibit R 1
supports this conclusion, and | find no evidentiary basis for
concl udi ng that the advice given to the contractor by the
respondent was ot her than a reasonable and good faith opinion
based on the work being performed by contractor truckers.

| take particular note of the fact that M. Shriver adnitted
that he was not famliar with MSHA's training policy and that he
abated and term nated the violation after the respondent stated
that it would provide hazard training for contractor truckers,
and that it "will ensure that contractors provide this hazard
training to trucking subcontractors.” Thus, it would appear that
the inspector put the onus on the contractor to train its own
subcontractors. Under all of these circunstances, | cannot
conclude that M. Radabaugh's | ack of training supports, or
contributes to, a finding of aggravated conduct by the
respondent .

In view of the foregoing findings and concl usi ons,
conclude and find that the violation was a result of the
respondent's inattention and failure to exercise reasonable care
rat her than aggravated conduct. Accordingly, the inspector's
unwarrantable failure finding IS VACATED, and the order IS
MODI FIED to a section 104(a) citation with significant and
substantial (S&S) findings, and as nodified, the citation IS
AFFI RMED

Si ze of Business and Effect of Civil Penalty Assessnent on the
Respondent's Ability to Continue in Business

I conclude and find that the respondent is a | arge mne
operator and that the civil penalty assessnment for the violation
in question will not adversely affect the respondent's ability to
continue in business.

Hi story of Prior Violations

The respondent's history of prior violations, as reflected
by an MSHA conputer print-out, (exhibit P-1-a), shows that for
the period May 30, 1987 through May 29, 1989, the respondent paid
$251, 308 for 1,047 violations issued at the Martinka No. 1 M ne.
One-t housand and fourteen (1,014), were for violations found to
be significant and substantial (S&S). No prior violations of
section 75.807-3, are noted. MSHA has not argued or suggested
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that the respondent's conpliance record warrants any additiona
increases to its proposed civil penalty assessments, and | assune
that it considered the respondent's history of conpliance when
the assessnents were initially made. However, | have consi dered
this conpliance history in the penalty assessnment which | have
made for the violation which has been affirned.

Good Faith Conpliance

The record reflects that the respondent tinmely abated the
violation by providing hazard training to contractors, and
insuring that the contractors will provide hazard training to its
subcontractors. | conclude and find that the respondent tinely
abated the violation in good faith.

Negl i gence

Al t hough the record reflects that the height of the
powerlines were otherwi se in conpliance with MSHA' s regul ati ons,
I conclude and find that the failure by M. Barton or the
respondent to make any determ nation as to the height of the
rai sed truck beds operating in the area of the powerlines, or to
ot herwi se discuss the matter with the contractor, or to
conmuni cate this information to the contractor in advance of the
start of the project, constitutes a |lack of reasonable care
anounting to ordinary negligence.

Gravity

As noted earlier, the respondent stipulated that the
vi ol ati on was significant and substantial. The truck contact with
the energi zed powerline caused consi derabl e damage to the truck
and M. Radabaugh was fortunate that he was not seriously injured
or killed. | conclude and find that the violation was serious.

Civil Penalty Assessnent

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirements of section 110(i) of the
Act, | conclude and find that a civil penalty assessnent of $500
is reasonabl e and appropriate for a violation of mandatory safety
standard 30 C.F.R 0O 77.807-3, as noted in the nodified section
104(a) "S&S" Citation No. 2944317, May 22, 1989.

ORDER

The respondent IS ORDERED to pay a civil penalty assessment
in the ampbunt of $500 for the violation in question, and paynent
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is to be made to MSHA within thirty (30) days of the date of this
deci sion and order. Upon receipt of paynment, this matter is

di sm ssed.

CGeorge A. Koutras
Adm ni strative Law Judge



