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U.S. Departnent of Labor, San Franci sco,
California, for the Petitioner
Leo M Cook, Esq., Ukiah, California, for the
Respondent .

Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns proposals for assessnment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 820(a), seeking civil penalty assessnments in
the amount of $1,834 for ten (10) alleged violations of certain
mandatory safety standards found in Part 56, Title 30, Code of
Federal Regul ations. The respondent filed a tinely answer and a
hearing was held in Ukiah, California. The parties waived the
filing of posthearing briefs, but | have considered their ora
argunments made on the record during the course of the hearing in
nmy adj udi cation of this matter.

| ssues

The issues presented in this case are (1) whether the
conditions or practices cited by the inspector in the contested
citations constitute violations of the cited mandatory safety
standards, and (2) the appropriate civil penalties to be assessed
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for the violations, taking into account the statutory civi
penalty assessment criteria found in section 110(i) of the Act,
and any mitigating circunstances connected with the violations.
Addi tional issues raised by the parties are disposed of in the
course of this decision.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977; Pub. L
95-164, 30 U.S.C. O 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0O 820(i).
3. Commi ssion Rules, 29 C.F.R 0O 2700.1 et seq.
Petitioner's Testinmny and Evi dence

MSHA | nspector M chael E. Turner testified that he conducted
his initial inspection of the respondent's mne site on Septenber
13, 1988, and he confirmed that the crusher plant was shutdown at
this time and that "several enployees were in the process of
bui I ding guards™ (Tr. 8). He confirmed that he considered the
citations to be "non-S&S" because he observed no exposures to any
hazards because the plant was down and he observed no enpl oyees
wal ki ng about the plant while it was in operation.

Wth regard to Citation No. 3285843, concerning the |ack of
guarding for the jaw crusher tail pulley and nechanical belt, M.
Turner stated that he fixed the abatenent time of Septenber 20,
1988, after discussing it with M. Peters, and that M. Peters
gave himthat date as the time within which he could nake the
changes and corrections required. M. Turner further stated that
when he returned for a follow up conpliance inspection on May 31
1989, he found that "no apparent effort had been made to correct
the condition that was previously cited" on Septenmber 13, 1988,
and the crusher appeared to be in the same condition. Wen asked
whet her he spoke to M. Peters on May 31, M. Turner replied as
fol |l ows:

A. | amsure | did. The thing of it is, M. Peters
quite often is not there and | spoke with M. Bagley so
| can't really say that | talked to M. Peters that

day. If | issued a 104-B order | would think that |
talked to M. Peters. | would assune that | did.
Q Al right.

THE COURT: Did you take any notes or anything that day
that woul d refresh your recoll ection?
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THE WTNESS: | did. But the conference sheet that we fill out
states that | did talk to M. Peters about all the changes to
orders, 104-B orders.

M. Turner stated that he next returned to the site on June
9, 1989, when he term nated the citation and order, and he
i ndicated that the original citation abatenent date had been
ext ended and that he woul d have di scussed the abatenent dates
with M. Peters during his subsequent two visits (Tr. 11).

Not wi t hstandi ng his belief that "no apparent effort had been
made" to secure the guard for the crusher tail pulley and belt on
May 31, 1989, he agreed that a guard had been provided for the
crusher flywheel on that day, but it sinply |acked a bottom piece
whi ch was m ssing, and that some work had been performed to abate
this condition (Tr. 15).

Wth regard to Citation No. 3285844, concerning the jaw
crusher drive motor, M. Turner stated that although three
violative conditions are noted on the citation form he only
i ssued one violation in accordance with MSHA's policy. He
believed that there was a problemw th the notor feed box because
it was an old nmotor and a box had to be fabricated (Tr. 13).

Wth regard to Citation No. 3285845, concerning the |ack of
a protective railing or barrier to "prevent the fall of person”
at the wal kway adjacent to the jaw crusher control station, he
bel i eved that no barriers were present when he returned on My
31. Wth regard to the notation on his order issued that day that
"no apparent effort had been nmade to correct the condition of a
chain used to prevent contact with noving machine parts at the
jaw crusher control station," M. Turner stated that the chain
was at a different location than the mssing barrier or railing
and that the chain was sinply hangi ng dowmn from a support post.
The m ssing barriers concerned the other side of the contro
station (Tr. 18).

Wth respect to Citation No. 3285846, concerning the |ack of
guards on the tail pulley pinch points on a conveyor under and
bel ow the crusher, and his notation on May 31, that "no apparent
effort had been made to secure" the guards, M. Turner believed
that there may have been a change in the condition as it was
initially cited on Septenber 13, but that he could not
specifically recall this condition and had no i ndependent menory
of the cited guard condition (Tr. 21).

Wth regard to Citation Nos. 3285848, 3285849, and 3285850,
M. Turner stated that he recalled these cited guarding
conditions, and that no changes had been nade during the
i ntervening



~1977

peri od of Septenber 13, 1988, and May 31, 1989, when he issued
the orders, and that the conditions were the same (Tr. 21-24). He
confirmed that the upper conveyor tail pulley (Citation No.
3285850) was guarded, but that the guard was inadequate, and

abat enment was achi eved by pulling the guard screen together and
either bolting it or wiring it to elimnate the possibility of
sonmeone reaching in and contacting the pinch point (Tr. 24).

On cross-exam nation, M. Turner confirmed that when he
initially visited the site on Septenber 13, there were two
crushers at the site, and that all of the citations were issued
on the new crusher that M. Peters was working on in order to
meke it operational. M. Turner stated that the crusher had been
operating when he arrived at the site, but that it was shutdown
during the inspection. The other crusher was not wired up and was
down (Tr. 25-26). He confirnmed that M. Peters informed himthat
the crusher which was cited was new y purchased and that he was
attenpting to set it up (Tr. 27). Wen asked to confirm whet her
he informed M. Peters that the cited conditions had to be
corrected before the crusher was placed in production, M. Turner
responded as follows (Tr. 28-29):

A. If we have a problemw th semantics, | believe what

| told M. Peters, which I tell many of the operators,
al nost all of the operators, is if there is a violation
present that the plant should not be operating unti

that violation is taken care of.

Q Right, Now did you also tell himthat as |ong as he
had these itens covered by your citations repaired or
installed that he could then place the plant into
operation?

A. If they are non S and S citations he can repair them
and go fromthere.

Q Wuld it be fair to state that M. Peters could very
wel | have understood that there was no particular tinme
[imt on making these repairs or installations,

provi ded that he wasn't using the plant?

A | find it difficult after all of the conversation
that we have had, discussions that he could not be
aware of the term nation dates.

Q GOkay. Now your second visit was on February 23,
1989, and from | ooking at the various docunents it
appears that you arrived there at 12 m nutes after
12: 00 -- 14:07. That would be 2:07 in the afternoon?
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Q (BY MR COOK) Now as | read fromyour citation of th
it is the second page under 3285841. You state in the

at dat e,
ast

par agraph, "the plant has been down for some tinme and M. Peters

had assured the inspector that the violations shall be
prior to start up in the future." That is exactly what

A. Yes, sir.

M. Turner stated that all of the cited conditions were
ultimately corrected to achi eve conpliance, and al though he had
no evidence to establish that the plant was operated w thout the
corrections being made, he confirned that when he first drove up
to the site on Septenber 13, he observed that the plant was
runni ng. However, he took "a break"” waiting for M. Peters to
arrive to acconpany himon his inspection, and when he returned
the plant was shutdown. M. Turner described the equi pnrent which
conprised the crushing "plant," and he confirned that all of the
guarding citations involved the Eagle jaw crusher operation. He
stated that material was being processed through the crusher when
he initially observed it in operation, and he confirned that he
did not inspect the second crusher which was not wired up (Tr.
31-33).

Wth regard to his subsequent visit to the site on February
23, 1989, M. Turner confirnmed that it was a followup visit to
abate the citations which he issued on Septenber 13, 1988.
Al t hough the extension notice issued that day for Citation Nos.
3285841 and 3285855, were the only ones included with the
pl eadings filed by MSHA, and were the only ones of record at this
point in the hearing, M. Turner believed that he issued other
extensi ons that day. When asked if he had any i ndependent
recol lection that he in fact extended the other citations, he
replied "the procedure would be to extend them . . . | would
have to look it up and try to find records in regard to that"
(Tr. 38). When asked for an explanation as to why he would issue
a section 104(b) order 5 nonths after he extended the abat enent
time for a citation, M. Turner responded as follows (Tr. 38-39):

THE WTNESS: Well, first of all, | would like to talk
to the operator to find out whatever mtigating

ci rcunstances he may have had for not operating the
pl ant .

THE COURT: Do you recall any in this case? Wat my
have happened?

THE W TNESS: | renmenber going out there, but | cannot
renenber the conversation on February 23rd, and
cannot remenber whether | spoke to M. Bagley or M.
Peters or both of them

renedi ed
he sai d?
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THE COURT: You don't recall whether you issued any extension on
all of these other citations that we just went through regarding
this?

THE WTNESS: | can't recall. The correct procedure
woul d be for nme to do that, but | can't recall whether
| did or not.

MR, O HAVER: | think had he done that they would have
been part of the record. They are not.

THE COURT: Doesn't it strike you kind of strange that
he woul d go out there and issue themon the 13th and go
back on the 23rd and only address two and not the

ot hers?

MR, O HAVER: It could very well be that time of the
year everything was down and he may have only net with
M. -- M. Peters may not have been there, maybe only
one person there, and they only tal ked about the record
keepi ng portions. That time of the year the plant

woul dn't ordinarily be operating.

THE COURT: So then he goes back on the 31st?

MR, O HAVER: Yes, because the weather's getting better
and they are going to start operation. That's just
specul ation on my part.

Wth regard to Citation No. 3461132, which he issued on June
1, 1989, M. Turner testified that he observed a truck driver
driving a "cat" front-end | oader without a hard hat on. He
confirmed that the | oader was equi pped with rollover protection
(ROPS), but that the canopy was not conpletely encl osed and was
open at the top, and had no wi ndshield or side protection. Except
for the rollover bars, the | oader operator was conpletely
exposed. M. Turner stated that the driver was an enpl oyee of the
respondent, and he identified himas "M . Mrgan." He stated that
the driver was loading the truck with rocks fromthe side with
the bucket of the |oader in a raised position, and that he was
exposed to a hazard of a "spill of rocks com ng back and hitting
himin the head." He further believed that the failure by the
driver to wear a hard hat could have resulted in a serious injury
if he were struck by a rock and he would have incurred "l ost days
or restricted duty." M. Turner confirmed that he observed that

rocks were spilling off the raised bucket, and he found that an
injury was reasonably likely to occur (Tr. 42). M. Turner
described the | oader as "pretty small,"” and he stated that the

| oadi ng bucket would be approxinmately 8 to 10 feet ahead of the
operator's conpartnent, and if the load were |ifted and tilted
into the bed of the truck which was being | oaded, the | oad
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woul d be 8 to 10 feet high and over the position of the operator
at the controls of the |oader (Tr. 45).

M. Turner stated that he based his "high negligence"
finding on the fact that he and M. Peters had di scussed the
matter of wearing hard hats on the property, and although he
bel i eved that the respondent's enpl oyees had hard hats avail abl e,
he did not know whether M. Peters furnished them He could not
recall where the hard hat used to abate the citation cane from
or whether it was in the loader, in the truck, or obtained from
the shop (Tr. 43). He confirmed that he has previously observed
| oader operators |oading materials on a truck and that they wore
their hard hats while in the | oader (Tr. 44). He further
confirmed that the violation was abated in 3 m nutes by providing
a hard hat, but he could not recall where M. Peters obtained it
(Tr. 45).

Respondent's Testinmony and Evi dence

M. Robert Peters, a partner in the operation, testified on
behal f of the respondent. M. Peters testified that the | oader
whi ch was being operated, as well as his other |oaders, are
equi pped with ROPS protection, and although the front and sides
of the machine were open, the top was enclosed with a quarterinch
steel plate. He stated that the driver was furnished with a hard
hat but that he had it in the truck and he had not bothered to
put it on. He confirmed that drivers may |oad the trucks
t hemsel ves, or a | oader operator will load them (Tr. 46-47; 53).

M. Peters testified that he purchased the Eagle crusher in
question at an auction in Oregon, and brought it to his operation
in WIllits, California. Since he had not previously observed it
in operation, the crusher was in a "set-up node" at the tinme of
the initial inspection by the inspector on Septenber 13, 1988. He
confirmed that the crusher was not in production at that tine,
and that "we were trying to see if it worked and what needed to
be done to put it into production” (Tr. 48). He further confirmed
that a second crusher unit, which had previously been in
operation at another |ocation, had been nmoved "fromthe North
plant in town" and was |ocated next to the Eagle crusher in the
vicinity of the power source.

M. Peters testified that on Septenber 13, 1988, he and the
i nspector went to the Eagle crusher plant, and he advi sed the
i nspector that he had just purchased the crusher. Although the
i nspector understood this, he inspected the crusher and issued
several citations and expl ai ned what needed to be done to bring
it into conpliance. At the conpletion of the inspection, the
i nspector "stated to me that, you now, as long as we didn't run
the plant until we had all these corrections nade there was no
problem (Tr. 48). M. Peters explained that the crushers are not
used during the wi nter because no crushing is done, and it
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was hi s understanding that the inspector was giving him"all
winter to get everything put on it and get it up to par"” (Tr.
49) .

M. Peters stated that the inspector next returned on
February 23, 1989, to follow up on a citation issued on Septenber
13, 1988, for failing to conduct an annual test for continuity
and resistance of the grounding system M. Peters stated that
during this visit several equi prment guards which he had made were
I ayi ng by the machine, and that the inspector informed himthat
"there was no problemw th the guards,” and that as |long as al
of the guarding citations were corrected before he went into
production, "that there was no problent (Tr. 49).

M. Peters confirned that the inspector next returned to the
site on May 31, 1989. M. Peters stated that he infornmed the
i nspector that he could not acconpany himon his inspection
because he was occupied with a mechani cal problem on one of his
trucks and asked himto conme back in an hour. The inspector
replied "no" and proceeded to wite up the section 104(b) orders.
M. Peters stated that although he was unhappy with the inspector
i ssuing these orders because he previously told himthat there
woul d be no problem as | ong as he had made the repairs before the
crusher was put in operation, he nevertheless continued to
conplete the repairs and install the guards. He indicated that
nost of the guards had been constructed and sonme were installed.
He alluded to one particular guard to cover the crusher flywheel
and confirmed that when the inspector returned a week or 9 days
later, "we had everything conpleted and he signed themoff" (Tr.
51).

M. Peters further stated that if he had not been occupied
repairing the truck on May 31, 1989, and had been able to
acconpany the inspector on his inspection, he would have tried to
convince himthat he did in fact make an effort to conply and
woul d have rem nded hi mof his understanding in February that the
violations had to be abated before he placed the crusher into
production. M. Peters stated further that he had nade "l ots of
effort to correct the problem™ that nost of the guards were
there, but not on the crusher, and that the inspector saw them
(Tr. 51). M. Peters stated that he had no opportunity to explain
to the inspector because "I was busy repairing my truck while he
was writing the 104-b's" (Tr. 52).

On cross-exam nation, M. Peters stated that he often tal ks
to his enpl oyees about safety hazards, enphasizes hard hats, and
that he has a good insurance conpany safety record rating. He
expl ai ned that in connection with the crusher "set up" on
Septenber 13, 1988, it had been run two or three times prior to
that day with "a little material"” in order to check the systemto



~1982

deternmine if any repairs were needed (Tr. 55). When the inspector
returned on February 23, they discussed the fact that the crusher
could not be operated until all of the needed corrections
previously cited on Septenber 13, were nmade, and the inspector
did not speak to him about any specific dates. M. Peters stated
that he did not | ook at the "paperwork" or the extension dates
left with himon February 23, and did not discuss this with the

i nspector, but did assure the inspector that before he put the
crusher into production, the corrections would be made (Tr. 56).

M. Peters stated that he usually reopens his operation in
June after the wi nter season because he cannot have access to any
streans to obtain his materials until after May 15, when his
state fish and gane pernmit is issued. The state usually pernits
hi m access to the streans in June. He confirned that when the
i nspector returned on May 31, the crusher plant was still dornant
and not in production and had not been running (Tr. 56).

Wth regard to the initial inspection citations issued on
Septenber 13, M. Peters testified that he did not discuss the
Sept enber 20, abatement dates recorded on the citations with the
i nspector, and that these dates do not mean anything to him He
expl ai ned that he "glanced over" the citations and read what the
i nspector wote and knew that he was witing because "we went
over each itemspecifically and he told me what needed to be done
to comply" (Tr. 57).

I nspector Turner was called in rebuttal by the petitioner
and he produced and revi ewed copi es of several extension notices
he issued on February 23, 1989, extending the abatenent tinmes of
the citations he issued on Septenber 13, 1988, to February 27,
1989 (exhibit P-2, Tr. 58). M. Turner stated that he had no
i ndependent recollection of discussing the term nation dates with
M. Peters, but that his extensions would indicate to himthat
they were discussed (Tr. 59).

As noted earlier, the violation extension notices issued by
I nspector Turner on February 23, 1989, were not included as part
of the initial civil penalty assessment proposal pleadings filed
by the petitioner in this case, and petitioner's counsel could
of fer no explanation as to why they were not previously filed
with the pleadings (Tr. 59). The inspector retrieved his file
copies during a break in the hearing prior to being called in
rebuttal, and the respondent's counsel confirmed that he had not
previ ously seen them Although the copies reflect that they were
served on him M. Peters stated that he had not previously seen
them (Tr. 60).

I take note of the fact that copies of the extension notices
produced by I nspector Turner at the hearing are stapled to an
I nspection Informati on Sheet filled out by M. Turner. In the
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"Remar ks" portion of that docunent, M. Turner notes that "Copies
of term nations and extensions given to office personnel”
(Exhibit P-2, pg. 1). M. Peters testified that they may have
been left with a M. Dan Bagley (Tr. 60). Inspector Turner
confirmed that he has been instructed not to | eave m ne property
"until we issue the paperwork to soneone, or that a copy stays on
the property" (Tr. 61). Although the extensions reflect that they
were served on M. Peters, M. Turner could not recall giving
themto him and he testified that "I may have addressed that to
M. Peters and gave the copies to M. Bagley, the weigh master"”
or left themin the office. M. Turner could not recall any
conversations with M. Peters on February 23, and stated that he
made no inspection notes that day and could not find any (Tr.

62) .

In response to further questions, M. Turner confirmed that
M. Peters was having a problemw th one of his trucks while he
was at the site on May 31, 1989, and could not acconpany him on
his inspection that day. M. Turner stated that when he found
that the original citations had not been abated or term nated, he
made sone notes and advised M. Peters that he would have to
rei ssue them pursuant to section 104(b). He then wote them up
and di scussed themwith M. Peters. Wen asked about the nature
of the conversation, M. Turner stated "we discussed them (sic)
about the plant will not operate until all the violations are
secured or renmedied, and | left the property" (Tr. 64). M.
Turner confirmed that he was not sure at that tine whether or not
t he crusher had been in operation (Tr. 64).

M. Turner assuned that the plant was not in operation from
Septenber 13, 1988, through February 23, 1989, and he had no
reason to dispute M. Peters' testinony that the plant is not
normal |y put into production until after May 31 or early June. He
al so had no reason to dispute M. Peters' testinony that the
cited crusher was being "set-up" and tested prior to any
production, and that when he conducted the inspection the plant
was not running and he did see anyone there (Tr. 65).

Al t hough M. Turner clained that he asked M. Peters on
Septenber 13, if a week was sufficient tine to correct the
violations, he agreed that it was possible that M. Peters was
under the inpression that he may have had a week to fabricate the
equi pnent guards, but could wait until the plant was in
production before installing them notw thstanding the
term nati on dates shown on the face of the citations (Tr. 67).
M. Turner confirned that the September 13, 1988, inspection was
his first inspection of the crusher plant in question (Tr. 68).
However, he believed that the plant has had other crushers which
had been previously operated, and that other MSHA regul ar and
foll owup inspections have been conducted at the site (Tr. 72).
Since M. Peters advised himon Septenber 13, that sone materia
had been run through the crusher during the set-up, M. Turner
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believed that it should have been in conpliance with the guarding
requi renents because accidents may occur when the equi pnent is
runni ng and he found no excuse for not guarding it (Tr. 71).

M. Peters testified that during the initial set-up period,
the crusher was not operated continuously for 3 days, and that it
was operated for 10 minutes while adjusting a belt or changing a
bearing, and the guard is off because it covers the tail pulley
adj ust ment device and the guard nust be off to nake any
adj ustnment. He stated that "we were not continually running for 3
days straight. We would fire up, run it, see a problem and then
we woul d shutdown and work on that,"” and he reconfirned that the
crusher was not in a production node from Septenber 13, 1988,
until the time the citations were ultimately abated (Tr. 76).

Fi ndi ngs and Concl usi ons
Juri sdiction

Al t hough the respondent has not raised any jurisdictiona
guestion, the evidence establishes that the cited crusher was
purchased out of state, and that the respondent has an MSHA ID
nunmber, and its crushed stone operation has been inspected and
regul ated by MSHA. | conclude and find that the respondent is a
m ne operator within the nmeaning of the Act, and is subject to
MSHA' s enforcenment jurisdiction. See: Tide Creek Rock Products, 4
FMSHRC 2241 (Decenber 1982); Southway Construction Co., 6 FMSHRC
174 (January 1984); Rockite Gavel Co., 2 FMSHRC 2543 (Decenber
1980), Commi ssion Review Deni ed, January 13, 1981; Mellott
Trucki ng Conpany, 10 FMSHRC 409 (March 1988).

Fact of Violations

The respondent was cited for 10 viol ati ons of severa
mandatory safety standard found in Part 56, Title 30, Code of
Federal Regul ations. One violation was issued because of the
failure to conduct a grounding systemcontinuity and resistance
test as required by section 56.12028; three were issued for
failure to conply with the equi pment guardi ng requirenments of
section 56.14001; two were issued for failure to guard a conveyor
pursuant to section 56.14003; one was issued for the |ack of
equi pnment bushings or fittings as required by section 56.12008;
one was issued for failure to provide a railing or barrier at the
crusher travelway |ocation pursuant to section 56.11012; one was
i ssued for failing to conduct nonthly inspections of fire
extingui shers or to have the inspection records avail able at the
work site as required by section 56.4201(b); and one was issued
for a violation of section 56.115002, because of the failure of a
truck driver to wear a hard hat while loading a truck with a
front-end | oader.
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The respondent agreed and stipulated that the cited conditions
and practices which are described by the inspector on the face of
each of the contested section 104(a) citation notices which were
i ssued on Septenber 13, 1988, and June 1, 1989, were true, and
that these cited conditions constituted violations of the cited
mandatory safety standards (Tr. 5). Respondent further stipul ated
and agreed that it does not contest the two "single penalty"
citations which resulted in proposed penalty assessnents of $20
(Citation Nos. 3285841 and 3285855) (Tr. 39-40).

The respondent further stipulated and agreed that its
dispute in this case lies in its disagreement with the
i nspector’'s assertion that it made "no apparent effort"™ to renedy
some of the cited conditions and abate the violations. These
findings by the inspector forned the basis for his issuance of
seven section 104(b) orders which resulted in proposed civi
penal ty assessnments which the respondent believes are "high" and
unwarranted for the conditions which were initially cited by the
i nspector on Septenber 13, 1988.

In view of the foregoing, |I conclude and find that all of
the conditions and practices cited by the inspector in support of
the citations which he issued on Septenber 13, 1988, and June 1
1989, constitute violations of each of the cited mandatory safety
standards relied on by the inspector, and the violations ARE
AFFI RMED

Hi story of Prior Violations

The respondent's history of prior violations is reflected in
a "Proposed Assessnment Data Sheet" submitted by the petitioner
(exhibit P-1). The information presented reflects that with the
exception of tinmely paid "single penalty" assessnents, the
respondent was assessed for six violations issued during the
years 1986-1989. | cannot conclude that the respondent's
conpliance record is such as to warrant any additional increases
in the civil penalty assessments which | have nmade for the
violations in question in this case.

Si ze of Business and Effect of Civil Penalty Assessments on the
Respondent's Ability to Continue in Business

The record reflects that the respondent operates a portable
stone aggregate crushi ng operation enpl oyi ng approxi mately six
i ndi vidual s at any given tinme. Its annual production is
approxi mately 30,000 tons of crushed stone materials (Tr. 5). M.
Peters testified that two of his enpl oyees operate the crusher,
and four enployees serve as truck drivers or mechanics (Tr. 51).
He al so indicated that he is in production approxi mately 6 nonths
out of the year (Tr. 80). Except for periodic equipnent set-ups
and testing periods, the record reflects that the crushing
operation is essentially a seasonal business which
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is not in production during the "w nter season" from

approxi mately m d- Septemnmber through May or early June. | conclude
and find that the respondent is a small operator and | have taken
this into consideration in making the civil penalty assessnents
for the violations in question.

M. Peters testified that although paynent of the ful
anount of MSHA's proposed civil penalty assessnments for the
violations may "hurt a lot. Particularly this year," he confirnmed
t hat paynent of those penalties, in the anpunts proposed by MSHA
will not put himout of business (Tr. 79). Under the
ci rcunmstances, and in the absence of any evidence to the
contrary, | conclude and find that paynent of the civil penalty
assessnments which I have made for the violations which have been
affirmed will not adversely affect the respondent's ability to
continue in business.

Gravity

Wth the exception of the "hard hat" citation issued on June
1, 1989, all of the citations issued by the inspector on
Septenber 13, 1988, were issued as section 104(a) non-S&S
citations. | take note of the fact that in each instance, the
i nspector noted "zero" as the nunber of persons affected by the
cited violative conditions (Gavity Item10-D). He al so found
that there was either "no |ikelihood" of any injury, or that an
injury was "unlikely," but nonethel ess found that the injury
woul d be "fatal," "permanently disabling,” or would result in
"l ost workdays or restricted duty.” In connection with the six
guarding citations, he noted on the face of the citation that the
hazard "exposure could not be determ ned.”" M. Peters testified
that if a hazard were presented, the only person exposed woul d be
the crusher operator (Tr. 51).

When asked to reconcile his apparent inconsistent gravity
findings, M. Turner explained that his findings of "unlikely"
were based on the fact that the crusher plant was not in
operation at the time of the inspection. However, if soneone were
to contact an unguarded pinch point, particularly a tail pulley,
"it would be fatal" and "a person could get his hand in there or
sonmething and it could tear his hand or armoff and he could
bleed to death” (Tr. 35). His findings of "fatal" would be
relevant if the crusher were to be put into production (Tr. 36).
Wth regard to his findings that "zero" persons woul d be exposed
to any injury, M. Turner stated that "I believe this is the way
OSHA" woul d consi der any hazard exposure. He conceded that he may
have been in error in making these findings, and that MSHA's
current policy is to consider the total nunmber of people working
at the plant. He al so conceded that any determ nation as to the
actual nunber of persons exposed to any hazard "woul d have to be
deternm ned by asking M. Peters some questions. Who |ubricated
the plant and cleaned it out," and that these determ nations
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woul d have to be nmade before he checked the appropriate item
boxes on the citation form (Tr. 36). In the instant case, M.
Turner confirmed that all of the cited equi pment which | acked
guards was guarded before the crusher plant was placed in
production (Tr. 37).

I conclude and find that Citation Nos. 3285841 and 3285855,
for the failure to conduct the annual continuity and resistance
groundi ng systemtests, and the failure to inspect the fire
extingui shers on a monthly basis were not non-serious violations.
I find no evidence to support any conclusions to the contrary.

Li kewi se, in the absence of any evidence or testinony to the
contrary, | also find that Citation No. 3285844, for a | ack of
fittings and bushings on the cited conmponents of the crusher was
a non-serious violation. Under the circunstances, the inspector's
non- S&S fi ndi ngs regardi ng these violations are affirned.

Wth regard to Citation No. 3285845, for failing to provide
arailing or a barrier at the travelway | ocation adjacent to the
jaw crusher operator's control station, | conclude and find that
this was a serious violation. Although the crusher was not in
operation at the tinme of the inspection, and the respondent had a
chain available at one of the |ocations near the crusher, it was
not hooked up to prevent anyone from wal ki ng through and into the
crusher. Further, the inspector's unrebutted testinony
establishes that the lack of a barrier or arailing at the cited
travel way | ocation presented a falling hazard and that a barrier
or railing would prevent someone fromfalling off the contro
station area. The inspector also testified that when he and M.
Peters wal ked up a stairway in the proximty of this unprotected
area, the crusher jaw was open "where a person could step off
into the jaw' (Tr. 17-19).

Wth regard to the five guarding citations (Nos. 3285843,
3285846, 3285848, 3285849, and 3285850), | conclude and find that
they were all serious violations. Although the crusher was not in
operation at the time of the inspection, the inspector's
unrebutted testinony reflects that it was runni ng when he
initially drove up to the site, and M. Peters admitted that it
had been in operation while it was being setup and tested.
Further, the guards were not in place, and there is no evidence
that they may have been installed while the crusher was being
setup and tested. Under the circunstances, | conclude and find
that there was sone degree of hazard presented, and that a
potential for an accident was present while nmaterials were being
run through the crusher while it was in a setup node and being
tested. The fact that the inspector found the violative
conditions to be non-S&S is immterial to any gravity finding or
the seriousness of the potential hazards presented.
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Nei ther the inspector or the petitioner suggested that the
i nspector's non-S&S findings with respect to the guarding
citations should be nodified. Although I amtroubl ed sonewhat by
the inspector's inconsistent and contradictory findings with
respect to the likelihood of any injuries, and his adm ssion that
he "may have been in error,"” | find no evidentiary basis for
di sturbing his non-S&S findings. In nmy view, a serious violation
is not ipso facto a significant and substantial violation. The
Commi ssion's standards and criteria for determ ning a significant
and substantial violation have been addressed in Cenent Division
Nat i onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981); Mathies Coa
Conmpany, 6 FMSHRC 1, 3-4 (January 1984); United States Stee
M ni ng Company, Inc., 7 FMSHRC 1125, 1129 (August 1985), and the
cases cited therein.

The inspector's rationale for his non-S&S findi ngs was based
on the fact that an injury was unlikely because the plant was not
operating at the time of the inspection, and there is no evidence
that it was in production when the guards were not in place. Mre
to the point, however, is the inspector's candid admni ssion that
the degree of hazard exposure can only be determ ned by asking
rel evant questions during an inspection with respect to the
actual work which may have been perfornmed in the proximty of the
unguarded | ocations while the crusher was bei ng operat ed.

Al t hough the inspector conceded that the actual hazard exposure
coul d not be determ ned because the crusher was not in operation
at the tinme he observed the violative conditions, it seens
obvious to me fromthe [ack of any evidence or testinony on his
part to the contrary, that he nmade no inquiries so as to
establish any factual basis in support of any conclusion that the
guardi ng violations were in fact significant and substantial, and
no evi dence or testinmny was advanced by the petitioner to
establish that this was in fact the case.

Significant and Substantial Violation (Citation No. 3461132, 30
C.F.R [ 56.15002)

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other nine safety or health hazard." 30
C.F.R 0814(d)(1). Aviolation is properly designated

signi ficant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature." Cenment Division
Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial" as foll ows:
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In order to establish that a violation of a manda-
tory safety standard is significant and substantia
under National Gypsumthe Secretary of Labor nust
prove: (1) the underlying violation of a mandatory
saf ety standard; (2) a discrete safety hazard--that is,
a neasure of danger to safety-contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129, (August 1985), the Commi ssion stated further as foll ows:

We have explained further that the third el enent of the
Mat hies formula "requires that the Secretary establish
a reasonabl e |ikelihood that the hazard contributed to
will result in an event in which there is an injury."
U S. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
must be significant and substantial. U S. Steel M ning
Conmpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Conmpany, Inc., 6 FMSHRC 1573, 1574-75
(July 1984).

The inspector's unrebutted testinony, which | find credible
and probative, establishes that when he observed the truck driver
operating the | oader and | oading the truck wi thout wearing a hard
hat, the | oader bucket was raised 8 to 10 feet above the | oader
and the inspector observed rocks spilling out of the bucket. He
concluded that it was reasonably likely that the driver operating
the | oader would incur serious injuries if he were struck by a
falling rock. Although M. Peters clainmed that the | oader had a
steel plate covering over the canopy, the evidence establishes
that it had no windshield and that it was open on both sides of
the operator's conpartnent. The fact that the | oader had a stee
pl ate over the canopy, would not in ny view, preclude any falling
rocks fromthe rai sed bucket fromentering the otherw se
unprotected operator's conpartnent and striking the driver in the
head. Under the circunstances, | agree with the inspector's S&S
finding, and it is affirnmed.

Negl i gence

I nspector Turner made findings of "high negligence" for five
of the citations he issued on Septenber 13, 1988, (Nos. 3285841,
3285843, 3285845, 3285846, 3285849), and "noderate negligence"
for four citations (Nos. 3285844, 3285848, 3285850, 3285855). He
made a finding of "high negligence" for the citation he issued on
June 1, 1989 (No. 3461132).
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M. Turner stated that his negligence findings were based on
whet her or not the cited conditions were readily observable to
t he respondent, and if the violations occurred in any "hidden"
area where the respondent could not see them he would consider
this to be a | esser degree of negligence. As an exanple, he
expl ai ned that his "high negligence" finding with respect to
Citation No. 3285843, for failing to guard the crusher tai
pul | ey, mechanical belt, and V-belt drive pulley located at the
approach ranp to the crusher woul d be readily observabl e because
nobi | e equi pmrent used to feed the crusher used the ramp (Tr. 35).
No further testinmony was forthcoming fromthe inspector with
regard to his negligence findings nmade on Septenber 13, 1988,
other than the fact that M. Peters acknow edged that he knew
that the cited equi pnent needed to be guarded (Tr. 35).

I conclude and find that the respondent knew or shoul d have
known about the conditions which pronpted the inspector to issue
the citations on Septenber 13, 1988, and that its failure to
exerci se reasonabl e care to insure conpliance with the cited
mandat ory standards constitutes ordinary negligence.

Wth regard to the citation issued on June 1, 1989, for the
failure of a truck driver to wear a hard hat, the inspector
stated that he based his "high negligence" finding on the fact
that he and M. Peters had previously discussed the need for
enpl oyees to wear hard hats while on the property. Although the
i nspector confirmed that he spoke with the enpl oyee in question
he coul d not recall whether the enployee gave hi m any expl anation
for not wearing a hard hat, nor could he recall where the hard
hat was | ocated or fromwhere the one supplied to abate the
citation was obtai ned.

M. Peters testified that he often spoke with his enpl oyees
about wearing their hard hats, and he confirnmed that he furnished
a hard hat to the cited enployee, but that he had it in his truck
and had not bothered to put it on. This testinony is unrebutted,
and | find it credible. Although the respondent is |liable for the
violation without regard to fault, | find that the negligence of
the employee in failing to wear the hard hat furnished to him by
the respondent mitigates the respondent's negligence and any
civil penalty which may be assessed for the violation. Under the
circumst ances, | conclude and find that the violation resulted
froma | ow degree of negligence by the respondent.

Good Faith Conpliance

I conclude and find that Citation Nos. 3285841, 3285855
(continuity and resistance tests and fire extinguishers) were
abated in good faith by the respondent within the extended
abatenent tinme. The hard hat citation (3461132) was abated within
3 minutes.
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Wth regard to the remaining citations, the record reflects that
when the inspector returned to the site on May 31, 1989, after
previ ously extending the abatenent tinme, he found that the
respondent had nade "no apparent effort"™ to secure the guards at
sone | ocations, install guards at other |ocations, or to renedy
or correct the other cited conditions. As a result of these
findings, he issued seven section 104(b) orders. MSHA's proposed
civil penalty assessnent anounts for the violations obviously
reflect the fact that orders were issued, and | believe that it
is reasonable to conclude that the inspector's belief that no
effort had been nmade to correct the cited conditions resulted in
t he maxi mum nunber of penalty points for a |l ack of good faith
conpliance by the respondent.

As noted earlier, although the respondent does not dispute
the fact that the cited conditions constitute violations of the
cited standards, the crux of its contest lies in its dispute with
the inspector's belief that it made no apparent effort to correct
the cited conditions. M. Peters maintained that at the
conpl eti on of the inspection on Septenber 13, 1988, the inspector
informed himthat as long as the crusher plant was not in
production and was not running, there would be no problem M.
Peters testified that he paid no particularly attention to the
1-week abatenent period fixed by the inspector, and that it was
hi s understandi ng that he coul d nake the necessary corrections
during the winter season when the crusher was not in production
M. Peters further testified that the crusher was not in
production from Septenber 13, 1988, until the violations were
ultimately abated. The inspector confirned that all of the cited
conditions were ultimtely corrected, and he had no reason to
di spute M. Peters' testinony that the plant was not operated
before the corrections were corrected and abat ed.

The inspector testified that his nornmal procedure is to
i nforman operator that if there is a violation, the plant should
not be operated until the violation is corrected, and he believed
that this is what he told M. Peters during his initia
i nspection on Septenber 13, 1988. The inspector also agreed that
it was possible that M. Peters was under the inpression that he
may have had a week to fabricate the guards, but could wait unti
the crusher was placed in production before installing them

M. Peters testified credibly that when the inspector next
returned to the site on February 23, 1989, for a follow up
i nspection, several guards which he had constructed were
avail abl e and were | aying by the machi ne, and the inspector again
i nformed himthat there was no problemas long as the citations
were corrected before he went into production. M. Peters stated
that he and the inspector again discussed the fact that the
crusher could not be operated until the cited conditions were
corrected, but that the inspector said nothing about any specific
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dates for abatement, and that he (Peters) did not |ook at the
extensi on "paperwork"” left by the inspector. M. Peters confirned
that he told the inspector the violations would be renedied prior
to any future start-up of the crusher plant, and the inspector
confirmed that this is what M. Peters told himand that he wote
this on one of the extension fornms which he issued on February 23.

The inspector testified on direct-exanination that he could
not recall whether he spoke with M. Peters, M. Bagley, or both
of them on February 23, when he extended the abatement times. Hi s
i nspection report, with the attached copies of the extension
notices, reflects that they were given to "office personnel,” and
the inspector could not recall giving themto M. Peters. He
confirmed that he made no inspection notes on February 23, and
acknow edged that he nmmy have given the extensions to M. Bagl ey
or left themin the office. The inspector's asserted | ack of any
recol |l ection of speaking with M. Peters contradicts his earlier
testimony that M. Peters assured himon February 23, that the
vi ol ati ons woul d be renmedied prior to any start-up of the
crusher. Further, his notation that he left the extensions with
of fice personnel, and may have given themto M. Bagley, or left
themin the office, corroborates M. Peters' assertion that they
were not given to himand he did not see them Although the
i nspector indicated that the fact that the extensions were issued
suggests that he discussed the termnation dates with M. Peters,
he made no notes to confirmthis, and he acknow edged that he had
no i ndependent recollection of discussing the extended
term nation dates with M. Peters. Under the circunstances, and
in light of the inspector's |lack of recollection and
contradictory testinmony, | give greater weight to M. Peters
testi nony which I find credible.

Wth regard to the inspector's return visit on May 31, 1989,
when he issued the section 104(b) orders, after concluding that
"no apparent effort had been made" to correct the cited
conditions, the inspector testified that "I can't really say that
| talked to M. Peters that day" (Tr. 10). H s "assunption" that
he spoke with M. Peters was based on the fact that he issued the
orders. Although the inspector confirnmed that he took notes which
woul d refresh his recollection, and that a "conference sheet™
which he filled out reflected that he did speak with M. Peters
about "all the changes to orders, 104-B orders," the notes and
conference sheet were not produced and they are not a matter of
record.

M. Peters testified that he was occupied with certain truck
repairs on May 31, and did not acconpany the inspector during his
i nspection. He relied on the inspector's prior statenents that
there would be "no problent as |ong as the crusher was not
operated before the abatenent of the violations. M. Peters
mai ntai ned that he had in fact nade efforts to conply by
fabricating
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nost of the required guards which were there and which the

i nspector saw. M. Peters maintained that he had no opportunity
to explain his abatement efforts to the inspector because he was
busy repairing the truck while the inspector was witing up the
orders.

The inspector confirnmed that M. Peters did not acconpany
hi mon his inspection because he was busy repairing a truck and
told him"go on, do what you have to do" (Tr. 63). He testified
that he made some notes during his inspection, and when he
finished, he told M. Peters that he would have to issue the
orders, and gave themto him He stated that he discussed the
orders with M. Peters, and when asked about what was di scussed,
the inspector stated that he told M. Peters that the plant wll
not operate until the violations were renedi ed, and he then |eft
the property.

Al t hough the section 104(b) orders are not directly in issue
in these proceedings and there is no indication that the
respondent filed any separate contests within the required tine
period chall enging the propriety of the orders, they are rel evant
to the civil penalty assessnents proposed by the petitioner, and
the mtigating argunments advanced by the respondent in support of
its assertion that it had made sone effort at conpliance. In this
regard, | take note of the fact that one of the orders nakes
reference to a lack of a guard bottom on the crusher flywheel
The underlying citation noted that the flywheel had not been
guarded at all. The inspector agreed that in this instance, the
fl ywheel was guarded on the top and sides on May 31, and that
some work had been performed and an effort was made to at | east
guard the flywheel (Tr. 15). That sanme order makes reference to
the fact that no effort was nmade to secure a tail pulley guard
whi ch was not on the equi pment when it was initially cited. This
| eads me to conclude that prior to May 31, an effort had been
made to fabricate the guard, and it was sinply not secured at
that time. | also take note of the inspector's testinony that the
respondent was constructing guards when he inspected the site on
Sept enber 13.

Wth regard to another order issued for failing to guard a
conveyor tail pulley under the crusher, although the order states
that no effort was made to secure the guard, the inspector
bel i eved that there may have been a change in the condition as
originally cited, and | believe it is reasonable to conclude that
a guard had been fabricated but was not in place or secured to
the tail pulley pinch point on May 31. These instances of what |
construe to be partial abatenent efforts, corroborate M. Peter's
assertions that he had made an effort to fabricate the guards,
and had in fact done so, but had not secured or installed them

On the facts of this case, while it is true that the
respondent had not conpletely abated the nobst of the violations
during



~1994

t he extended abatenent periods, | conclude and find that it had
made sonme effort at conpliance by fabricating the guards which
were avail abl e when the inspector returned on May 31, 1989.
Havi ng viewed M. Peters during the course of the hearing, | find
himto be a credible witness, and |I conclude that notw t hstandi ng
t he abat enent extensi on dates which were on the citations and
extension notices, that it was not unreasonable for M. Peters to
bel i eve that conpl ete abatenment was not required until such tine
as the crusher plant went into full production after the w nter
season. | further conclude that it was not unreasonable for M.
Peters to believe that he could wait until after he had conpl eted
the installation of the crusher and placed it into ful

producti on before conpletely abating the cited conditions.
Accordingly, | have taken this into consideration in mtigation
of the civil penalty assessnents which | have nmade for the

vi ol ati ons.

Civil Penalty Assessnents

Al t hough MSHA has in the past routinely assessed "single
penal ty" non-S&S violations at $20, its procedures for neking
such assessnents (Part 100, Title 30, Code of Federa
Regul ati ons) have been revised on an interim basis pending a
per manent revision of its assessnent regulations. These interim
revisions are the result of a Novenber 21, 1989, court deci sion
in Coal Enploynent Project, et al. v. Secretary of Labor, (Court
of Appeals for the D.C. Cir. No. 88-1708). However, it is clear
that I am not bound by MSHA' s proposed civil penalty assessnents,
and that once a penalty is contested and Commi ssion jurisdiction
attaches, a judge's determ nation of the amount of the penalty is
de novo, based upon the statutory penalty criteria and the record
devel oped in the adjudication of the case. See: Sellersburg Stone
Conpany, 5 FMSHRC 287 (March 1983), aff'd, 736 F.2d 1147 (7th
Cir. 1984); United States Steel Mning Co., Inc., 6 FMSHRC 1148
(May 1984).

On the basis of the foregoing findings and concl usi ons, and
taking into account the six statutory civil penalty assessnent
criteria found in section 110(i) of the Act, | conclude and find
that the following civil penalty assessnents are reasonabl e and
appropriate in the circunstances of this case.

Citation No. Dat e 30 C.F.R Section Assessnent
3285841 09/ 13/ 88 56. 12028 $ 20
3285843 09/ 13/ 88 56. 14001 $125
3285844 09/ 13/ 88 56. 12008 $ 95
3285845 09/ 13/ 88 56.11012 $125
3284846 09/ 13/ 88 56. 14001 $ 95

3285848 09/ 13/ 88 56. 14003 $ 90
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3285849 09/ 13/ 88 56. 14001 $125
3285850 09/ 13/ 88 56. 14003 $ 85
3285855 09/ 13/ 88 56. 4201(b) $ 20
3461132 06/ 01/ 89 56. 15002 $ 50
$830

ORDER

The respondent |'S ORDERED to pay civil penalty assessnents
in the ampbunts shown above within thirty (30) days of the date of
this decision and order. Payment is to be made to MSHA, and upon
recei pt of paynment, this matter is dism ssed.

CGeorge A. Koutras
Adm ni strative Law Judge



