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Department of Labor, Arlington, Virginia for the
Respondent ;
Paul G rdany, Esq., Heal ey and Whitehill
Pittsburgh, Pennsylvania for the Intervenor

Bef ore: Judge Wei sberger
St at enent of the Case

These cases are before nme based on a Motion for an Expedited
hearing filed on August 29, 1990, contesting the issuance of
Citation No. 3092481 and Order No. 3092482. On August 29, 1990,
pursuant to a tel ephone conference call on that date between the
under si gned, Counsel for both Parties, and Counsel for the
I nternational Union, United Mne Wrkers of America (UMM), the
cases were set for hearing in Pittsburgh, Pennsylvania, on
Sept enber 6, 1990. On Septenber 4, 1990, the International Union
UMWM, filed a Notice of Intervention. On Septenber 4, 1990,
Intervenor initiated a conference call between the undersigned
and Counsel for the other Parties, and requested an adjournnent
of the hearing schedul ed for Septenber 6, 1990, on the grounds
that a possible witness would not be available on that date.
Nei t her Counsel for Contescant nor Counsel for Respondent
objected to this request and it was granted. These cases were
reschedul ed and were heard in Pittsburgh, Pennsylvani a,
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on Septemnber 28, 1990. At the hearing, Charles P. Swingle and
Grant MacSwain testified for Contestant. Frederick A. Mller
Thomas Rabbitt, Greg Shuba, and Thomas Semak testified for

I ntervenor.

On Septenber 26, 1990, Respondent filed a Prehearing Brief.
At the hearing on Septenber 28, 1990, Intervenor filed a
Menmor andum of Law in opposition to the Notice of Contest. At the
heari ng, Contestant requested and was granted 10 days to file a
Post heari ng Menorandum of Law, which was filed on October 9,
1990. At the hearing, Contestant did not object to the request by
Respondent to be allowed 10 days to respond to Contestant's
Post heari ng Menorandum of Law, and accordingly, Intervenor and
Respondent were granted the right to file a Reply within 20 days
fromthe date of the hearing. On Cctober 12, 1990, I|ntervenor
filed a Menorandum of Law in response to Al oe Coal Conpany's
Post hearing Brief. Respondent did not file any Reply.

Stipul ati ons and Fi ndi ngs of Fact
The Parties have stipulated to the followi ng relevant facts:

1. Aloe operates a bitum nous coal strip mne in
Al | egheny and Washi ngt on Counties, Pennsylvania.l

2. On July 10, 1989, Aloe's enployees, who were
represented by the UMM for purposes of collective

bar gai ni ng, commenced a strike at the Aloe Mne.?2
Shortly thereafter, Aloe resumed m ning operations with
thirteen (13) replacenment workers and six (6) Striking
enpl oyees who had crossed the picket Iine and returned
to work.3
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3. Aloe converted the thirteen (13) replacenent workers to

per manent status and by letter dated March 23, 1990, the Regi ona
Director for Region Six of the National Labor Relations Board
("Board") stated that Aloe had lawfully converted these

i ndividuals to permanent status and had |awfully notified the
UMW of this fact subsequent to Decenber 8, 1989.

4. Both Aloe and the UMM have been enjoined by the
Courts of Common Pl eas of both Washi ngton and Al l egheny
Counties, Pennsylvania, fromengaging in certain acts
of picket line msconduct, including mass picketing at
Al oe's operations in those Counties. Additionally, the
Court of Common Pl eas of Washi ngton County,

Pennsyl vani a has found the UMM in contenpt of its

per manent injunction.4 The Parties, however, agree
that the aforesaid injunctions do not bar access to

m ne property by UMAA representatives to acconpany a
federal inspector on an inspection if it is determ ned
in these proceedi ngs that Section 103(f) of the Mne
Safety and Health Act of 1977 ("Act"), 30 U S.C
Section 813(f) provides the UMM with such
participation rights.

5. On July 5, 1988, while the UMM nenbers at Al oe were
continuing to work without a contract and the UMM and
Al oe were engaged in negotiations, a settlenent
agreenent was entered into with the National Labor

Rel ati ons Board as a result of charges which the UMWA
filed against Aloe alleging unfair |abor practices at
6- CA-20892. This case was cl osed on Cctober 6,

1989.5

6. On Septenber 25, 1989, another settlement agreenent
was entered into with the National Labor Rel ations
Board at 6- CA-21989 as the result of charges which the
UMM had filed against Aloe alleging unfair |abor
practices. Said Septenber 25, 1989 settlenent agreenent
provi ded that "the ongoing econom c strike at the Al oe
M ne was converted to an unfair |abor practice strike
effective July 30, 1989 and will continue to be
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an unfair labor practice strike until the Enployer conplies with
all the terms of the instant settlenment agreenent." This case was
cl osed on Decenber 11, 1989.6

7. On March 22, 1989, a third settlement agreenent was
entered into with the National Labor Rel ations Board at
6- CA- 22304 as the result of charges which the UMM had
filed against Aloe alleging unfair | abor

practices. 7

8. There are currently pending before the Nationa

Labor Rel ations Board six (6) charges filed by the UMA
agai nst Al oe alleging unfair |abor practices conmtted
by Al oe. These Charges are nunbered 6- CA-22871, 22898,
22960, 22971(1-2), and 23006.8

9. On June 8, 1990, Aloe filed a certification petition
with the Board seeking to have an election to ascertain
the UMM' s continued status as the bargaining
representative for its enployees. The petition is stil
pendi ng, but an election has not yet been

schedul ed. 9

10. By letter dated August 15, 1990, the Regiona
Director for Region Six of the Board disn ssed charges
filed by the UMM which all eged that Al oe had, on June
6, 1990, unlawfully wi thdrawn recognition fromthe UMM
as the collective bargaining representative of Aloe's
enpl oyers. This decision is presently being appeal ed by
t he UMM
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11. Al but one of Aloe's twelve (12) UWM strikers have applied
for and are receiving unenpl oynent conpensati on benefits under

t he Pennsyl vani a's Unenpl oynent Conpensation Act, 43 P.S. Section
751 et seq., on the basis that since they have been permanently
repl aced, the enployer/enployee rel ationship has been permanently
severed. 10

12. Prior to July 10, 1989, the UMM and Local Union
9636's health and safety committee was, pursuant to 30
C.F.R Section 40.3, the designated representative of
the mners at the Aloe M ne.

13. On or about August 17, 1990, the UWM advi sed the
Di strict Manager of the Mne Safety and Heal th

Admi nistration ("MSHA") District No. 2 that two of

Al oe's UMM strikers (Gary Metz and Frederick Al
MIler) had designated Greg Suba, 11 a UMM

enpl oyee, as their "wal karound" representative within
t he neani ng of Section 103(f) of the Act, and the
regul ati ons published at 30 C.F. R Section 40.3. The
UMM al so advised the District Manager that two other
Internati onal UMM officials, Tom Rabbitt and Larry
Pasqual e, woul d serve as alternate representatives in
the event that M. Suba was unable to fulfill his
duties. 12

14. The UMM nenbers who desi gnated Messrs. Suba,
Rabbitt, and Pasquale as their representatives are
anong those who have been on strike at the Al oe mne
since July 10, 1989.

15. By letter dated August 22, 1990, counsel for Al oe
notified the District Manager for MSHA's District No. 2
that it would refuse to allow the UMM representatives
to acconpany an MSHA | nspector during an inspection of
the Al oe M ne. 13
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16. By letter dated August 23, 1990, Aloe notified the District
Manager for MSHA's District No. 2 that all of Aloe's non-striking
enpl oyees had sel ected Charles P. Swingle (an engineer for Al oe)
as their representative in accordance with 30 C.F. R Section
40. 3. 14

17. On Friday, August 24, 1990, Federal M ne |nspector
John Mull arrived at the Aloe Mne for purposes of
conducting an inspection pursuant to Section 103(g) of
the Act, 30 U S.C. Section 813(g). At the tine,

I nspector Mull indicated that M. Suba wi shed to
acconpany him as a "wal karound" pursuant to 30 C F.R
Section 40. 3.

18. Aloe refused to permit M. Suba or any ot her UMMA
official or representative to enter the Mne and
acconpany |nspector Mull during the inspection.

19. Thereafter, Inspector Miull issued Citation No.
3092481. The Citation stated in pertinent part as
fol |l ows:

During the course of a 103(g) inspection conducted
on August 24, 1990, by the witer, Grant P
MacSwai n, Vice President, refused to pernmit Geg
Shuba (sic), a recognized representative of the

m ners in accordance with Part 40.3 Title 30

C.F. R, access to mne property to acconpany this
I nspector on a (sic) inspection

Al oe Coal Conpany also indicated in a letter dated
August 22, 1990, fromits attorney, J. M chae
Klutch, to Jennings D. Breedon, MSHA District
Manager, stating, "Aloe will refuse access to its
facilities to nembers, officers, and other
representatives of the UWA for the purpose of
acconpanyi ng i nspectors fromthe Federal M ne
Safety and Health Adm nistration as a "wal karound'
on health and safety inspections.”

20. After a reasonable tinme to all ow abatenment of the
Citation, Inspector Mull issued Order No. 3092482. The
Order stated in pertinent part as foll ows:
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No apparent effort was nmade by the operator to permit G eg Shuba
(sic), a recognized representative of the mners, fromtraveling
to mine property to acconpany this inspector on this inspection.
Grant MacSwain inforned this inspector that Al oe would not permt
Greg Shuba (sic) on mne property.

21. By letter dated Tuesday, August 28, 1990, Roger W
Unhazi e, Acting District Manager for MSHA's District No.
2, advised Aloe's President, David Al oe, that unless
Aloe filed a Notice of Contest with the Federal M ne
Saf ety and Health Revi ew Commi ssion (" Comni ssion”) on
or before August 31, 1990, and unless Al oe requested an
expedited resolution of this matter, MSHA woul d

i npl ement Section 110(b) of the Act and propose a civi
penalty of up to One Thousand Dol |l ars ($1, 000.00) for
each day that a failure to correct the cited violation
continued. M. Uhazie also advised M. Aloe that if
Aloe filed a Notice of Contest seeking an expedited
resolution of this matter, MSHA would hold the Section
110(b) sanctions in abeyance pending a decision from
the Commi ssion on its Notice of Contest.15

Summary of the Facts

On July 10, 1989, the enpl oyees of Al oe Coal Conpany
("Aloe"), who were represented by the United M ne Workers of
America (UMW) for purposes of collective bargai ni ng, conmenced a
strike at the Aloe Mne. As of the date of the hearing the strike
had not settled, and there have not been any negotiati ons since
March 1990. Al oe has continued operations with 13 repl acenent
wor kers, who have been converted to permanent status, and 6
striking enployees who returned to work.

On or about August 17, 1990, the UMM advised the District
Manager of the M ne Safety and Health Adm nistration (MSHA),
District No. 2, that two of the UMM strikers had designated G eg
Shuba, an UMM enpl oyee, as their wal karound representative for
pur poses of Section 103(f) of the Federal M ne Safety and Health
Act of 1977 (the Act).
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By letter dated August 23, 1990, Aloe notified the District
Manager for MSHA District No. 2 that all of Aloe's nonstriking
enpl oyees had sel ected Charles Swingle as their wal karound
representative. On August 24, 1990, MSHA | nspector John Ml
arrived at the Aloe Mne to conduct an inspection, pursuant to a
request filed by UMW, Mill indicated that Shupa wi shed to
acconpany himas a "wal karound." Al oe refused to allow Shuba to
enter the mne as a wal karound. Miull issued a Citation, and
thereafter a Section 104(b) Order alleging that Al oe inproperly
deni ed Shuba access to the mine to acconmpany himon an
i nspection, and that, accordingly, Aloe was in violation of
Section 103(f) of the Act.

Di scussi on

As pertinent Section 103(f) of the Act provides ". . . a
representative authorized by his mners . " shall be given
an opportunity to acconpany a representative of the Secretary
during an inspection of a mne. Thus, the clear |anguage of
Section 103(f), supra, indicates that only those representatives
who are authorized by "mners,” have a right to acconmpany an
i nspector. Section 3(g) of the Act defines "mner," as .
i ndi vidual working in a coal or other mne;." Thus the issue
presented for resolution is whether the striking enpl oyees of
Al oe who sel ected Shuba to represent them as a wal karound, are
considered to be "mners" as defined in the Act.

any

Intervenor asserts that the Act is renedial in nature, and
thus must be interpreted broadly. In essence, Intervenor and
Respondent argue that the striking mners have an expectation of
returning to work, and they and their representative have a vita
interest in maintaining safety of the work place. For the reasons
that follow, | reject these argunents.

In deciding this case, | conclude that the statutory
definition of a "mner," as set forth in Section 3(g) of the Act,
is controlling. There is an absence of binding |egal authority
that would pernmit an expansion of the statutory definition of a
"mner" beyond its plain neaning.16 In contrast, the 10th and
D.C. Circuit Courts of Appeal have refused to extend the term
"m ner" beyond the clear wording of the statutory definition.
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In Emery M ning Corporation v. Secretary of Labor, 783 F.2d.
(10th Cir. 1986), the operator had refused to conpensate its
m ner enployees for training they received prior to their having
been hired. In holding that the operator’'s policy did not violate
the Act, the Court held that although the Act requires training
for "new miners," none of the conplainants therein were mners or
enpl oyed by the operator at the tinme that they took their
trai ning. Thus, the Court refused to extend the plain neaning of
the statutory definition of the term"mner," reasoning as
follows: "When, as here, a statue is clear on its face, we can
not expand the Act beyond its plain neaning." (Emery, supra, at
159). | find that this reasoning applies with equal force to the
case at bar. Inasnuch as the Act on its face clearly limts the
use of the term"mner"” to those individuals "working" in a mne
it can not be expanded beyond its plain neaning to enconpass
i ndi viduals on strike as they are clearly not working in the
m ne. (See, also, National Industrial Sand Association v.
Marshal |, 601 F.2d 689 (3rd Cir. 1979), wherein the Court upheld
regul ations requiring, inter alia, the training of nonenpl oyees
working in a mne, and held, at 704, that, with regard to the
definition of a "mner" as contained in the Act, "As its
standard, the statue | ooks to whether one works in a mne, not
whet her one is an enpl oyee or nonenpl oyee or whether one is
i nvolved in extraction or nonextraction operations.")

In Brock on behalf of WIlians v. Peabody Coal Conpany, 822
F.2d 1134 (D.C. Cir., 1987), an operator of a mine, in rehiring
| ai d-of f enpl oyees, passed over sone individuals at the top of
the |ist because they had not received safety training. The Court
i ndi cated that the issue for resolution was whether the |aid-off
i ndi vi dual s who had been passed over, qualified as mners while
they were laid-off. The Court rejected the argunent of the
Secretary that a miner is one who is contractually entitled to
enpl oyment. The Court took cognizance of the definition of a
"mner" as contained in the Act, and noted the " obvi ous
fact that, at the nonent when the operators decided not to recal
them they were not "working in a coal . . . mne,' but were
i nstead on |ayoff." (Peabody, supra, at 1140). (See, Westnorel and
Coal Conpany, 11 FMSHRC 960 (1989) wherein the Conm ssion, in
finding that individuals who obtained training at their own
expense during a layoff were not entitled to reinbursenent, held
that individuals on a |ayoff status are not mners. See also,
Emery, supra, wherein the Court, in reversing the Order of the
Conmmi ssion requiring an operator to conpensate |aid-off mners
for prehire training that occurred while they were |aid-off,
found that it was uncontested that the laid-off individuals were
not mners or enployees and refused to extend the statutory
definition of a miner to enconpass individuals who were in a
| ai d-of f status).

155
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I conclude that a plain reading of the statutory definition of
"m ner" excludes |aid-off enployees as well as those on strike as
both are not working in a mine.17 Indeed, follow ng the case
| aw establ i shed by Peabody, supra, Enery, supra, and
West nor el and, supra, it mght be concluded that if an individua
not working in a mine due to being to laid-off solely by virtue
of an act of the Operator, is not to be considered a "mner,"
then, a fortiori, an individual who takes action in renmoving
hi msel f fromworking in a mne by striking, is certainly not to
be considered within the definition of a "miner."

I nasnuch as the enpl oyees who appoi nted Shuba to represent
them were on strike they were not mners within the Act.
Accordi ngly Shuba was not a representative of mners and thus did
not have any right to serve as a wal karound. 18 As such the
Contest is sustained.
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ORDER

It is ORDERED that the Notice of Contest is SUSTAI NED, and
it is further ORDERED that Citation No. 3092481 and Order No.
3092482 be DI SM SSED

Avram Wei sber ger
Adm ni strative Law Judge
FOOTNOTES START HERE

1. At the hearing, it was stipulated that Al oe Hol ding
Conpany is owned by six nmenbers of the Aloe famly, and the Al oe
Hol di ng Conpany owned 100 percent of the stock of Al oe Coa
Conpany and Boi ch M ni ng Conpany, both of which are operating
conpani es that mine bitum nous coal. It was further stipulated
that the six nmenbers of the Aloe fanm |y that own Al oe Hol di ng
Conpany individually own Robi nson Coal Conpany which is engaged
in the mning of coal. It also was stipulated that the Al oe
fam |y menmbers and/or the Al oe Hol di ng Conpany have ot her
interests that are not pertinent to these proceedi ngs.

2. 1 find that as of the date of the hearing, these
enpl oyees were still on strike, and that the | ast negotiating
session was March 13, 1990.

3. | find that Al oe presently has a full conpl enent of
active workers and is not planning to expand its work force.

4. It was stipulated that true and correct copies of the
I njunction and Contenpt Orders were attached to the Stipul ations
as Joint Exhibit 2-4. These docunments were admitted in evidence
as Joint Exhibits 5 and 6.

5. It was further stipulated that a true and correct copy of
the closing conpliance letter and the Settl enment Agreenent (with
change attached) was attached to the Parties' Stipulations as
Exhibits 5 and 6. These docunments were admitted in evidence as
Joint Exhibits 5 and 6.

6. It was further stipulated that true and correct copies of
the Settlenent Agreenent (with change attached) and the closing
conpliance letter was attached to the Parties' Stipulations as
Exhi bits 7 and 8. These have been admitted in evidence as Joint
Exhibits 7 and 8.

7. It was further stipulated that a true and correct copy of
the Settlement Agreement (with change attached) was attached to
the Stipulations as Exhibit 9. This was adnmtted in evidence as
Joi nt Exhibit 9.

8. It was stipulated that a true and correct copies of these
changes are attached to the Stipulations as Exhibit 10. This was
adnmitted in evidence as Joint Exhibit 10.

9. It was stipulated that a copy of the Petition was



attached to the Stipulation as Exhibit 11. This was admitted in
evi dence as Joint Exhibit 11

10. It was stipulated that true and correct copies of these
benefits were attached to the Stipulations as Exhibits 13-23.
These were admitted in evidence as Joint Exhibit 13-23.

11. The correct spelling is Shuba

12. It was stipulated that a true and correct copy of the
Aut hori zation Form was attached to the Stipul ati ons as Exhi bit
24. This has been adnmitted in evidence as Joint Exhibit 24.

13. It was stipulated that a true and correct copy of the
letter was attached to the Stipulations as Exhibit 25. This was
adnmtted in evidence as Joint Exhibit 25.

14. It was stipulated that a true and correct copy of the
letter was attached to the Stipulations as Exhibit 26. This
letter was adnitted in evidence as Joint Exhibit 26. At the
hearing, it was further stipulated that on August 23, 1990,
representatives of MSHA were aware of the substance of Exhibit
26, and that the inspector saw a copy of that docunent prior to
i ssuing the Citation on August 24.

15. It was stipulated that a true and correct copy of M.
Unhazie's letter was attached to the Stipulations as Exhibit 29.
This letter was admitted in evidence as Joint Exhibit 29.

16. In Clinchfield Coal Conpany, Docket No. VA 89-687-R
which is relied on by Respondent and Intervenor, Judge Broderick
at a hearing, in a contest of a Closure Order, sustained a Mtion
by UMM to intervene on behalf of striking enployees. | am not
bound by a ruling of a fellow Conm ssion Judge. Further
Clinchfield is inapplicable to the instant case (n.17, infra).

17. 1 do not find Clinchfield Coal Conpany, supra, relied on
by both Respondent and Intervenor to be applicable to the facts
of the instant case. In Clinchfield, supra, the operator sought
to challenge a Closure Order issued by an MSHA | nspector, and the
UMM sought to intervene on behalf of striking enployees. The
operator contended that the striking enpl oyees should not be
considered "m ners" under the Act. Judge Broderick in allow ng
UMM to intervene reasoned that a decision on the contest of a
Closure Order may affect the interests of miners who are on
strike and are represented by the UMM, and concl uded that the
striking mners were "mners" under Section 3(g) of the Act.
However, as noted correctly by Contestant, Judge Broderick
i ndi cated that his conclusion was not "open-ended,” and relied on
evi dence that the enployees therein were only on strike for 4
nont hs, and the enployer and the Union were presently engaged in
negoti ations. In contrast, in the case at bar, the strikers have
been permanently replaced, the strike has |asted for over 14
nmont hs, and the Parties are not negotiating.

18. It is significant to note that the safety interests of
those m ners who were working at the mine on a day-to-day basis



are being protected, inasmuch as all the nonstriking enpl oyees
sel ected a wal karound to represent their interests during MSHA
I nspections.



