CCASE:

UMWA. V. WOM NG FUEL
DDATE:

19901116

TTEXT:



~2443
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UNI TED M NE WORKERS OF AMERI CA DI SCRI M NATI ON PROCEEDI NG
ON BEHALF OF
FI LBERT ROYBAL, Docket No. WEST 90-118-D
COVPLAI NANT DENV CD 90-01
V. CGol den Eagl e M ne

M ne |.D. 05-02821
WYOM NG FUEL COVPANY,
RESPONDENT

DECI SI ON

Appearances: Susan J. Tyburski, Esq., Denver, Col orado
for Conpl ai nant;
Timthy M Biddle, Esq., Washington, D.C
for Respondent.

Bef ore: Judge Morris

This case involves a discrimnation conplaint filed agai nst
Wom ng Fuel Conpany ("WFC'), pursuant to the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. 0O 801, et seq.

The applicable portion of the Mne Act, Section 105(c)(1),
inits pertinent portion provides as follows:

Di scrimnation or interference prohibited; conplaint;
i nvestigation; determ nation; hearing

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause

di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any mner
representative of mners or applicant for enploynment in
any coal or other mne subject to this [Act] because
such mner, representative or miners or applicant for
enpl oynment has filed or made a conpl ai nt under or
related to this [Act], including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other nine
of an alleged danger or safety or health violation in a
coal or other mne . . . . 30 U S.C. 0O815(c)(1).
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After notice to the parties, a hearing on the nmerits commenced in

Denver, Col orado, on July 25, 1990.
Both parties filed post-trial briefs.
APPLI CABLE CASE LAW

The general principles of discrimination cases under the
M ne Act are well settled. In order to establish a prima facie
case of discrimnation under Section 105(c) of the Act, a
conpl ai ning m ner bears the burden of production and proof in
establishing that (1) he engaged in a protected activity, and (2)
t he adverse action conplained of was notivated in any part by
that particular activity. Secretary on behal f of Pasula v.
Consolidation Coal Co., 2 FMSHRC 2786, 2797-2800 (Cctober 1980),
rev'd on other grounds sub nom Consolidation Coal Co. v.
Marshal |, 663 F.2d 1211 (3d Cir. 1981); Secretary on behal f of
Robi nette v. United Castle Coal Co., 3 FMSHRC 802, 817-818 (Apri
1981). The operator may rebut the prima facie case by showi ng no
protected activity occurred or the adverse action was in no part
noti vated by protected activity. If an operator cannot rebut the
prima facie case in this manner, it neverthel ess may defend
affirmatively by proving that it also was notivated by the
mner's unprotected activity and woul d have taken the adverse
action in any event for the unprotected activity alone. Pasula,
supra; Robinette, supra. See also Eastern Assoc. Coal Corp. v.
FMSHRC, 813 F.2d 639, 642 (4th Cir. 1987); Donovan v. Stafford
Construction Co., 732 F.2d 954, 958-959 (D.C. Cir. 1984); Boich
v. FMSHRC, 719 F.2d 194, 195-196 (6th Cir. 1983) (specifically
approvi ng the Comnr ssion's Pasul a- Robi nette test). Cf. NLRB v.
Transportati on Managenent Corp., 462 U. S. 393, 397-413 (1983)
(approving nearly identical test under National Labor Relations
Act) .

| SSUE

Was WFC' s suspension of Conplainant, with intent to
di scharge, notivated in any part by the exercise of rights
protected under Section 105 of the Act.

STI PULATI ON

At the commencenent of the hearing, the parties filed a
written stipulation providing as foll ows:

1. The Federal M ne Safety and Heal th Revi ew Comni ssi on has
jurisdiction over the parties and subject matter of this case
under 0O 105(c) and 113 of the Federal M ne Safety and Heal th Act
of 1977, 30 U.S.C. O 815(c) and 823 ("Act").
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2. At all times relevant to this case, Conplainant Filbert Royba
wor ked at Respondent Wom ng Fuel Conpany's ("WC s") Gol den
Eagle Mne as a miner, as defined in O 4(g) of the Act, 30 U S.C.
O 802(9)

3. On November 1, 1989, M. Roybal was suspended with intent
to di scharge by W-C.

4. On Novenber 13, 1989, M. Roybal filed a conplaint with
the Mne Safety and Health Adm nistration, alleging that WC
di scrim nated against himin violation of 0O 105(c) of the Act, 30
U S.C. 0O 802(9).

5. In a letter dated January 12, 1990, the M ne Safety and
Heal th Adm nistration informed M. Roybal that its investigation
of his Novenber 13, 1989, conplaint did not reveal any violation
of O 105(c) of the Act.

6. By a January 16, 1990, Order of an Arbitrator in a
gri evance proceedi ng under the collective bargaining agreenent,
M. Roybal was reinstated as an enpl oyee of WFC, retroactive to
Decenber 1, 1989, and continues in the enploynment of WFC at the
sane wage rate as he earned before his suspension

7. On February 16, 1990, M. Roybal filed a conplaint
agai nst WFC under 0O 105(c)(3) of the Act, 30 U.S.C. O 815(c)(3).

SUMVARY OF THE EVI DENCE

Conpl ai nant Fi |l bert Roybal has worked for WFC since 1984. He
has performed nunmerous jobs (Tr. 69).

ROYBAL' S EXPERI ENCE AND DUTI ES

Roybal was first enployed in the mining industry in 1971 and
held a variety of jobs, including as a continuous mniner operator
for CF& , WFC s predecessor as the operator of the Gol den Eagle
M ne. He had al so worked as a hel per to a continuous m ner
operator. (Tr. 68-69, 81). His enploynent application showed that
his last job with CF& was in such a classification. (Tr. 123).
When Roybal applied for a job as a continuous mner operator with
WFC, there were no such positions avail able, so Roybal was hired
in 1984 as a shuttle car operator. (Tr. 103). However, since
Roybal was an experienced m ner operator, he was assigned
periodically to fill in for regular continuous mner operators
who were absent fromwork. (Tr. 70, 103).
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In Cctober 1989, a continuous miner operator position becane
avai | abl e and Roybal bid for it. (Tr. 70, 103-104). He was
awar ded the job and becane a full-tinme continuous mniner operator
begi nning on Cctober 9, 1989. (Tr. 71, 104-105).

On that date, Roybal reported for work on the afternoon
shift. (Tr. 71, 181). His foreman was Jerry Ronero, a mner wth
14.5 years underground coal m ning experience. (Tr. 71, 181).
Romero and his crew - which included Roybal - were assigned to
conti nue devel opnent of the I ongwall panel headgate entries of
the Northwest Tailgate section. (Tr. 181). Roybal was the
conti nuous mner operator on the shift; his hel per was Donal d
Val dez. (Tr. 181-182). When the crew arrived on the section,
Rormero "task trai ned" both Roybal and Val dez because Roybal was
starting a new job and federal regulations require task training
under those circunstances; further, Valdez was filling in as a
hel per fromhis nornmal job as a nechanic. (Tr. 73, 105).

PRE- ACCI DENT ACTI VI TI ES

Ronero took Roybal and Val dez to the continuous mning
machi ne. He asked Roybal whether he wanted to read the conpany's
task-training guidelines (Ex. C-10) or whether he wanted Ronero
to read themto him (Tr. 73, 183). Roybal asked Romero to read
themto himwhile he (Roybal) | ooked over the m ning nmachine.
(Tr. 73, 105, 183). Ronero read the task-training guidelines to
Roybal and pointed out the various controls with which Roybal was
already famliar, since he had operated sinilar machi nes nmany
times in the past. (Tr. 105, 183, 205-206). After he read the
task-training guidelines to Roybal, Ronmero told Roybal to start
the machi ne and operate it while Ronero watched. (Tr. 73, 183).
The punp for the rotating cutter head on the m ning nmachi ne had
lost its prinme, and Roybal could not restore it, so Ronero did it
for him (Tr. 73-74, 185).1 Once the cutter head was fully
operational, Roybal operated the continuous m ner wthout
difficulty. Ronero stayed to watch Roybal run it for 45 m nutes.
(Tr. 106, 184).2 Romero testified that, based on his observa-
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tions of Roybal's handling of the mning machi ne, he had no
concern about Roybal's ability to operate it safely. (Tr. 184).
In addition, Ronmero did not see any problens with the way Val dez
wor ked with Roybal. (Tr. 185).

THE ACCI DENT

Fil bert Roybal testified that on the day of the accident,
about six hours into his shift, he started to cut the left side
of the No. 2 Entry. Before the accident occurred, Val dez noved
t he conti nuous m ner cable and Roybal backed up the miner. He
then cl eaned the right side of the entry, backed up, and then
cl eaned the center. His last intended nove was to again clean the
left side. At that point, he saw Valdez in a cross-cut; he was
out of the way. Roybal turned to his left, centered the tail, and
started noving the equi pment to the face. He then heard sone coa
"dripping" on the tin covering the |light. Wien he |ooked to his
right, he saw Val dez and he knew what had happened. Roybal had
not seen Val dez walk up on his blind side. (Tr. 76-78;, Exs. R-1
and C-11 are draw ngs of the scene.)

After he saw Valdez in the crosscut, Roybal |ooked away, to
keep the ventilation tubing in his vision. (Tr. 79).

Val dez had not signal ed Roybal to indicate he was going to
nmove. (Tr. 81-82).

After the accident, Roybal gave statenents to foreman Jerry
Romero as well as to Mark Boyes, general foreman. He al so
participated in the investigation that foll owed the next day.

(Tr. 82). He net with Robert Butero and M ke Ronero, Union safety
officials at the home of Artie Maestas. (Tr. 83, 84). At the hone
nmeeti ng, Roybal explained how the accident happened. (Tr. 85).
Later, he explained to MSHA officials how the accident had
happened. (Tr. 86). On October 16, conpany representative Huey
notified himhe would be on "load out" until further notice. He

| ater received a "blue slip." (Tr. 88, 89; Ex. C-2).

No one threatened himabout participating in the
i nvestigation. (Tr. 109, 110).

M chael Ronmero was in an entry adjacent to the one where
Roybal was operating the mning machine. He heard a crew nenber
yelling that Val dez was pinned against the rib and needed hel p
(Tr. 106, 190). Rorero i mrediately went to the entry where Royba
had been operating the machi ne and found Val dez seriously hurt.
(Tr. 190). He learned that Val dez had been crushed agai nst the
rib by Roybal's mning machine. (Tr. 190).
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M. Romero and other crew nenbers adm nistered emergency first
aid and notifed appropriate officials. (Tr. 191). Val dez was
taken out of the mine alive, but he died in the hospital early in
the norning on Cctober 10. (Tr. 190, 290).

Shortly after the accident occurred, M. Ronero asked M.
Roybal what had happened. He told M. Ronero that the throttle
stuck while he was pivoting the machine, causing the nmning
machi ne to pin Val dez, crushing himagainst the rib. (Tr. 190,
203-204). M. Roybal later told M. Ronero that he had been
backi ng up the mining machine to reposition it in the entry and
that he had not known that Val dez was beside himnext to the rib.
(Tr. 199-200, 203-204). On the night of October 9, M. Ronero
filled out a conpany formentitled "Foreman's First Report of
Accident" in which he summari zed his understandi ng of the nature
and cause of the accident. (Tr. 194-195; Ex. R-2). He included
Roybal 's expl anati on of the stuck throttle in the report. (Tr.
196). Later that sanme night, M. Romero conpl eted another form
entitled "Col orado Enpl oyee Personal Injury or Accident Report,"
whi ch al so provided information about the accident and its cause.
(Tr. 197; Ex. C6). That formessentially repeated information
that was on the foreman's first report. Notw thstanding the
i nformati on he provided on these forms, M. Ronero had doubts
that the throttle on Roybal's mning machi ne had been st uck,
since he witnessed M. Roybal pivot the machine i mediately after
the accident and the throttle did not stick. (Tr. 193, 199). M.
Romero al so began to doubt that M. Roybal knew where Val dez was
| ocat ed when he pivoted the machine. (Tr. 199-200). M. Romero
di scussed his doubts with the conpany's accident investigators.
(Tr. 199-200). After he talked with M. Roybal about the cause of
the accident in the mne right after it happened, Romero had no
further contact with him (Tr. 201-202).

PRELI M NARY | NVESTI GATI ON

The conpany's investigators, acconpanied by a federal
i nspector, quickly arrived on the scene and interviewed M.
Roybal and the other nmenbers of the crew (Tr. 222). M. Roybal
gave the conpany's investigators essentially the sane account he
had given M. Ronero, including his claimthat the throttle on
the machi ne had stuck. (Tr. 228-229). The conpany's investigators
took notes of each person's story. (Tr. 222). These notes were
turned over to senior managenment, including M. Callor and Dave
Huey, WFC s Manager of M ne Operations. (Tr. 223, 225-226).

In addition to interview ng eye-w tnesses, Frank Perko,
WFC' s Safety Supervisor, and Mel Shively, the |ocal MsSHA
i nspector, conducted an inspection of the accident scene. (Tr. 31,
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221, 228). M. Shiveley reported the results of the prelininary
investigation to M. Callor. (Tr. 227-228). M. Shiveley told M.
Callor they couldn't find anything wong with the mining machine
throttle when the machine was tested. (Tr. 31).

On the norning of October 10, M. Callor nmet with UWA
International Safety Representative Robert Butero and UMA Loca
Presi dent M ke Ronero. (Tr. 229). Based on the reports he had
received fromthe conpany investigators, M. Callor briefed them
on what he understood to be the sequence of events |leading to the
accident and its cause. (Tr. 229).

THE FEDERAL | NVESTI GATI ON

The afternoon of COctober 10, MSHA and state investigators
arrived at the mne and exam ned the acci dent scene underground
with WFC and UMM officials and the witnesses to the accident.
(Tr. 230-231). The throttle on the continuous niner was not
checked at that time. (Tr. 235-236).

After the MSHA and state investigators conpleted their
underground i nvestigation, they interviewed M. Roybal and the
other mners on his crew. (Tr. 233). During his interview, M.
Roybal continued to claimthat the mning nachine throttle had
stuck and that Valdez had been positioned well behind him
i medi ately prior to his backing up the m ning machine. (Tr. 233,
308-309). Tom Hay, however, was 30 to 40 feet away fromthe
accident site and the noise fromhis shuttle car and a nearby
auxiliary fan would have made it difficult to hear whether a
throttle stuck. (Tr. 206, 297-298, 298, 308-309).3 As a
result of that testinmony, M. Callor decided that the m ning
machi ne throttle should be checked nore carefully. (Tr. 233-234).
M. Callor conferred with Archie Vigil, the supervisor of the
MSHA field office in Trinidad, and they decided an MSHA expert
shoul d exam ne the throttle. (Tr. 234). Accordingly, M. Vigi
made arrangenents for an MSHA hydraulics expert to cone to the
m ne from Denver to tear down the throttle valve. (Tr. 32, 234).
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Late in the day on October 11, M. Huey decided it would be best
to renmove M. Roybal from further operation of a mining machine
and transferred himto another job. (Tr. 321). M. Huey nmade that
deci si on because, as a result of the accident, he did not believe
M. Roybal was in a state of mnd to safely operate a m ning
machi ne; that transfer was not meant to be disciplinary action.
(Ex. C-12). Accordingly, M. Roybal was informed on October 12
that he was being renoved fromhis new job as a m ning machi ne
operator at l|least until MSHA's acci dent investigation was over.
(Tr. 43).

On the norning of October 12, M. Huey and MSHA officials,
i ncluding Stanley Kretoski, the MSHA District 9 Specia
I nvestigator, as well as the MSHA hydraulics expert, re-entered
the mne to check the continuous mner. (Tr. 32-33, 236, 315).
Under the supervision of the MSHA officials, Huey tested the
m ner, but found no operating problens and no stuck throttle.
(Tr. 33, 315-316). The throttle nechani smand the hydraulic
val ves were then di sassenbl ed underground under MSHA supervi sion
and renmoved to the surface where they were taken apart and
exam ned by MSHA's hydraulics expert and Leonard Carnavale, a
mai nt enance expert at the mne, who al so serves as a UMM Loca
official. (Tr. 236-237, 316). No problenms were found with the
throttle nmechanismor valve. (Tr. 34-35, 236-237, 316-317). In
fact, the MSHA investigator commented that the val ves were
extrenely clean. (Tr. 317). At that point, M. Callor doubted
that the throttle had stuck; he began to believe that the
acci dent had been caused by M. Roybal's negligence in not
assuring hinmself that he knew where Val dez was when he backed up
the mi ning machine. (Tr. 237). The MSHA officials agreed that
there was no problemw th the continuous miner and that the
acci dent nust have been caused by human error, i.e., Valdez put
hi msel f in a dangerous position and M. Roybal failed to check
Val dez's | ocation before pivoting the machine. (Tr. 237).

Bet ween COctober 9 and 11, Charles Mcdothlin, WC s
Vi ce-President for Operations, had been briefed regularly on the
course of the accident investigation and the conpany's search for
t he cause of the accident. (Tr. 366-368).4 M. Callor and
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wi t nessed the valve tear-down; M. Callor reported the results to
M. MGothlin. (Tr. 316, 326-327, 370). Both Callor and Huey
began to suspect that M. Roybal's claimthat a stuck throttle
caused the accident was not true. M. Roybal was persisting in
that claim (Tr. 373). Messrs. Callor and Huey told M.

Mcd othlin of their suspicions. (Tr. 372-373).

I NVESTI GATI ON FI NDI NGS

On October 12, MSHA conducted a conference at the mine to
review the accident investigation up to that tinme. (Tr. 239,
318-319).5 Chief Investigator Kretowski gave conmpany and UMM
representives his prelimnary concl usions about what caused the
accident. (Tr. 239, 318-319). His conclusion was that the
acci dent had been caused by Roybal's failure to know where his
hel per was when he backed up the machine. (Tr. 240).6 At that
conference, Union representative Butero was critical of MSHA s
i nvestigators for failing to address the tinme it took to renove
Val dez fromthe mine and in relation to the nunber of blankets on
the section and the adequacy of the task-training provided M.
Roybal . (Tr. 149, 163). M. Kretowski told M. Butero that the
evacuation tinme and the bl ankets were not connected with the
cause of the accident. (Tr. 163). M. Butero followed up his
criticisms of the MSHA investigation with a letter in md-Cctober
to the MSHA District 9 Manager. (Tr. 147-149). Al though M.
Butero had privately told M. Kretowski before the Cctober 12
conference started that he intended to wite such a letter, no
one from WC saw the letter until after M. Roybal was suspended
with intent to discharge. (Tr. 149, 164, 243, 402).

After the conference with MSHA, WFC officials discussed on
several occasions whether M. Roybal should be fired.
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(Tr. 377). Both Messrs. Callor and Huey recomrended to M.

Mcd othlin that M. Roybal be fired for (1) negligence, (2) for
lying during the conmpany's and MSHA's acci dent

i nvestigations7 and (3) for conspiracy, because of testinony
given by M. Roybal and other mners during the investigation
who, in managenent's view, were trying to lay blanme for the
acci dent on the equi pnent, not Roybal. (Tr. 61, 252, 324-325,
372). M. Mcdothlin, however, was not willing to take any action
with respect to M. Roybal until MSHA's accident investigation
was conpleted. (Tr. 377, 388-90). M. Mdothlin thought that
nmore information, including any nmitigating circunstances, m ght
result fromthe continuing MSHA investigation. (Tr. 377, 390).

On Cctober 17, Colorado State mne safety regulatory
officials presented WFC with their witten report about the cause
of the accident. (Tr. 44, 248, 323, 376). The primary cause of
the accident, according to the state investigator, was "[ Roybal]
was not aware of where his helper was . . . " when he backed up
the equi pment. (Tr. 45, 249; Ex. R-8 at 3).

Concer ned about the effect of the collective bargaining
agreenment between WFC and the UMM with respect to any
di sciplinary action against M. Roybal, M. Mdothlin discussed
the Roybal matter with the president of KNEnergy, WC s parent
conpany, as well as with a |abor consultant used by WC for
contract interpretation purposes and with outside |egal counsel
(Tr. 392). By that tinme, M. McGdothlin had tal ked extensively
with Messrs. Callor and Huey, who had explained to him M.
Roybal 's degree of negligence, as evidenced by the position of
the mi ning machi ne when the accident occurred. (Tr. 46, 61
329- 330) .

UNI ON REPRESENTATI VES

M ke J. Romero, President of Local Union 9856, District 15,
has represented M. Roybal since 1979.

Prior to this accident, M. Roybal had a very good work and
safety record. (Tr. 124, 125).

M. Romero received a copy of the blue slip (Ex. C-2) on the
day it was served on M. Roybal, nanely, Novenber 1, 1989. (Tr.
127).
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Conpany representative Huey stated to M. Romero that they were
"tired of the comunity accusing WFC of the fatality and bl am ng
WFC." M. Ronero denied M. Huey's assertions.

The next day, again in M. Huey's office, M. Callor said
"they were tired of being hanmmered" and "tired of people going to
Arlington." (Tr. 129).

Robert Dale Butero also testified. He is an internationa
representative of the International Union of the United M ne
Workers of Anerica. He is assigned to the Union's Departnent of
Occupational Health and Safety. (Tr. 130).

M. Butero went to the Gol den Eagle M ne when he was
notified of the accident. (Tr. 133). After talking to conpany
representatives, he wanted to talk to the crew. As a result, a
nmeeting was held at Art Maestas's house. No conpany
representatives were present. M. Butero told those present they
were going to give statenents to MSHA; he advised themto give
true statements. (Tr. 136-138, 162).

The crew were | ater questioned in the presence of the
W tness, an MSHA investigator, a state inspector, and conpany
representatives. At that time, M. Roybal stated the throttle had
stuck. (Tr. 140).

M. Butero stated he didn't believe the task training given
to M. Roybal conplied with MSHA's regul ation. At that point, it
became very conbative. (Tr. 141). In the course of the neeting,
M. Butero raised several issues: task training, failure to have
proper bl ankets, inadequate transportation fromthe m ne (whether
the m ner died of shock or injuries). (Tr. 142-147). M. Butero
agreed no citations were issued for the areas about which he was
concerned. (Tr. 163).

MSHA said they were al so going to have an MSHA Tech support
man check the throttle valve. This was done the follow ng day.
(Tr. 147).

M. Butero also wote to John DeM chiei, MSHA district
manager. In his letter, he conplained about the investigation and
he expressed his concerns. (Tr. 129, 149).8
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On Cctober 31, 1989, after witing to M. DeMchiei, MSHA
reviewed the conpany's training records. About that time, M.
Butero had a I engthy discussion with WFC' s attorney Larry Corte.
M. Corte was wondering why the union was "hamrering” them
t hrough the investigation. (Tr. 152, 153). M. Butero expl ai ned
why he wote the letter to MSHA and he gave hima copy. M. Corte
replied, "You' re hanmering us and stuff. If you don't quit, we're
goi ng to have sone action." Then he said, "W're starting a good
safety programhere.” (Tr. 154). M. Butero didn't know exactly
what he neant. (Tr. 155).

On Novenber 1 or 2, M. Butero |learned M. Roybal had been
suspended with intent to discharge. (Tr. 156).

In a mning conmunity when a fatality occurs, people choose
si des. Sone bl anme the conpany, others blanme the union. (Tr. 157).

Later M. Butero reconmended that a 105(a) conplaint be
filed. M. Roybal agreed. (Tr. 160, 161).

M. Butero wote the discrimnation conplaint. In pursuing
the case, M. Butero talked to Linda Raisovich-Parsons in
Washi ngton and told her the facts of the case. (Tr. 164-166).

M. Butero agrees it was fair for the conpany to concl ude
that M. Roybal had performed an unsafe act resulting in a
fatality; further, there was sone basis for the conpany to
bel i eve someone wasn't telling about the stuck throttle "as it
happened” and several mners agreed that they would identify the
cause of the accident as the machine. (Tr. 168-170).

The State of Colorado report was not issued by October 12.
(Tr. 174).

DECI SI ON TO DI SCHARGE

On Cctober 31, MSHA investigators conpleted the |ast part of
their accident investigation by auditing WFC s training records,
i ncluding those of Roybal and Valdez. (Tr. 37, 256, 379-380,
396). No violations were found. When the audit had concl uded, the
MSHA i nvestigators told M. Callor that the Valdez fatality
i nvestigation was over. (Tr. 163-164, 256).9 Messrs. Callor
and Huey reported to M. Mcdothlin that MSHA had conpleted its
i nvestigation.
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(Tr. 380). Shortly thereafter Messrs. Callor and Huey met with
M. MGdothlin to make a deci sion about M. Roybal. (Tr. 256-257
326). Since no new facts had come to light during MSHA s

i nvestigation, M. Mdothlin decided to accept M. Callor and
M. Huey's recommendati on and he approved M. Roybal's suspension
with intent to discharge. (Tr. 379-380, 397).10 Messrs.

Mcd ot hlin, Huey, and Callor drafted a Notice of Suspension with
Intent to Discharge that day. (Tr. 256-257, 326, 397). M.

McGE othlin gave it to his secretary for typing and instructed M.
Huey to issue it to M. Roybal the next day, Novenber 1. (Tr.
257, 328, 331, 397).

Huey gave M. Roybal the notice on the afternoon of Novenber
1 in the presence of M. Roybal's UWMA representative. (Tr. 328,
330-331). The Notice infornmed M. Roybal that the conpany
bel i eved he had engaged in an unsafe act which resulted in the
Val dez fatality, had viol ated conpany safety rules, had
m srepresented the facts to investigators, and had engaged in a
conspiracy to blame the conpany for the Val dez accident. (Tr.
326-328; Ex. C-2). The next day the UMM filed a grievance under
the col | ective bargai ning agreenent contesting M. Roybal's
suspensi on, and WFC and the UMWMA began the grievance procedure
steps under the collective bargaining agreenment. (Tr. 332, 398).

THE O 105(c) ACTI ONS

On Novenber 13, the UMM filed a O 105(c) conplaint on M.
Roybal s behalf. (Tr. 161-162, 164; Ex. C1). On February 16,
1990, Linda Raisovich-Parsons, a UWA official in Washi ngton
filed the O 105(c)(3) conplaint at issue here. (Tr. 113). M.
Roybal said he never saw the second conpl ai nt and, indeed,
testified that the allegation in the conplaint that he had been
"di scrim nated agai nst because he had participated in an MSHA
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dent investigation" was not true. (Tr. 114)11 M. Royba
adm tted that no one from WFC di scussed t he MSHA acci dent
i nvestigation with him (Tr. 109-110).12

COLLECTI VE BARGAI NI NG AGREEMENT

In the neantinme, M. Roybal's grievance was being processed
in accordance with the collective bargai ning agreenment. (Tr. 173,
260-262). Unable to resolve the grievance through the informal
negoti ati ons provided for in the contract, M. Roybal's grievance
was heard by an arbitrator. After the hearing, the arbitrator
deci ded that M. Roybal had been negligent but that the conpany's
deci sion to discharge himwas too severe. Accordingly, the
arbitrator ordered WWC to reinstate M. Roybal effective Decenber
1, 1989, but upheld the conpany's suspension of M. Roybal for
the period of Novenber 1, 1989, to Novenber 30, 1989. WC
reinstated M. Roybal as required, paid himcontinuous m ner
operat or wages, but did not allow himto operate a nining
machine. (Tr. 114-115, 218-219, 261-262). At the tine of the
hearing in this proceeding, M. Roybal was enployed by WFC as a
belt cl eaner being paid nminer operator wages.

DI SCUSSI ON

Under the M ne Act, a conplaining mner bears the burden of
provi ng that he was engaged in a protected activity, and that the
adverse action conplained of was nmotivated in any part by that
activity.

In this case, it is conceded that M. Roybal engaged in a
protected activity by participating in the MSHA fatality
investigation. It is further conceded that WC took adverse
action against M. Roybal by suspending himwith intent to
di schar ge.

However, M. Roybal has failed to show the adverse action
was notivated in sone part by the protected action. The record
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fails to show any such nmotivation. In the second conpl ai nt13
filed here, M. Roybal alleges he had been "discrimnated agai nst
because he had participated in an MSHA investigation.” However

at the hearing he asserted this was not true. (Tr. 114). Further
there was no evidence that WFC had interfered with M. Roybal's
participation in MSHA' s accident investigation in any way.

Finally, M. Roybal admitted that no one from WC di scussed
the MSHA accident investigation with him (Tr. 109-110). In
addi ti on, WFC wi tnesses Callor, Romero, Huey, and
McE ot hl i n14 corroborated M. Roybal's testinony. (Tr. 36
201, 241, 320, 371).

In addition to the foregoing, the evidence establishes that
WFC s decision to suspend M. Roybal was based on a valid
busi ness judgnent. These reasons, stated in WFC s notice (Ex.
C-2) were (1) M. Roybal's failure to conply with standard
operating job procedures, (2) unsafe act resulting in fatality,
(3) misrepresentation of facts, (4) conspiring with fell ow
enpl oyees agai nst Womi ng Fuel Conpany.

The first two reasons are anply supported by the
uncontroverted evidence. The third factor is al so apparent:
during the period of the investigation, Roybal blanmed the
accident on the stuck throttle. However, the evidence indicates
the throttle was not defective. At the hearing, Roybal did not
refer to the throttle in any manner. The fourth facet of WC s
di scharge, conspiring with fellow enpl oyees, was not established
in the evidence. However, the Comm ssion's function is not to
pass on the w sdom or fairness of the operator's business
justification, but rather only to determ ne whether they are
credi bl e, and whether they could have notivated the particul ar
operator as clained. Bradley v. Belva Coal Co., 4 FMSHRC 982, 993
(1982); Secretary on behalf of Brock Blue Circle, Inc., 11 FMSHRC
2181, 2214 (1989) (Koutras, J). | find the conpany's notivations
to be credible and they notivated the operator to proceed as it
di d.

M. Roybal's witness M. Butero believed the conpany's views
of the accident were erroneous. However, he testified that WC
has a reasonable basis to reach such conclusions. | agree. (Tr.
167-170) .
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In sum M. Roybal has failed to establish that the adverse
action taken against himwas for any protected activities.

M. Roybal argues that WFC' s activities establish a
discrimnatory intent. Specifically, he clains WC discrimnated
agai nst him because of his Union's protected activities during
the investigationl5 as well as M. Butero's letter to MSHA' s
District 9.16

As to the initial facet, M. MGothlin testified that
al  egations concerning first aid safety, transportation,
trai ning, and recordkeeping did not relate to M. Roybal. He
i ndicated the m srepresentation of facts "has to do with the
throttle valve that he alleged mal functi oned and caused the
accident." (Tr. 389).

Further, M. McGAothlin was not aware of the Butero |etter
until after M. Roybal was suspended. (Tr. 154, 382).

M. Roybal also relies on the Corte and Callor statenents to
establish discrimnatory notive.

The witnesses in this case all showed consi derabl e
parti sanship. | consider the Corte statenments (Tr. 153, 154), as
related by M. Butero, to be hesitant and inconclusive. In
analyzing the statement M. Butero hinself stated "it didn't dawn
on ne that it mght be action against M. Roybal." (Tr. 155). |
agree it would be speculative to conclude that the Corte
statenent established discrimnatory intent.

In addition, there is no evidence that M. Corte had any
i nvolvenent in M. McG@othlin's decision to suspend M. Roybal,
nor is there any evidence that any WFC nanagenent official was
aware that M. Corte had talked to M. Butero. (Tr. 397).

The Call or statenents (Tr. 292-294) were nade during a
gri evance nmeeting concerning M. Roybal's suspension. The neeting
was after M. Roybal had been suspended. In any event, the
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main thrust of M. Callor's statements was that it was seeking
advi ce whether it could counter what it saw as the Union's

di sruption of the MSHA investigation. An operator is entitled to
seek expert advice as to what its rights are wi thout being in

vi ol ation of Section 105(c) of the Mne Safety Act.

Further, M. Roybal claim WFC s contact with the Las Ani nas
County District Attorney (Col orado) was an apparent attenpt to
persuade the District Attorney to file charges agai nst him

The uncontroverted evi dence shows the contact between WC
and the District Attorney occurred because WFC officials believed
that the evidence uncovered during the accident investigation
i ndi cated there nmay have been a negligent act that resulted in
the death. (Tr. 383).

Conpany attorney Corte felt there was an obligation to
report the fatality to the authorities. (Tr. 383).

No doubt, the contact with the District Attorney was to have
himfile charges. Gven the circunstances involved, this conduct
does not establish a discrimnatory intent against M. Royba
within the nmeaning of the M ne Act.

Finally, M. Roybal perceives a discrimnatory inference in
WFC' s delay until October 31 before taking adverse action agai nst
hi m

The decision to suspend M. Roybal was nade foll owing MSHA' s
review of WFC' s training records. The event marked the concl usion
of the MSHA accident investigation. (Tr. 379-380, 396). The
managenment's conmuni cations with | egal counsel and a Labor
Rel ati ons consultant were made for the purpose of identifying
what actions could be taken against M. Roybal. (Tr.392-396).

WFC' s del ay was not inappropriate, since MSHA's
i nvestigation could have di scl osed additional facts, including
mtigating factors, which nmight indicate that suspension was
i nappropriate. (Tr. 390). Further, given the potential for
litigation, WFC' s consultations with | egal counsel and a | abor
expert, were not inappropriate.

In support of its position, M. Roybal relies on Phelps
Dodge Corporation, 3 FMSHRC 2508 (1981), rev'd on other grounds
sub nom Donovan ex rel. Chacon v. Phel ps Dodge Corp., 709 F.2d
86 (D.C. 1983); Borch v. Federal Mne Safety & Health Revi ew
Comin, 719 F.2d 194 (6th Cir. 1983) citing NLRB v. Transportation
Management Corp., 51 U . S.L.W 4761 (U.S. June 15, 1983); Eastern
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Associ ated Coal Corp., 7 FMSHRC 1766 (1985), aff'd in part and
rev'd in part Eastern Associated Coal v. Federal Mne Safety &
Heal th Review Comin, 813 F.2d 639 (4th Cir. 1987); and Secretary
of Labor, Mne Safety & Health Adm nistration (MSHA) on behal f of
Bobby Gooslin v. Kentucky Carbon Corp., 4 FMSHRC 1 (1982).
However, these cases are not inopposite the views expressed
her ei n.

For the foregoing reasons, the conplaint herein is
DI SM SSED.

John J. Morris

Adm ni strative Law Judge
e
FOOTNOTES START HERE

1. The need to prime a punp on a mning nmachi ne does not
i ndicate there nmight be a throttle problem (Tr. 355).

2. Ronero did not witness any problems with the controls of
the mi ning machine prior to the accident, nor did Roybal report
any problenms with the controls to Romero. (Tr. 185).

3. M. Ronero testified that, at the time of the accident,
M. Hay shoul d have been sitting in his shuttle car which was
| ocated 30-40 feet fromthe scene of the accident. (Tr. 210; Ex.
R-1 location of the shuttle car in relation to the continuous
mner.) M. Callor testified that noise froma 60-horsepower fan
and the engines of the shuttle car and the continuous m ner woul d
have made it difficult to hear whether the mner's throttle
stuck. (Tr. 298, 352-353).

4, Mcdothlin is the senior on-site conpany official for WC
operations, including the Golden Eagle M ne. He has fina
authority on personnel decisions. (Tr. 362-363, 373).

5. Al'though this conference was called a "cl oseout"”
conference, it was not the close of MSHA' s acci dent
i nvestigation. The MSHA accident investigation did not end unti
Cct ober 31, according to those conducting it. (Tr. 36-37, 256).

6. Leonard Carnaval e, the UMM representati ve who assi sted
in the valve tear-down, agreed with M. Kretowski that the
accident was the result of human error. The hunman error consisted
of Valdez's placing hinself in a bad position and M. Roybal's
not knowi ng where Val dez was. (Tr. 239-240).

7. Making false statements during accident investigations is
a violation of Rule 7 of WWC' s Rules of Conduct. M. Roybal was
aware of and had acknow edged recei pt of a copy of such Rules.
(Tr. 216-217; Exs. R 3, R4).

8. The letter to M. DeMchiei was not in evidence.

9. MSHA issued a witten accident investigation report, but
not until Decenber 1989; it was received into evidence as Exhibit



R-9. (Tr. 262-263).

10. After M. Mcdothlin accepted the reconmendati ons of
Messrs. Callor and Huey, and after consultation with counsel for
WFC, M. Mcdothlin reported WFC s concl usi ons concerning the
cause of Valdez's death to local |aw enforcement authorities.
(Tr. 383-384, 399). A neeting was held in | ate Novenber between
Messrs. Mcd othlin, Lawence J. Corte, WFC counsel, and the
county district attorney and county sheriff. (Tr. 383-384). The
district attorney informed M. Roybal in January 1990 that no
crimnal charges against himwere contenplated. (Ex. C15).

11. There was no testinony that WFC had interfered with M.
Roybal "s participation in MSHA' s accident investigation in any
way.

12. The WFC personnel responsible for ordering M. Roybal's
suspension with intent to discharge agreed with M. Roybal's
testimony on this point. (Tr. 36, 201, 224, 241, 320, 371).

13. It is not necessary to explore the activities involving
the filing of the complaints in this case. (Tr. 161-162, 164; Ex.
C1).

14. These are the WFC personnel responsible for ordering M.
Roybal 's suspension with intent to discharge.

15. M. Butero conpl ained to MSHA about task-training,
i nadequat e bl ankets, and evacuation nethods. (Tr. 149, 163)
MSHA' s representative told M. Butero that these factors were not
connected to the cause of the accident, hence not related to the
i nvestigation. (Tr. 163).

16. The Butero letter was not in evidence.



