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JOHN A. G LBERT, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. KENT 86-49-D
V. BARB CD 85-61
SANDY FORK M NI NG COVPANY, No. 12 M ne
RESPONDENT

DI SCRI M NATI ON PROCEEDI NG
SECRETARY OF LABOR

M NE SAFETY AND HEALTH Docket No. KENT 86-76-D
ADM NI STRATI ON, ( MSHA) BARB CD 85-61
ON BEHALF OF
JOHN A G LBERT No. 12 M ne
COVPLAI NANT
V.

SANDY FORK M NI NG COVPANY
RESPONDENT

DECI SI ON

Appear ances: Tony Oppegard, Esq., Appal achi an Research and
Def ense Fund of Kentucky, Inc., Hazard, Kentucky,
for John A. Gl bert;
Thomas A. Groons, Esq., Ofice of the Solicitor,
U S. Department of Labor, Nashville, Tennessee,
for Secretary of Labor;
Ronal d E. Meishurg, Esq., and C. Gregory Ruffenach, Esq.
Smith, Heenan and Al then, Washington, D.C., for
Sandy Fork M ning Conpany, |nc.

Bef ore: Judge Melick

These cases are before nme upon remand by the United States
Court of Appeals for the District of Colunbia Circuit in John A
G lbert v. FMSHRC, 866 F.2d 1433 (1989) and upon subsequent
direction by the Conmm ssion on June 28, 1990, to resolve severa
speci fic issues.

The facts and procedural history of these cases are set
forth in detail in previous decisions. See 9 FMSHRC 1427 (1987)
and 12 FMSHRC 177 (1990). In brief, following an initia
evidentiary hearing, this judge determ ned that Sandy Fork M ning
Conmpany, Inc. (Sandy Fork) had not violated Section 105(c)(1) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O 801
et seq., the "Act". 8 FMSHRC 1084 (1986). That decision was
affirmed by the Commi ssion but was subsequently
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reversed by the Court of Appeals which remanded the cases for
resolution of several specific questions. The Court expl ained:

On the record as we understand it, it is plain that

Gl bert made a good faith attenpt to comrunicate his
reasonabl e fears to managenent. \Wat is not clear
however, is whether managenment addressed G |l bert's
concerns in a way that his fears reasonably should have
been quelled. In other words, did nanagenent explain to
G lbert that the problens in his work area had been
corrected? O did managenent indicate to G| bert that
he woul d be assigned to another area in the mne that
was free of safety problenms? O did nanagenent indicate
to Glbert that the situation was unsettled, and that
he should wait five hours (until the start of his
assigned shift) before inquiring further about safety
conditions in his area? These questions mnmust be
answered by the Commission in order for it to deternine
whet her the managenment at Sandy Fork reasonably
addressed Gl bert's fears on the norning of August 7.

I f managenment effectively "stonewalled" G lbert in
responding to his inquiries on the 7th, then his
continued fears regardi ng work hazards were reasonabl e,
and his refusal to return to work cannot be viewed as
ei t her unreasonable or in bad faith. On remand, the
commi ssion will be required to nmake the necessary
factual findings to address these issues.

These specific questions all relate to the larger issue of
whether G lbert's refusal to appear for work on August 7, was
supported by the requisite good faith, reasonable belief in a
hazard--an i ssue on which the Conpl ai nant bears the burden of
proof. Secretary on behalf of Pasula v. Consolidation Coa
Conmpany 2 FMSHRC 2786 (1980) rev'd on other grounds sub nom
Consol idation Coal Conpany v. Marshall 663 F.2d 1211 (3rd 1981);
Secretary on behalf of Robinette v. United Castle Coal Conpany, 3
FMSHRC 803 (1981).

Inits initial decision follow ng remand of this case the
Commi ssion reviewed the applicable discrimnation |aw cited by
the Circuit Court:

We note initially that the court endorsed severa

i mportant principles of Comr ssion discrimnation |aw.
Citing Secretary on behalf of Bush v. Union Carbide
Corp., 5 FMSHRC 993, 997 (June 1983) and Secretary on
behal f of Robinette v. United Castle Coal Co., 3 FMSHRC
803 (April 1981), the Court agreed with the Comm ssion
that section 105(c) of the Act "protects a mner's
right to refuse work under conditions that he
reasonably and in good faith believes to be hazardous."
866 F.2d at 1439. The Court subscribed as well to the
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Conmi ssion's view that in analyzing whether a mner's fear is
reasonabl e, the perception of a hazard nmust be viewed fromthe
m ner's perspective at the time of the work refusal. 866 F.2d at
1439, citing Secretary on behalf of Pratt v. River Hurricane Coa
Conmpany, 5 FMSHRC 1529, 1533-34 (Septenber 1983) and Haro v.
Magma Copper Co., 4 FMSHRC 1935, 1944 (Novenber 1982). The Court
al so approved Conmi ssion holdings that to be accorded the
protection of the Act in engaging in a work refusal, a m ner need
not objectively prove that an actual hazard existed and, further,
that a good faith belief sinply means an honest belief that a
hazard exists. 1d., citing Secretary on behalf of Hogan & Ventura
v. Enmerald M nes Corp., 8 FMSHRC 1066, 1072-73 (July 1986);
Pratt, supra, 5 FMSHRC at 1533-39, Haro, supra, 4 FMSHRC at
1943-44; and Robi nette, supra, 3 FMSHRC at 810.

To determ ne whet her substantial evidence supported the
Commi ssion's conclusion that G lbert's August 7 work
refusal |acked the required basis of a good faith,
reasonabl e belief in a hazard, the Court adopted
Commi ssi on gui delines for assessing a mner's "good
faith". 866 F.2d at 1440. First, the court indicated
that, where reasonably possible, a miner refusing work
shoul d ordinarily conmuni cate or attenpt to comuni cate
to some representative of the operator his belief in
the safety or health hazard at issue and, second, when
a mner has expressed a reasonable, good faith fear in
a hazard, the operator has a correspondi ng obligation
to address the perceived danger. 866 F.2d at 1440,
citing, Secretary on behalf of Dunmire & Estle v.

Nort hern Coal Co., 4 FMSHRC 126, 133 February 1982);
Bush, supra, 5 FMSHRC at 997-98; Secretary v. Metric
Constructors, Inc.. 776 F.2d 469 (11th Cir. 1985);
Hogan and Ventura, supra, 8 FMSHRC at 1074. Applying
these principles, the Court found that the record did
not support the Commission's determ nation that on
August 7 G lbert did not entertain a good faith,
reasonabl e belief that he would be required to work in
a hazardous area. 866 F.2d at 1140-41.

The Commi ssion, in its initial decision on remand al so
reviewed the Court's evaluation of the evidence:

The Court presented its view of the evidence. Anpng

ot her things, the court noted that G | bert was working
in an area of the mine in which it appeared to himthat
the prevailing roof conditions placed his safety in
jeopardy; that he left work on August 6 with
management' s perm ssion; that when he returned to work
on the norning of August 7 he |learned from other
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m ners of a roof fall that had occurred overnight in the area
where he had been working; and that when he inquired of
managenment representatives what had been done to address the
unsafe conditions, they "refused to address his concerns."” 866
F.2d at 1440-41. The Court found that Glbert's "initial fears”
on August 6 were reasonable and that on August 7 "he nade a good
faith attenpt to comunicate his reasonable fears to managenent.'
866 F.2d at 1441.

The Court, however, stopped short of outright reversa
of the Comm ssion's decision, stating that it was not
"clear" whether "managenent addressed G | bert's
concerns [on the norning of August 7] in a way that his
fears reasonably should have been quelled." 866 F.2d at
1441. See also 866 F.2d at 1441 n.11. The Court
expl ai ned:

In other words, did managenent explain to G| bert
that the problems in his work area had been
corrected? O did managenent indicate to G| bert
that he woul d be assigned to another area in the
m ne that was free of safety problems? O did
managenent indicate to Glbert that the situation
was unsettled, and that he should wait five hours
(until the start of his assigned shift) before

i nquiring further about safety conditions in his
area? These questions nust be answered by the
Conmi ssion in order for it to determ ne whether

t he managenent at Sandy Fork reasonably addressed
Glbert's fears on the norning of August 7. If
managenment effectively "stone-walled" Glbert in
responding to his inquiries on the 7th, then his
continued fears regardi ng work hazards were
reasonabl e, and his refusal to return to work
cannot be viewed as either unreasonable or in bad
faith. 866 F.2d at 1441.

The parties now before me on remand requested to submt
t hese issues on the existing record without further evidentiary
proceedi ngs. The essential existing evidence in this regard was
summari zed by the Conmission in its February 16, 1990, decision

There is no question on this record that nine
managenment was aware of the roof problens in the area
where Gl bert was working and was taking steps to
address the problens. As the judge found, and as we
not ed, when G | bert brought the conditions that he
perceived to be hazardous to the attention of his
section foreman on August 6, the foreman responded
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that he would add nore cribs to support the roof and that he
woul d stand by and watch while coal was cut. 8 FMSHRC at 1089; 9
FMSHRC at 1330. G| bert then went outside the mine and repeated
his concerns to the general mne foreman, who told Gl bert that
he woul d not insist that he resune work and that G| bert should
go hone and return the next day to neet with Phipps, the genera
manager, and Begl ey, the m ne superintendent.

VWhen G | bert returned on August 7, Phipps and Begl ey
wer e underground conducti ng an exam nati on of the roof,
and G | bert was told by another miner that a roof fal
had occurred in the mne during the night. After Phipps
and Begl ey enmerged fromthe nmne, Glbert tal ked
separately with each of them

G lbert talked first with Phipps. Both Gl bert and

Phi pps testified that G lbert told Phipps that he was
afraid of the roof. Tr. | 39-40; |1l 89-92. G| bert
asked Phi pps what managenent was going to do about the
roof and how t he roof would be supported. Tr. Il 39-40.
G lbert testified that Phipps responded that "they
[were] supporting what they could.” Tr. | 39-40
Simlarly, Phipps stated that "primarily" he told

G lbert that the mne roof was all the top that the

mne had. Tr. |1 127. Both Phipps and Glbert testified
t hat Phi pps asked G lbert if he had any ideas for
dealing with the roof (Tr. | 40; 11l 91), and G| bert
testified that he offered a few suggestions (Tr. | 40).

Phi pps further stated that he did not try to "convince"
G |l bert that the roof was safe and that, although
managenment was pursuing several approaches for
alleviating the roof problens, he did not discuss those
initiatives with Glbert at that time. Tr. 1l 127-28
G | bert then engaged Begley in a simlar brief
conversation. Gl bert and Begley also agreed that

G lbert told Begley that he was afraid of the roof. Tr.
I 40-41; 11 109. Glbert testified that Begley replied
that "that's all they can do . . . that's all the top
they [had]." Tr. | 41. Begley stated that he did not
recall telling G lbert anything about the top on the
norni ng of August 7. Tr. Il 111-12. Begley's
recol l ection was that he and G| bert discussed

G Il bert's possible job transfer rather than roof
problems. 1d. After these two conversations, G| bert
left the mne.

The Court rejected the judge's and Conm ssion's
determ nations that in |leaving the mne at this point,
sonme five hours before his shift was scheduled to
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begi n and before he had been told the specific area of the m ne
to which he would be assigned, G lbert acted precipitately and
unreasonably. 866 F.2d at 1140. Instead, the Court has directed
us to determ ne whether managenent explained to Glbert that the
problems in his general work area had been corrected, or had
i ndi cated that he woul d be assigned to another area of the m ne
free of safety problems, or had suggested that the situation was
unsettled and that he should wait until the start of his assigned
shift before inquiring further about safety conditions in his
area. 866 F.2d at 1441.

Wthin the [imted scope of review on this remand and
consi dering the uncontradi cted and credi bl e evidence it nust be
concluded that Glbert's safety concerns were i ndeed not
addressed in a manner sufficient to reasonably quell his fears at
the tinme of his neetings with Phipps and Begley on August 7 five
hours before the beginning of his shift. To paraphrase the
Commission in its February 16, decision, given the Court's belief
that Glbert did not act precipitately and its finding that he
entertained a good faith, reasonable belief in a hazard, | fee
simlarly constrained to conclude that G lbert's departure from
the m ne and decision not to return for the begi nning of his work
shift on August 7, constitutued a constructive discharge in
violation of section 105(c)(1) of the Act.

ORDER

Sandy Fork M ning Conpany, |Inc. discharged Conpl ai nant John
A. G| bert on August 7, 1985, in violation of Section 105(c) (1)
of the Federal M ne Safety and Health Act of 1977. Accordingly
the appropriate parties hereto are directed to attenpt to reach
stipulations regarding the criteria for assessing civil penalties
under section 110(i) of the Act and danages and costs incl uding
attorneys fees, within 20 days of the date of this decision. If
the appropriate parties are unable to reach stipulations as to
these issues, hearings will be held on the remai ning i ssues on
Decenmber 11, 1990 at 11:30 a.m in London, Kentucky. The
courtroomin which the hearings will be held will be designated
at a later date. This is not a final decision in these cases and
no final decision will be issued until such tine as all issues
relating to civil penalties costs and danages are resol ved.

Gary Melick
Adm ni strative Law Judge



