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O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 87-128-D
ON BEHALF OF

M CHAEL L. PRI CE AND No. 4 M ne

JOE JOHN VACHA
COVPLAI NANTS
AND

UNI TED M NE WORKERS OF
AVERI CA (UMAA) |
| NTERVENOR

V.

JI M WALTER RESOURCES, | NC.,
RESPONDENT

DECI SI ON ON REMAND
Bef ore: Judge Broderick
STATEMENT OF THE CASE

On July 13, 1988, | issued a decision on the nerits in this
case in which I concluded (1) Section IIE of JWR s Drug Abuse and
Rehabi litati on Control Programwas on its face in violation of
section 105(c) of the Act. | further concluded (2) that the
di scharge of Price and Vacha was motivated in part because of
activity protected under the Act, but that JWR established that
they woul d have been discharged for unprotected activity al one
and that the drug testing programwas not discrimnatorily
applied to Price and Vacha. 10 FMSHRC 896 (1988). On August 20,
1990, the Commission reversed ny determnation that the drug
program was facially discrimnatory under the Mne Act. It
affirmed nmy conclusion that Price and Vacha established a prinma
faci e case of discrinmnatory di scharge. However, the Comnr ssion
determined that ny decision did not fully exam ne and explain the
i mpact on JWR' s affirmative defense of the evidence concerning
the pre-testing supervisory joking directed at Price and Vacha,
and the differences in procedures followed in testing Price and
Vacha fromthose foll owed at other nines. The case was therefore
remanded to me to analyze and explain the inmpact of this
evi dence. 12 FMSHRC 1521 (1990). On August 27, 1990, | issued an
order to the parties to file briefs directed to the question
whet her JWR's drug programwas discrimnatorily applied to Price
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and Vacha. In the neantine, JWR filed a Mtion for

Reconsi deration of the Comm ssion's decision which was deni ed by
order issued Novenber 28, 1990. All parties have now filed briefs
in response to ny order of August 27, 1990.

FACTUAL ANALYSI S
I

JWR instituted its Substance Abuse Program on January 1,
1987. By its ternms it applied to all hourly and sal aried
enpl oyees in JWR s Mning division. However, the drug testing
aspect of the programwas directed first to (a) enpl oyees
denonstrating a reasonabl e cause for testing and (b) enpl oyees
whose duties, "whether by job title or by reason of elected
office," involve safety. In ny decision of January 13, 1988,
concl uded that the program was not designed or intended to
interfere with safety comrttee nenbers including Price and
Vacha, even though it inpinged particularly on such mners
representatives. JWR s notive in setting up the program was not
to retaliate against Price and Vacha or other safety committee
persons, or to limt their safety rights and responsibilities.

The evidence shows that Price and Vacha were, and had the
reputation of being, safety activists. Both filed a number of
safety grievances, and both have had serious disputes with JWR
management over safety issues. 10 FMSHRC 903. In the opinion of
the International Health and Safety Representative of the UMM
the No. 4 Mne Safety Committee was the "npbst active comittee"”
in the State of Al abama, which includes other Jim Walter m nes.

Prior to the date that paragraph IIE was inplenented (March
2, 1987), Price and Vacha were subjected to kidding and joking by
supervi sory enployees in the mne safety office about the
i npendi ng drug testing. In part this apparently resulted fromthe
fact that Price told the JWR safety inspectors that he had
difficulty urinating in front of others. Rayford Kelly, JWR s
i ndustrial relations supervisor at the subject mne, was aware of
some of this. 10 FMSHRC 900. This joking was directed at Price
and Vacha because they were going to be tested. They were going
to be tested because they were safety committee nmenbers. Wet her
or not the joking was intended to affect their ability to submt
the requested urine sanples, the evidence establishes that it had
such an effect. There is no evidence in the record as to any
joking or harassnent directed to other safety committee nmenbers
on other shifts or in other nines.
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IV

The urine sanples programat the No. 4 Mne where Price and
Vacha wor ked was conducted under the supervision of the mne
saf ety departnment--by Watt Andrews and Bob Hendricks. Andrews
and Hendricks were of course involved in mne safety matters with
Price and Vacha in the normal course of their duties. Andrews and
Hendri cks had been involved in the pre-testing joking directed at
Price and Vacha related to their clainmed inability to urinate in
public described in Ill, above. In the other JWR m nes, the
sanpl es were taken under the direct supervision of the industria
rel ations office, and not by JWR safety personnel. The record
does not indicate the reason for this difference.

\%

On March 2, 1987, Price and Vacha were infornmed that they
woul d have to provide urine sanples at the end of the shift,
whi ch extended from7:00 a.m to 3:00 p.m Price was told at
about 8:00 a.m and Vacha at about 11:30 a.m Andrews and
Hendri cks acconpanied Price and Vacha to the bat hroom as they
were instructed to do, to witness the collection of the sanples.
This procedure was not followed in all the other mnes, in some
of which those tested were pernmitted to produce speci nens w thout
an observer being present. Price and Vacha attenpted to produce a
speci nen on a nunber of occasions between 3:00 p.m and 7:00 p. m
Price offered to go into the bathroom naked if he could go al one,
but this offer was refused. Price and Vacha asked whether they
could return the next norning to give the sanmples, but JWR
refused. At 7:30 p.m, they were formally suspended with intent
to di scharge because of insubordination. In another mne, a
committeeman who was unable to produce a sanple when requested
was permitted to return at the end of his shift to do so. In
anot her instance, a mner being tested for cause was permtted to
return the next day to give a sanple.

Vi
Price and Vacha were made to feel nervous and upset by the

manner in which the testing was conducted. They did not refuse to
submt the sanples but were physically or psychol ogically unable

to do so. | conclude that the fact that the procedure was
supervi sed by those who often had an adversarial relation to them
in safety disputes, contributed to their disconfort. | also

concl ude that the past safety activities of Price and Vacha were
part of the notivation of these supervisers in their conduct of
the drug testing program

VI |

The evi dence establishes that JWR s drug testing program
i ncluded a specific proviso that failure to submit urine sanples
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when requested would result in discharge. This proviso applied to
all who canme under the program

VI

Price and Vacha were di scharged by Rayford Kelly, Industria
Rel ati ons Supervisor. Kelly believed that Price and Vacha
deliberately refused to provide the specinens--that they were
"playing ganes." Kelly was aware of the fact that the testing was
conducted by safety departnent supervisors, and that both Price
and Vacha clainmed inability to produce speci mens while being
observed. Kelly refused to permit Price to attenpt to provide a
speci nen wi t hout being observed by going into the bathroom naked.
He refused to accept the offer of Price and Vacha to return the
following norning to give the sanples. He was aware of at | east
some of the prior joking and harassnent of Price and Vacha in
whi ch Andrews and Hendricks were invol ved.

| SSUE

Whet her the JWR Substance Abuse Program as applied to
Conpl ai nants Price and Vacha resulting in their discharge was in
violation of their rights under section 105(c) of the Mne Act?

CONCLUSI ONS OF LAW
I

My conclusion in the decision issued July 13, 1988, that
Price and Vacha established a prima facie case of discrimnatory
di scharge was based in part on the fact that JWR sought to test
Price and Vacha because they were safety comitteenen and
therefore representatives of mners, and in part on the evidence
of disparate treatnent in the testing procedures shown in the
Fi ndi ngs of Fact Il1, IV, V and VI above. My conclusion that a
prima facie case of discrimnation was made was affirmed by the
Conmi ssi on.

The evi dence does not establish that the pre-testing joking
and harassnment directed toward Price and Vacha were related to
their safety positions or safety activities. The joking and
harassment did result in part fromtheir clainmed inability to
urinate in public, and in turn contributed to their inability to
produce the urine sanples involved in this proceeding.

The procedures followed in testing Price and Vacha which
differed fromthose followed in other mnes contributed to their
inability to conply with the request for urine sanples. They
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were in part related to Price and Vacha's prior safety activities
in that they were conducted by those who bore an adversaria
relationship to Price and Vacha in mine safety matters.

(Y

There is no evidence of a notive for the chall enged
di scharges unrelated to the drug testing matter involved in this
case. Therefore, this is not a truly "m xed notive" case. Cf
Eastern Assoc. Coal v. Federal Mne Safety and Heal th Review
Conmi ssion, 813 F.2d 639, 643 (4th Cir. 1987). My prior decision
erroneously treated the case as a mi xed notive case when |
concl uded that JWR woul d have di scharged Price and Vacha "for
violating a work order (not protective activity) in any event."
10 FMSHRC 910. My conclusion that the drug testing program was
not discrimnatorily applied was contrary to the evidence and
erroneous. Price and Vacha were discharged for failing to conply
with JWR' s drug testing program The inplenentation of that
program was discrimnatorily applied to Price and Vacha in part
because of their prior safety activities. JWR has not established
that it would have di scharged Price and Vacha for unprotected
activity alone, i.e., without reference to the inplicated drug
testing program Therefore their discharges were in violation of
section 105(c) of the Mne Act.

ORDER

Based on the above findings of fact and conclusi ons of | aw,
IT 1S ORDERED

1. Respondent shall permanently reinstate Mchael L. Price
and Joe John Vacha to the positions fromwhich they were
di scharged on March 2, 1987.

2. Respondent shall pay Conpl ainants Price and Vacha within
30 days of the date of this decision all back wages and ot her
benefits from March 3, 1987, until the date of their
reinstatenent, with interest thereon in accordance with the
Commi ssi on decision in Local Union 2274, UMM v. Clinchfield Coa
Co., 10 FMSHRC 1493 (1988) cal cul ated proximate to the tinme
paynment is actually made.

3. Respondent shall expunge fromits personnel records al
references to the discharges of Price and Vacha on March 2, 1987.

4. Respondent shall restere to Price the three days of
graduat ed vacation pay he took to attend the hearing.
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5. Respondent shall pay to the Secretary within 30 days of the
date of this decision the sumof $500 as a civil penalty for the
vi ol ati on found herein.

Janmes A. Broderick
Adm ni strative Law Judge



