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St atement of the Case

This is a civil penalty proceeding initiated by the
petitioner against the respondent pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
820(a), seeking a civil penalty assessnment in the anpunt of
$1, 200, for an alleged violation of mandatory safety standard 30
C.F.R 0 75.507. The respondent filed an answer denying the
violation, and a hearing was held in Pikeville, Kentucky. The
parties waived the filing of posthearing briefs, but | have
consi dered their argunments made on the hearing record in ny
adj udi cation of this matter.

| ssues

The issues presented in this proceeding are (1) whether the
respondent has violated the standard as alleged in the proposa
for assessnent of civil penalty, (2) whether the violation was
"significant and substantial,"” and (3) the appropriate civi
penalty that should be assessed based on the civil penalty
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criteria found in section 110(i). Additional issues raised in
this proceeding are identified and di sposed of in the course of
my deci sion.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U S.C. 0O 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0O 820(i).
3. Commission Rules, 20 C.F.R [0 2700.1 et seq.
Di scussi on

Section 104(a) "S&S" Citation No. 3368426, issued by MSHA
I nspector Thomas M Charl es on Septenmber 21, 1989, cites a
violation of mandatory safety standard 30 C.F.R 0O 75.507, and
the cited condition or practice is described as foll ows:

Evi dence indicates that a nonpernissible power
connection point in the formof a bulldozer is being
used in the main return air course of this mne. There
are nunerous sets of bulldozer tracks extending
under ground through the No. 1 entry return portal
There is a diesel power Case 450 dozer parked next to
the No. 1 return portal. The electrical systemof this
dozer is not perm ssible.

A 107-A Order #3368425 has been issued in conjunction
with this citation. No term nation due date is set.

The aforenentioned | nm nent Danger Order No. 3368425, issued
si mul taneously by Inspector Charles on Septenber 21, 1989, states
as follows:

Evi dence indicates that a work practice which
constitutes an i mr nent danger is being performed at
this mne. There are bull dozer tracks (nunerous) in the
nunmber one return portal. These tracks extend
under ground for an unknown di stance. (Mne is idle no
fan running). A diesel powered Case 450 bul |l dozer is
parked next to the No. 1 return portal. Evidence
i ndi cates that the dozer has been used underground to
pul | equi prment out of this mine. This dozer has an open
nonpermni ssi ble electrical system G ven the equi pnent
hei ght and finished m ning height of this area of the
m ne there can not be nuch cl earance for the dozer
operator. Also the internal conbustion



~50
engi ne of the bull dozer puts off harnful gasses which in the
confined underground area of a mne could be fatal

A citation nunber 3368426 is being issued in
conjunction with this 107-A order. A special assessnent
wi Il be asked for on this order, also a specia
i nvestigation will be asked for

I nspector Charl es subsequently filed a report, which is
included with the pleadings filed by the petitioner, requesting a
speci al assessnent for the cited violation, and the report states
as follows:

Speci al assessnents are requested. There is no way that
the operator could not of been aware of this. This mne
i s nonproducing, the owners are in the process of
pul l'ing the equi pnent out, possibly doing this work
their self. By using the bulldozer underground in a
cl ose clearance confined area in the main return air
course a reckless disregard for health and safety has
been denonstr at ed.

Petitioner's Testinmony and Evi dence

MSHA | nspector Thomas M Charles testified that he has
served as an inspector since 1978, and that he has 22 years of
m ni ng experience, including work as a mne foreman. He confirnmed
that he conducted a spot inspection of the mine on Septenber 21
1989, and that the mine was in a "non-producing, nen working"
status at that tinme. He stated that the mne gate was | ocked and
that he wal ked onto the mne property and went past the mne fan
to the mine opening at the nunber one return portal. He observed
evi dence of sone "work activity" at the mine and observed a Case
450 bul | dozer parked "around the hill fromthe portal"” entry and
observed dozer tracks in and around the area. He observed that
the dozer had "greyish and blue" nmud on it up and over the
bul | dozer "cat pads" for some 34 inches. Since he did not have
his usual equipnent with him he only went 25 feet underground
and used a stick or a reed to neasure the width and | ength of the
dozer cat pad tracks on the ground, and when he conpared the
measurenents with those of the cat pads on the dozer, he found a
"direct match."

M. Charles stated that he al so observed a rubber tired
battery tractor, a flatbed truck, and sone scoops at the site,
and he identified a sketch of the site which he prepared (exhibit
P-4). There was no one working at the mne, but he saw a pickup
truck parked at the mne office and a private security guard
hired by the mineral owner was sitting in the truck. He did not
observe any joy |oader on the mne surface. He stated that the
mne entry was approximtely 6 feet high at the entry
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portal, and he wal ked into the entry for a distance of 25 feet
and observed the sanme dozer tracks which he had observed in and
around the portal entry. He al so observed that the dozer exhaust
stack and roll-over protection had been renoved and were |ying on
the flat bed truck. He assuned that this equi pment had been
renoved fromthe dozer in order to allow it to clear the porta
entry into the underground m ne, and based on his observations
and neasurenents of the tracks, he concluded that someone had
taken the dozer inside the m ne opening and used it underground.
He then left the mine to call his supervisor, and returned to the
mne to do his "paperwork." He placed a red closure tag at the
mne and left a copy of the citation and order at the mne

of fice.

M. Charles stated that the "blueish and greyi sh" nud and
tracks which he observed outside the nine entry is the sane kind
of mud found underground and that it was not the usual kind of
mud found on the surface. He confirmed that there was a nud hol e
with tracks around it outside of the portal entry, but that this
surface nmud was not the sanme kind which was underground. If the
dozer exhaust stack and rollover protection had not been renpved
fromthe dozer, the machi ne could not have been taken underground
because of the lack of clearance at the entry, and his assunption
was that this equi pnent had been renpoved so that the dozer could
go underground to help bring out sonme of the equi pment which the
respondent was renoving fromthe mne

M. Charles stated that after the citation and order were
"conferenced" by the district manager in Pikeville, he was
instructed to return to the m ne to conduct a specia
i nvestigation and he next returned to the nmine with two ot her
i nspectors on Septenber 26, 1989, to inspect the m ne again, and
that Ike and Rodney Col eman were there at that time. M. Charles
stated that the inspection party went underground for a distance
of approximtely 800 feet, and he observed that a scoop had been
used to "back-bl ade" or wi pe out sonme of the dozer tracks, and
that a scoop was stuck in the mud. He stated that the m ne was
wet and had "standing water and nmud," and that he observed the
same type of dozer tracks underground as he had previously
observed on Septenber 21, when he issued the citation and order

M. Charles confirnmed that on Septenber 26, the dozer was
still parked outside of the mine, and he neasured the cat pads
with a tape neasure and found that they were 16 inches wi de and 6
i nches between the track bl ades. He conpared these neasurenents
with the tracks which he observed underground, and he again found
the sane match as he had found during his prior inspection of
Septenber 21. He al so neasured the finished mning height at the
portal entry at 6 feet, and he indicated that the m ning heights
wer e higher inside the underground mne and were sufficient to
all ow the dozer to operate underground.
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M. Charles stated that the respondent infornmed himthat a Joy
1410 front-end | oader was used underground to help retrieve sone
of the equipnent and clained that the tracks were nmade by the
| oader. M. Charles did not believe that the tracks were made by
a | oader because from his experience, any track prints on the
ground nade by the | oader would be different fromthose nmade by
the dozer. He explained that the Joy |oader in question was a
comon piece of equipnment, and that he had previously inspected
the | oader during two conplete inspections of the m ne which he
had conducted prior to Septenber 21, and that he was fam |iar
with the | oader tracks. He did not observe any | oader at the
surface or underground in the area where he travel ed, and he
confirmed that he did not travel to the mne face.

M. Charles identified exhibit P-5, as a picture of a Cat
dozer which is representative of the type of "cleat" or gripping
pattern of the dozer which he believes was used underground. He
also identified a standard cat pad froma Joy 1410 | oader which
was produced in court for denonstration purposes by the
petitioner's counsel. M. Charles explained that the | oader pad
gripping pattern and configuration was different fromthe dozer
tracks which he observed underground, that the | oader pad is 12
i nches wide, and that any tracks left by the | oader in the nud
woul d be different fromthose nmade by the dozer

M. Charles stated that he returned to the m ne on Septenber
27, to neet with the respondent in order to ternminate the
citation and order, and that he "l ooked over" the surface area of
the m ne, while one of his fellow inspectors, Billy Raney, went
underground to continue his inspection and investigation. M.

Charles stated that the dozer was still parked on the surface,
and the exhaust stack had been replaced. However, the rollover
protection was still renpoved fromthe dozer at this time. M.

Charles stated that there was no question in his nmnd that the
bul | dozer had been used underground at various times in the main
return air course.

M. Charles stated that the bull dozer in question was a
nonper i ssi bl e pi ece of equi pment, and that its electrica
conponents which constitute power connection points, are
nonperm ssi ble. He confirned that the cited nandatory section
75.507, prohibits the use of such a piece of equi pnent
underground in a return air course. He further confirned that the
use of such equi pnment underground in return air presents a
dangerous and hazardous situation because the nonperm ssible
dozer, including its electrical system and conponents, are a
potential ignition sources. In the event of any accumul ati on of
met hane underground, and given the fact that the dozer would be
operating in a
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confined area, an ignition was possible. If this had occurred,
anyone wor ki ng underground woul d be exposed to a serious ignition
hazard and would likely suffer burns or fatal injuries (Tr.

8- 63) .

M. Charles stated that the nud which he observed on the
bul | dozer was "way up on the framework." He confirmed that he had
not previously observed the dozer at the mine site, and in his
opinion, it was brought to the site to pull the equipnent out.
Referring to his sketch, exhibit P-4, he confirmed that the
nmeasur ement shown as 5.3, represents the nmeasured height of the
dozer which was five and three-tenths of a foot high, and that
the measured height of the entry was 6 feet. He further confirmed
the entry heights increased inby to heights of 8 and 9 feet and
that it "rolled out in places,"” and that the next |owest height
he found was in the |low top area approxi nately 800 feet
underground, and that this area was 6 feet high. He al so
confirmed that when he visited the m ne on Septenber 21 and 26,
1989, the power was on, but he observed no one working there (Tr.
64-68). He stated that the respondent woul d not have been given
perm ssion to use the dozer underground because it was
nonperm ssi bl e and was not equi pped with a scrubber to keep the
diesel ignitions clean (Tr. 69).

MSHA I nspector Billy Raney testified that he has served as
an inspector since Septenber, 1982, and he confirned that he went
to the mine on Septenber 27, 1989, with |Inspector Charles to
conduct a spot inspection. M. Ranmey stated that he was aware of
the citation and order issued by M. Charles on Septenber 21
1989, and that he (Ranmey) went underground for a distance of
approximately 180 feet, or "three breaks,” to check the
conditions (Tr. 70-72).

M. Ramey stated that he observed equi pnment tracks
underground along the left rib and that the "bottom rock" was
clean. He al so observed a punp cable lying in the roadway and
deternmined that a piece of equipnent had travel ed over it and cut
a piece of the cable. Although nost of the underground nud on the
bott om had been cl eaned up or "drug over" Dby scoops, and he
observed no tracks in the remaining nud, he did observe equi pnent
track indentations on the mne rock bottom and over the punp
cable. He nmeasured the tracks which were in plain view, and found
that they were 16 inches wide and 6 inches |ong. The bull dozer
whi ch had been cited by | nspector Charles was still parked on the
surface, and after measuring the cat pads, M. Raney found that
his measurements conforned with the tracks measurenments which he
made under ground, and he concluded that the tracks were made by
the sane bul | dozer (Tr. 72-73).

M. Ranmey stated that he observed sone nmud on the frane of
the bul | dozer but he could not find any nuddy areas on the
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surface where the bulldozer could have operated in nmud deep
enough to cause it to cone up and over the frame of the machine.

M. Ramey confirmed that he was fanmliar with a 1410 Joy
| oader but that he did not observe one at the mine site when he
was there. After exam ning a Joy | oader cat pad used for
denonstration purposes by the petitioner's counsel, M. Raney was
of the opinion that the tracks which he observed underground were
not made by such a | oader. He confirnmed that the bull dozer
exhaust stack was on the machi ne which was parked on the surface,
and that M. Charles lifted it off and then replaced it. M.
Raney did not believe that the rollover protection was on the
machi ne (Tr. 74-76).

On cross-exam nation, M. Raney stated that he has never
observed a piece of steel welded across a 1410 Joy | oader cat
pad. He confirmed that no one was at the m ne when he was there
on Septenber 27, except for a security guard. He also confirnmed
that he hel ped | nspector Charles neasure the height of the
bul | dozer, but he could not recall the neasurenents. He did
recall that M. Charles nmeasured the height of the portal entry,
but he could not recall the neasured height. M. Ramey confirned
that the m ne was still closed and "red-tagged” when he was there
(Tr. 77-79).

M. Ramey stated that he observed 10 or 12 "good pad narks"
under ground which he believed were made by the bul |l dozer. He
confirmed that he observed a gob pile outside the portal entry
wi th mud which appeared to be frominside the mine, but he did
not see any evidence of any bulldozer tracks in the job pile area
(Tr. 79-81).

M. Ranmey stated that he has never observed a | oader being
used to pull any equi prent out of a mne and he did not believe
that a | oader would be used for this purpose. He confirmed that
he detected no nethane with his nethane spotter while he was
underground and he did not observe any |oader at the mine site
when he was there on Septenber 27. He did observe the bulldozer
a battery tractor notor, 30 to 40 feet of cable inside the mne
and nore cable on the outside, but he did not see any scoops (Tr.
70- 86) .

I nspector Charles was recalled, and he confirmed that while
he bel i eved that soneone had gone underground between Septenber
21 and 26, and wi ped out sonme of the dozer tracks, he did not
i ssue any citation or further order for a violation of his
cl osure order because he did not observe this happen and did not
know who nmay have gone underground, and since this would have
been a "willful" offense, he did not believe that he had enough
evi dence to establish such a violation (Tr. 89).
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M. Charles confirned that he discussed the use of the dozer
underground with the respondent, but that the respondent denied
using it underground and clainmed that a | oader was used and that
the tracks were caused by the | oader. M. Charles confirned that
he had previously observed a |oader at the mine prior to his

i nspection of Septenber 21, but he did not see it on the surface
after he issued his closure order, nor did he know where it was
at (Tr. 90). He did not find the absence of the |oader unusua
because he and the respondent "had a pretty rough relationship
going right at that tinme" and that the conversations about the
dozer being used underground "were confined to a few questions
and gruff replies and yes and no, you know, try to take care of
busi ness and get out" (Tr. 91). M. Charles confirmed that during
the 7-nonth period when he conducted i nspections at the mne he
had never observed any dozer at the mine and he believed it was
rented or leased (Tr. 93). G ven the conditions he observed on
Sept enber 21, he believed that a | oader would have had difficulty
tramm ng on the soft mne bottom because it does not have nuch
bottom cl earance and he did not believe it would have been
capabl e of pulling any other equipment out of the mne in the nud
(Tr. 94).

Respondent's Testinmony and Evi dence

Rodney Col eman testified that he is enployed by the
respondent as a mmi ntenance person, and after view ng the "cat
pad" produced in court by the petitioner, he stated that "it
| ooks like a | oader track, but not like we use,” and he expl ai ned
the differences (Tr. 95-96). M. Coleman stated that the 450 Case
dozer in question was not used underground and that it was used
in front of the surface drift mouth in the area of a "big nud
hol e." He denied that any 5/8 inch steel cable hooked to the
wi nch of the dozer was used in the mne to pull out the
equi pnent, and he stated that the respondent had two 1410 | oaders
(Tr. 96). He stated that when it was necessary to clean the drift
mout h, the materials renoved fromthe nmine bottom were pushed to
the nmud hole. He could not recall the height of the portal entry
but stated that he could probably touch his head to the beans
across the portal (Tr. 97).

M. Col eman stated that no men were enployed at the mne
from Septenber 8 to 21, 1989, and he confirned that when
I nspector Charles closed the nine on Septenber 21, no one was
there and the "paperwork"” was left at the office and he found it
2 days later (Tr. 97). M. Coleman confirned that "several tines"
he has hooked a chain to a 1410 | oader and pulled a piece of
equi pnment around with the |oader, and in his opinion, this can be
done. He indicated that the | oader has a ground cl earance of 7
i nches "between the tracks,” and that this was approximately the
sanme cl earance as a scoop (Tr. 98).
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In response to further questions, M. Coleman stated that prior
to Septenber 21, the equi pment which was underground consisted of
two small scoops, a flat bottom feeder, a 11-RU cutter and a 16
cutter. He believed that they were trying to remove the fl at
bottom f eeder by pushing it on one end with a scoop and pulling
on one end with a | oader, and he confirmed that it was renoved
fromunderground (Tr. 99). He again denied that the dozer was
used underground to renmove any of the equi prment, and he confirnmed
that he did not go underground with any of the inspectors in
Septenmber 26 (Tr. 101).

VWhen asked about the respondent's relationship with
I nspector Charles, M. Colenman stated that "he kept the men tore
up. Kept all the men in an upset nmobod. Wth his arrogant way of
goi ng about his job. Instead of doing the job, he would al ways
have to criticize themand made them feel bad" during his prior
m ne inspections (Tr. 101). M. Colenman confirmed that he did not
get along with M. Charles, and that he was the only inspector
that he ever had a problemw th (Tr. 102).
Fi ndi ngs and Concl usi ons

Fact of Violation

The respondent is charged with a violation of nmandatory
safety standard 30 C.F. R 0O 75.507, which provides as foll ows:
"Except where permnissible power connection units are used, al
power - connection points outby the | ast open crosscut shall be in
i ntake air."

Inits answer filed on July 23, 1990, the respondent denied
that the cited bull dozer was used underground. The respondent
asserted that it was closing the mne because the conpany was
i nsolvent and that it used a Joy |oader to bring the underground
equi pnent to the mine surface. The respondent further asserted
that | nspector Charles never observed any nonperm ssible
equi pment underground, and that his opinion that the
nonper i ssi bl e bull dozer was used underground was not fair
Rodney Col eman testified that "we all" drafted the answer and
that Branson Col eman signed it in his capacity as president of
the conpany (Tr. 103).

I nspector Charles' credible and unrebutted testinony
establishes that the cited diesel powered bull dozer was a
nonper m ssi bl e piece of equipnment, and that its electrica
conmponents constituted nonperm ssi bl e power connection points.
Hi s credi ble and unrebutted testinony further establishes that
the use of this equipnment in an underground return air course is
prohi bited by section 75.507.
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Nei t her | nspector Charles or Inspector Ranmey actually ever
observed the cited bull dozer operating underground. |nspector
Charl es' belief that the dozer was used underground to help
remove sone mne equi prent was based on his personal observations
of certain equi prent tracks which he observed in the soft and
muddy roadway underground. He went underground for a distance of
25 feet on Septenber 21, 1989, and 800 feet on Septenber 26,
1989. On each occasion, he observed the tracks, and confirnmed
that they extended some 300 feet inby the portal entry on
Sept enber 26. Inspector Raney, who went to the mne with
I nspector Charles on Septenber 27, 1989, confirned that he went
underground that day for a distance of approximately 180 feet,
and al so observed the tracks in the soft m ne roadway.

I nspector Charles' conclusion that the tracks which he
observed were made by the dozer was based on certain neasurenents
whi ch he made of the tracks in the roadway and the dozer which he
found parked outside of the portal entry. He nade these
measurenents on two separate occasi ons on Septenmber 21, and 26,
and in each instance he found that his measurenents of the
tracks, when conpared to his neasurenments of the dozer cat-pads,
were an "exact match." Inspector Ranmey al so nmeasured the tracks
whi ch he observed in the roadway whil e he was underground on
Sept enber 27, 1989, and he testified that they conforned with the
measur enents which he made of the dozer cat pads that same day.
He testified that he observed approximately 10 to 15 "good marks"
in the roadway, and based on these nmeasurenents and observati ons,
he too concluded that the dozer was used underground.

In addition to his neasurenents and conparisons of the
tracks with the configuration and nmeasurenents of the dozer
cat-pads, M. Charles neasured the hei ght of the dozer and the
portal entry and concluded that the mning heights at the entry,
as well as inby, were sufficient to allow the dozer to operate
under ground. This conclusion was further supported by his
observation that the dozer exhaust stack and rollover protection
had been renmoved fromthe dozer in order to allow the dozer to be
taken through the portal entry and be operated underground with
sufficient roof clearance. Inspector Raney believed that the
roll over protection was not on the dozer when he observed it, and
al t hough the exhaust stack had been replaced when he observed it,
he stated that Inspector Charles easily renoved it with his hand
and then replaced it.

The respondent denied that the cited dozer was taken and
used underground to help renove its underground equi prent, and it
asserted that the tracks observed by the inspectors were made a
Joy 1410 | oader. Inspector Charles and Ranmey testified that they
observed no | oader at the mne during their Septenber
i nspections, and they both confirnmed that they were famliar with
the type of |oader in question, had previously observed it, and
they described it as a common piece of equi pment used in mning
They
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were also famliar with the | oader cat-pads and testified
unequi vocal Iy that the tracks which they observed and nmeasured
were not made a | oader. They also were in agreenent that given
t he poor roadway conditions and the operational paranmeters of a
| oader, it was not likely that a | oader was used to help renove
the equi pment from the underground m ne

During closing argunents on the record, M. Arnold Col enan
stated that during the period in question when the dozer was
cited, approximately $10,000 worth of tools and supplies were
stolen fromthe mne. M. Coleman denied that the cited dozer was
used by the respondent underground and he indicated that
"anyt hi ng was possi bl e,” and suggested that sonmeone el se could
have gone to the m ne and taken the dozer underground (Tr. 112).
When rem nded of the inspector's testinony that he had not
previ ously observed any dozer at the mine prior to his Septenber
21, inspection, and believed that it was a | eased piece of
equi pnment, M. Col eman responded "I say it's roughly that tine
when they went in and stole all that stuff" (Tr. 112).

I take note of the fact that when Inspector Charles went to
the m ne on Septenber 21, 1989, he found a security guard there
and the mne entrance had been secured. M. Col eman indicated
that supplies and tools had been stolen fromthe mne, but he did
not indicate that any underground equi pmrent had been stol en
Under these circunstances, | find it highly unlikely that any
t hi eves woul d have taken a dozer to a secured mine and used it
underground in an attenpt to steal equipnent.

The respondent suggested that the dozer remai ned outside of
the portal entry while a length of cable was attached to the
dozer winch and was used to renpve the equi pnent which was
under ground. Inspector Ramey confirnmed that he observed 30 to 40
feet of rusty cable on the dozer winch outside of the mne (Tr.
84). Inspector Charles confirmed that on Septenber 26, the
respondent nentioned sonethi ng about wi nching the equi pnent out
of the mine with a cable, but that when he observed the cable on
Septenmber 27, he estimated that it was 60 to 80 feet |long. Since
the roadway where the equi pnment was | ocated was approxi mately 400
feet underground, and the respondent was experiencing sone
difficulty in noving the equi pnent through the roadway, |nspector
Charl es believed "there was no way that the rope would be | ong
enough to reach" the equi pnent (Tr. 31).

Rodney Col eman testified that the equi prent which the
respondent was attenpting to remove fromthe mne was | ocated in
"a real rough area" 500 feet inside the mine in an uphill area
whi ch was "real nuddy"” (Tr. 99). Although he alluded to a 5/8
i nch steel cable hooked to the dozer wi nch, M. Col eman denied
that the dozer was used underground to do this (Tr. 96). However
I find no testinobny from M. Col eman that the equi pmrent was
renmoved by using the cable. Indeed, M. Colenan testified



~59

that he was attenpting to renmove a flat bottom feeder by pushing
one end with a scoop and pulling on one end with a | oader (Tr.
99).

M. Col eman's testinony concerning the roadway conditions
where the equi pment which was being removed was | ocat ed
corroborates Inspector Charles' testinobny that the worst roadway
conditions were 400 to 600 feet inside the mine where the roadway
coul d not be maintai ned and where "you couldn't hardly get a
pi ece of equipment in and out of the mine" (Tr. 39). In view of
t hese conditions, M. Charles believed that the dozer was
probably being used to nove the equi pment through this area (Tr.
40) .

Rodney Col eman further testified that he had used a Joy 1410
| oader on prior occasions to pull a piece of equipnment around,
and in his opinion, the | oader could be used for such a purpose.

I nspector Charles confirmed that during his m ning experience he
has observed nine operators use a Joy 1410 | oader to pull shuttle
cars around under good tramm ng conditions (Tr. 46). However, the
fact that such a | oader may have been used on prior occasions to
pul I equi pment around, and is capable of doing such a job, does
not per se establish that it was used underground for that
purpose, or that the tracks observed by the inspector were | oader
tracks rather than dozer tracks. G ven the roadway conditions
testified to credibly by Inspector Charles, conditions which were
not rebutted by the respondent, | find the inspector's belief
that it was not likely that a | oader would be used in the nuddy
soft bottomroadway in an attenpt to renove the equi pment to be
credi bl e.

Al t hough the respondent nmintained that the | oader was used
underground, there is no evidence that at any tinme during the
i nspections of the nmine on Septenber 26, or 27, 1989, did the
respondent offer to show the | oader to the inspectors, and
I nspector Charles' credible testinony that he saw no | oader and
could not deternmine its whereabouts when he was at the mine
during his inspections remains unrebutted. The absence of the
| oader, and the respondent's failure to bring it to the attention
of the inspectors, or to account for it, particularly when it was
claimng that it was used, raises a strong inference that the
| oader was not at the mne during the inspections.

After careful review of all of the testinony and evidence in
this case, and having viewed the inspectors in the course of the

hearing, | find themto be credible wi tnesses. Notw thstanding
the fact that the inspectors never observed the dozer operating
under ground, | conclude and find that the evidence they devel oped

during their inspections to support their conclusions that the

dozer was used underground to help renove sone of the equi pnment,
al beit circumstantial, supports their conclusions in this regard.
I further conclude and find that the respondent has presented no
credi bl e or probative evidence to support its assertion that the
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equi pnment tracks were made by a | oader, rather than the cited
dozer, and that it has not rebutted the conclusions nmade by the
i nspectors to the contrary.

Al t hough there is no direct evidence as to who may have used
the dozer underground, the fact remmins that the respondent was
the operator of the mne and that it was under its control
Further, the respondent admits that it had deci ded to cease
m ni ng operations and was at the mne conducting work to recover
its equi pment which was underground. Under the circunstances,
bel i eve one can reasonably conclude that the dozer was taken
under ground by the respondent and used to recover some of the
equi pment. As the responsible mne operator, the respondent is
accountable and liable for any violations which my occur at the
n ne.

On the basis of the foregoing findings and concl usi ons,
conclude and find that the petitioner has established a violation
of the standard by a preponderance of the credi ble and probative
evi dence adduced in this case, and the contested citation issued
by the inspector IS AFFI RVED

Significant and Substantial Violations

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other nmine safety or health hazard." 30
C.F.R 0O814(d)(1). Aviolation is properly designated

signi ficant and substantial "if, based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature." Cenent Division
Nat i onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial" as follows:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove: (1)
the underlying violation of a nmandatory safety
standard; (2) a discrete safety hazard--that is, a
measure of danger to safety-contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e Iikelihood that the injury in question wl|l
be of a reasonably serious nature.

In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125,
1129, (August 1985), the Comm ssion stated further as foll ows:
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We have expl ained further that the third element of the Mthies
formula "requires that the Secretary establish a reasonable
i kelihood that the hazard contributed to will result in an event
in which there is an injury.” U S. Steel Mning Co., 6 FMSHRC
1834, 1836 (August 1984). We have enphasi zed that, in accordance
with the | anguage of section 104(d)(1), it is the contribution of
a violation to the cause and effect of a hazard that nust be
significant and substantial. U S. Steel Mning Conpany, Inc., 6
FMSHRC 1866, 1868 (August 1984); U.S. Steel M ning Conpany, |nc.
6 FMSHRC 1573, 1574-75 (July 1984).

Al t hough the evidence establishes that the mne was not
actively producing coal when the inspectors conducted their
i nspections, the power was on and i nspector Charles confirnmed
that methane liberations were possible at any time in an
underground mine (Tr. 39, 67). Although Inspector Raney confirnmed
that he did not detect any nmethane with his nmethane spotter
during prior mne inspections, he believed that nethane was
present in certain bottle air sanples which he had taken at the
mne (Tr. 82). Further, in its answer filed in this proceeding,
the respondent conceded that the operation of a nonperm ssible
bul I dozer in its underground m ne woul d be hazardous.

I nspector Charles' credible and unrebutted testinony
establishes that the nonperm ssible dozer and its electrica
conponents were potential ignition sources, and that the
operation of the dozer underground where there was a possible
build up of dangerous pockets of gas presented an ignition hazard
whi ch exposed anyone underground to burns or fatal injury. He
i ndicated that the mine was idle for certain periods of tinme, and
anyone goi ng underground to attenpt to renove the equi prent woul d
be exposed to pockets of gas which could have been present (Tr.
31-32). The inspector also confirmed that the nonperm ssible
di esel powered dozer was not equi pped with a scrubber to keep the
diesel ignitions clean (Tr. 69).

The respondent presented no evidence to rebut the
i nspector's credible testinony with respect to the hazards
associ ated with the operation of a nonpermni ssible dozer in the
under ground mnine. Under the circunmstances, | conclude and find
that the evidence presented by the petitioner supports the
i nspector's significant and substantial (S&S) finding, and IT IS
AFF| RVED.

Hi story of Prior Violations

Exhibit P-1 is an MSHA conputer print-out reflecting the
respondent's history of prior violations for the period Septenber
21, 1987, through Septenber 20, 1989. The information presented
establishes that the respondent was served with 186 assessed
vi ol ations, 145 of which were designated as "significant
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and substantial" (S&S) violations. Six violations received
"speci al assessnents" totalling $2,750, and 30 violations were
designated as "single penalty assessments.” Twenty-five citations
attributable to the No. 10 Mne reflect that they were issued in
conjunction with section 104(b) w thdrawal orders for
nonconpl i ance or failure to take tinely action to abate the cited
condi tions.

The conmputer print-out further reflects proposed civi
penal ty assessnents totalling $18,591, for all of the
af orementi oned viol ations, and that the respondent has paid only
$1, 025. 46, of this amount. MSHA has apparently served the
respondent with "delinquency letters" for the assessnents which
remai n unpaid. Petitioner's counsel had no additional information
with respect to the status of these unpaid assessments or whet her
or not they have been referred to the Departnent of Justice for
col l ection action.

I conclude and find that for an operation of its size, the
respondent has an extrenmely poor conpliance record, and | have
taken this into consideration in assessing the civil penalty for
the violation which has been affirnmed.

Si ze of Business and Effect of Civil Penalty Assessnent on the
Respondent's Ability to Continue in Business

The information contained in MSHA' s pl eadi ngs, Proposed
Assessnent Form 1000-179, reflects that the respondent’'s overal
coal production in 1989 was 85,110 tons, and that the No. 10 M ne
had an annual coal production of 24,290. M. Arnold (Ike) Col eman
agreed that the No. 10 M ne had an annual coal production of
approxi mately 24,000 tons when it was producing in 1989, and that
it enmployed 10 nminers. In the absence of any evidence to the
contrary, | conclude and find that the respondent is a small nne
operator and | have taken this into consideration in assessing
the civil penalty for the violation which has been affirned.

M. Arnold (lke) Coleman, stated that he is the
secretary-treasurer of |ke Coal Conpany, and that his father
Branson Col eman, served as the conpany president. Although
Branson Col eman was present in the court room he was not called
to testify in this proceeding. Arnold Coleman confirned that his
famly is no longer mning coal and that the conpany is out of
busi ness. He stated that he was unable "to work the m ne" because
of the "attitude" of the MSHA inspectors. He nmaintained that npst
of the citations reflected in MSHA' s conputer print-out were
i ssued at the No. 10 M ne by Inspector Charles and contributed to
his decision to close the nmine (Tr. 104).

M. Col eman confirmed that the respondent also operated the
C-22 and C-23 mnes, and he asserted that the prior violations
i ssued at those mnes resulted from conditions which had existed
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when they were operated by the previous owner. However, he
conceded that the violations were issued to his conpany, that his
conmpany owned the equi pment and was responsi ble for maintaining
the permissibility of that equipnent (Tr. 105-106).

The respondent's history of prior violations, as
corroborated by copies of the citations and orders produced by
the petitioner, reflect that violations were issued at severa
m ning | ocations operated by the respondent under MSHA m ne
i dentification nunbers associated with mnes operated by the
respondent and which are identified as the No. 3, No. 7, B.C
Energy C-22, and B.C. Energy C-23. Citation No. 3360514, issued
on January 5, 1989, at the No. 3 Mne (Exhibit P-52), reflects
that the m ne "has been abandoned for nore than 90 days." No
i nformati on was forthconmng with respect to the current status of
the other mines, but it would appear that as of the dates the
vi ol ations were issued, the mnes were actively producing coal

Twenty (20) of the prior citations and orders issued at the
No. 10 M ne were issued by three different inspectors, and 15
were issued by Inspector Charles, four of which were non-S&S
violations. The citations were issued to the respondent under its
m ne identification nunber, and with the exception of one
citation served on an individual identified as Bill Wtsel, the
remai ning citations and orders were served on Arnold "Ike"
Col eman and Rodney Col eman, and anot her i ndividual (Ralph
Col eman), who | assune is a nenber of the coleman famly that
operated the mine. Under the circunstances, and contrary to
Arnol d Col eman's assertions, | cannot conclude that these
viol ations involved preexisting conditions resulting fromthe
operations of the m ne by an operator other than the respondent.
The violations include electrical and permissibility violations,
roof control and ventilation violations, conveyor belts and fire
war ni ng devi ces, sunp punps, underground cables, a roof-bolting
machi ne, and a | oadi ng machi ne. Under the circunstances, and in
t he absence of any probative evidence to the contrary, | conclude
and find that all of this equi prment bel onged to the respondent
and was used by the respondent while it was operating the mne
and that the conditions cited were within its control and
resulted fromits operation of the mne

I find no credible evidence in this case to support any
conclusion that any of the inspectors who issued the
af orenentioned citations at the No. 10 Mne, including |Inspector
Charl es, harassed the respondent, and the cited conditions and
practices, on their face, reflect conditions which pronpted the
i nspectors to issue the citations and orders in question
Accordingly, the respondent’'s suggestion that he was forced to
cl ose the nmine because of the "attitude" of the inspectors is
rejected. To the contrary, | can only conclude that any effect
the citations and orders had on the respondent's decision to
cl ose the nine and
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cease mning coal cane about as a result of its failure to stay
in conpliance with the required mandatory safety standards.

No probative information or documentation was forthcon ng
fromthe respondent with respect to its current financia
condition, and the respondent has produced no tax, financial, or
networth statenents conclusively establishing that it is
i nsolvent or has filed for bankruptcy. Although the petitioner's
counsel alluded to a $200, 000 debt owed to the respondent for
contract work which it performed for an unknown conpany or
i ndi vidual, Arnold Col eman indicated that he has not collected
this debt and has sued the individual for the noney, but that
this individual has declared bankruptcy (Tr. 109).

No information was forthcom ng with respect to the status of
the m ni ng equi pnent which was renoved fromthe No. 10 M ne, as
wel | as the equi pnent used by the respondent at its other mining
operations, and | have no basis for determ ning whether or not
this equi pnent is owned or nortgaged, or whether it is still in
the possession of the respondent as part of its corporate assets.
Under all of these circunmstances, and in the absence of any
evi dence to the contrary, | cannot conclude that the respondent
has established that it cannot pay the civil penalty assessnent
which | have nade for the violation which has been affirmed in
this case.

Negl i gence

In his inspection report filed in connection with the order
and citation which he issued, Inspector Charles took the position
that by using the cited nonperm ssible dozer underground, the
respondent exhibited a "reckl ess disregard" for safety. He nade
the sane finding of "reckless disregard® on the face of the
citation which he issued. In support of this negligence finding,
the petitioner argued that assuming that the fact of violation is
established, it would be obvious that the respondent knew about
this violation, and it pointed out that in its answer filed in
this case, the respondent conceded that using a nonperm ssible
dozer underground woul d be hazardous (Tr. 111). | agree with the
i nspector’'s negligence finding of "reckless disregard,”™ and IT IS
AFF| RVED.

Gravity

In view of my "significant and substantial" (S&S) findings,
I conclude and find that the violation was serious. Indeed, in
its answer filed in this proceeding, the respondent conceded t hat
operating the nonperm ssible bulldozer underground woul d be
hazar dous.
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Good Faith Conpliance

The evidence in this case reflects that in conjunction with
the citation which he issued, the inspector also issued a section
107(a) i mm nent danger order "red-tagging" or closing down the
entire underground area of the mine. Since there is no evidence
that the respondent tinely contested the issuance of the order
it is not inissue in this case. | take note of the fact that in
issuing the citation, the inspector did not establish an
abatement tine and it seens obvious that the inspectors never
observed the dozer being operated underground. On the facts here
presented, although |I conclude and find that the violation was
abated, it was effectively abated by the inspector when he closed
t he underground m ne area, and not by the respondent who denied
that the dozer was used underground. Under the circunstances, |
have no basis for finding that the respondent abated the
violation in good faith.

Civil Penalty Assessnent

On the basis of the foregoing findings and concl usi ons, and
taking into account the civil penalty assessnent criteria found
in section 110(i) of the Act, | conclude and find that a civi
penalty assessnment of $950, is reasonable and appropriate for the
vi ol ati on whi ch has been affirnmed.

ORDER

The respondent IS ORDERED to pay a civil penalty assessment
of $950 for the section 104(a) "S&S" Citation No. 3368426,
Septenber 21, 1989, 30 C F.R 0O 75.507. Paynment is to be made to
MSHA within thirty (30) days of this decision and order, and upon
recei pt of paynent, this matter is dism ssed.

Ceorge A. Koutras
Adm ni strative Law Judge



