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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
The Federal Building
Room 280, 1244 Speer Boul evard
Denver, CO 80204

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 90-165- DM
ON BEHALF OF MD 89- 24
CLYDE C. COLE,
COVPLAI NANT Sol edad Canyon M ne
V.

CANYON COUNTRY ENTERPRI SES,
D/ B/ A CURTI S SAND & GRAVEL,
CORPORATI ON

RESPONDENT

DECI SI ON
Bef ore: Judge Lasher

On Decenber 14, 1990, the Conpl ai nant (Secretary of Labor on
behal f of Clyde C. Cole), and Respondent filed a "Stipul ation for
Di smi ssal" indicating that, discovery having been conpleted, both
parties agree that this matter should be dism ssed with prejudice
as far as the Secretary of Labor is concerned. These two parties
al so agree, anong other things, that the dism ssal of this
proceedi ng shall not be construed to create or abrogate any
ri ghts beyond those available to Clyde C. Col e under the Act at
the tinme of the filing of this action

I ndi vi dual Conpl ai nant, M. Cole, has substituted David P
Koppel man, Esq., International Union of Operating Engi neers,
Local 12, AFL-CIO as his attorney by a pleading filed on January
17, 1991. This Union had previously "intervened" for this purpose
in this proceeding by a pleading received June 9, 1990. Through
Attorney Koppel man, Conpl ai nant opposes the Secretary of Labor's
request for dism ssal of this proceeding. |t appears that
Conpl ai nant Col e wi shes to continue this proceeding originally
brought by the Secretary of Labor by substituting hinself as
Conpl ai nant. However, Section 105(c) of the Act apparently
contenplates two situations: (a) where the Secretary brings the
action under Section 105(c)(2), and (b) where, if the Secretary
"upon investigation" declines to prosecute, the action is brought
under (c)(3) by the individual conplainant in his own behal f.
Here, after proceeding to prosecute under 105(c)(2), the
Secretary, upon further investigation, has determ ned a violation
did not occur and seeks dismi ssal of this (c)(2) action. Such
rights as M. Cole has woul d appear to be provided in Section
105(c) (3) of the Act.
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I do not rule on or delineate such at this point. The request of
the Secretary of Labor is found authorized and di sm ssal of this
proceeding is found warranted, since the party charged with the
responsibility bringing the prosecution (MSHA) no | onger feels a
viol ation was comm tted by Respondent.

ORDER DI SM SSI NG PROCEEDI NG

The notion of the Secretary of Labor to w thdraw her
conpl aint is GRANTED and, pursuant to the provision of Comm ssion
Procedural Rule 11 (29 C.F.R 0O 2700.11), this proceeding is
DI SM SSED with prejudice to the Secretary of Labor to renew any
further prosecution as provided in Paragraph Il of the aforesaid
Stipulation for Disnissal between the Secretary of Labor and
Respondent .

M chael A. Lasher, Jr.
Adm ni strative Law Judge



