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Statement of the Case

Thi s proceedi ng concerns a discrimnation conplaint filed by
the conpl ai nant, Wendell Cook, against the respondent South East
Coal Conpany, pursuant to section 105(c) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0O 815(c). The
conplainant filed his initial conplaint with the Mne Safety and
Heal th Admi nistration (MSHA), and after conpletion of an
i nvestigation of the conplaint, MSHA advised the conpl ai nant by
letter dated June 1, 1990, that the information received during
the investigation did not establish any violation of section
105(c) of the Act. Thereafter, on July 5, 1990, the conpl ai nant
filed a conplaint with the Comr ssion. A hearing was held in
Hazard, Kentucky, and the parties waived the filing of
post hearing briefs. However, | have considered the oral arguments
made by the parties during the course of the hearing, and | have
al so considered a posthearing letter of Decenber 16, 1990,
subm tted by the conplainant on his behalf, and a copy was
furni shed to the respondent's counsel

The conpl ai nant, who was enpl oyed by the respondent as a
bol ti ng- machi ne hel per, alleges that he was harassed by the
respondent and then di scharged on or about April 20, 1990, in
retaliation for filing a prior discrimnnation conplaint against
t he respondent in August, 1989.
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The respondent denies that it discrimnated against the
conpl ai nant, and asserts that the conpl ai nant was di scharged for
cause for fighting on mne property with another mner. The
respondent further asserts that fighting on mine property is a
vi ol ati on of conpany policy and state | aw, and that both m ners
who engaged in the fight on April 16, 1990, were discharged.

| ssues

The critical question in this case is whether M. Cook's
di scharge was pronmpted in any way by his engaging in protected
activity, or whether it was the result of his engaging in a fight
on mine property in violation of conpany policy. Additiona
i ssues raised by the parties are identified and di sposed of in
the course of this decision.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30 U S.C
0 301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0O 815(c)(1), (2) and

(3).

3. Conmission Rules, 29 CF.R 0O 2700.1, et seq.
Conpl ai nant's Testi nony and Evi dence

Al'i sha Cook, the conplainant's wife, testified that on
several occasions her husband cane hone fromthe mine upset "over
t hings that had happened at work." She stated that her husband
wanted to insure safe working conditions at the mne but that
when he nentioned any unsafe conditions at the mne the
supervisors and his fellow m ners woul d beconme upset when
producti on decreased. She asserted that the nminers were upset
because she al so worked, and she felt that managenent
di scri m nated agai nst her husband by not offering him
opportunities for advancement. She di scussed her husband' s work
situation with conpany official Danny Quillen on April 6, 1990,
and that M. Quillen stated "why doesn't he just quit?" (Tr. 16).
She further stated that she was surprised by this statenent
because the conpany had been good to her husband and he wanted to
benefit the conpany.

Wth regard to her husband's discharge for allegedly
fighting with M. Jesse G bson, Ms. Cook stated that the
respondent believed that her husband had a vendetta agai nst M.
G bson because he had co-signed a bank |oan for M. G bson and
M. G bson was delinquent in his paynents. She stated that since
her husband's di scharge, they have attenpted to speak with M.

G bson about the matter, and that during a visit to M. G bson's
home on August 2, 1990, her husband asked M. G bson
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about his delinquent paynents. M. G bson accused her husband of
getting himfired and pulled a pistol on her husband and shot
over their vehicle as they were |eaving. She then swore out a
warrant for M. G bson's arrest (Tr. 18; exhibit C3).

Ms. Cook stated that her husband had been shoved many tines
at work and had dirt put in his lunch bucket (Tr. 19). In
response to further questions concerning the alleged fight with
M. G bson, Ms. Cook stated that her husband came hone upset and
stated that M. G bson had shoved himdown in the parking | ot
whi l e her husband was wal king to his truck. She stated that her
husband was upset because "all the nmen, including their
supervisor and their foreman were present to witness that yet
not hi ng was done" (Tr. 21). She was aware that her husband was
fired by the respondent for fighting with M. G bson, but as far
she knew, there was no fight and her husband only told her that
he had been shoved on his way to his truck (Tr. 21).

On cross-exam nation, Ms. Cook stated that her husband was
upset "because of the safety situation at the mnes and the
equi pment™ (Tr. 22). She stated that she | earned that her husband
had been fired 2 days following the alleged fight with M.
G bson, and did not know that M. G bson had al so been fired at
the sane tine as her husband (Tr. 22).

Wendel | Cook, the conplainant, stated that it was not
uncommon for fighting to go on at the nine, and he identified one
m ner (Greg Horn) who was transferred to another m ne for
fighting. M. Cook also stated that managenment provi ded noonshi ne
for mners after they cane out of the mne, and that "it was
not hi ng uncommon for managenent to have wonen at the mnes" (Tr.
24). Wth regard to the alleged April 16, 1990, fight with M.

G bson, M. Cook stated as follows (Tr. 26-27):

MR, COOK: And the night that they are tal king about
there, that was on April 16th. Wen | come out of the
m nes--he had been calling me names all night inside
t he m ne

THE COURT: Who is that, M. G bson?

MR, COOK: M. G bson. And as | conme up the bank there,
he shoved nme backwards. | had ny di nner bucket in ny

| eft hand and ny self-rescuer in nmy right hand and | am
right-handed. If | was going to hit anybody, | think
would hit themwith my right hand.

He shoved me backwards and as | was falling backwards,
trying to catch ny balance, | may have thrown ny hand.
If I hit him he done it hinself, you know. I wll say
that he did have a scratch on the top of his
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nose, now. But it was not from a punch or nothing that
I throwed.

M. Cook stated that M. G bson was a roof-bolting nmachine
operator and that he had been bickering with other mners on the
section and the nmne foreman for a nonth or so prior to the
i ncident of April 16. He stated that M. G bson was conpl ai ni ng
that he had to do nost of the bolting, and on March 24, 1990,
shoved hi m because he was angry about having to bolt so rmuch and
about some of the bolting practices. M. Cook stated that M.

G bson had words with another mner that evening about the
bolting, and that as a result of all of this bickering, he (Cook)
asked M. Quillen to transfer himoff the section.

M. Cook stated that on April 21, 1990, the day follow ng
hi s di scharge, another miner, Tomry G bson, informed himthat he
(G bson) "knew that they were going to set nme up," but that M.
G bson could not admit to this if the matter were to go to court
"because he had to have his job" (Tr. 31).

M. Cook produced a copy of his termination letter and a
copy of a Kentucky Departnent for Enploynent Services
determ nati on concerning his unenpl oynment claimwhich he filed
after his discharge (exhibits C1 and C-2). He pointed out that
t he unenpl oynent exam ner found that there was insufficient
evi dence available to substantiate the fight in question, and
that his separation was not disqualifying under state |aw (Tr.
34- 35).

M. Cook stated that after he received his termnation
letter fromthe respondent, he spoke to M. Steve LaViers, a
conpany official, and M. LaViers confirnmed that he had di scussed
the matter with M. Danny Quillen, and understood that the
alleged fight with M. Jesse G bson was over the bank note which
M. Cook had co-signed (Tr. 41). M. Cook produced a copy of a
letter dated April 17, 1990, addressed to himand M. G bson,
fromthe Bank of Whitesburg, Kentucky, remi nding themthat the
| oan paynment was overdue (exhibit C-4). M. Cook stated that he
received the letter on Wednesday (April 18, 1990), and that M.
Quillen told himthat M. Jesse G bson told himthat he (Cook)
hit hi m because he was not paying the note (Tr. 42).

M. Cook stated that he spoke to M. Quillen on Wednesday,
April 18, 1990, and that M. Quillen told himto take the day off
until he could check into the matter. He then tel ephoned M.
Quillen on Thursday, April 19, 1990, and M. Quillen informed him
that he would have to | et himgo, but gave himno reason (Tr.
43). M. Cook then went to see M. Quillen and M. Quillen
informed himthat he knew that he had hit M. G bson on April 16
(Tr. 43). M. Cook stated that he visited M. G bson at his hone
on the evening of April 16, and that there was nothing wong with
hi mand he did not file any accident report that evening. M.

G bson reported for work the next day, April 17, and M. Cook
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saw that he had "a little scratch across the top of his nose"
(Tr. 44).

M. Cook confirnmed that he has reviewed the hospital reports
concerning M. Gbson's injuries (exhibits R 1 through R-6), and
when asked how he could account for the extent of M. G bson's
injuries, M. Cook replied as follows (Tr. 45-46):

MR, COOK: Well, | know !l didn't hit the nan.

THE COURT: But | amtal king about the injuries. The guy
had his nose broken in two places and all those
contusions and the things that those doctors said that
he had, wouldn't you think that he would have nore than
just a little old scratch on his nose?

MR, COOK: Well, he went to the doctor, what,
Wednesday?

THE COURT: You said that you didn't hit him but you
said early on you said that you may have, you may have
swung your |unch bucket or sonething”

MR COOK: Well, if I did, it was--1 mean, he wal ked
intoit, you know, ne a falling.

THE COURT: While you were swi nging the bucket he wal ked
intoit?

MR, COOK: Just falling backwards, naturally, you know,
you are going to try to bal ance yourself. You know, |
didn't hit the man. But now, he did have a scratch on
his--1 know that night--

M. Cook produced a receipt in the ampunt of $20 fromthe
Dani el Boone Clinic, for services rendered by a doctor on Apri
20, 1990 (exhibit C-5). He explained that he went to see the
doctor that day because he had been shoved by M. G bson on Apri
16, 1990, and hit his head when he hit the ground (Tr. 49). He
further stated that he spoke with M. Quillen about the bill on
April 21, and M. Quillen informed himthat his regular
i nsurance, rather than workmen's conpensation, should pay the
bill (Tr. 49-50). M. Cook confirnmed that the doctor's
certification reflecting that he was under the doctor's care from
April 20 to April 24, 1990, was an excuse to cover that week (Tr.
48) .

M. Cook stated that he and M. G bson had been the best of
friends, but that on April 16, M. G bson had called him sone
names, and when asked for an explanation as to what nay have
pronpted the nanme calling, M. Cook stated as follows (Tr.
51-53):
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MR, COOK: The only thing I can assume, which you know,
you can't go on assunptions, but | just assuned that he
didn't want to work with me and wanted to--he knew t hat
he wasn't going to pay the bank note, which he didn't.
| had to pay it, right at $1,000.00. | just assuned
that he didn't want to work with ne and just didn't--

THE COURT: But now, in your conplaint, you said that
M. G bson was harassing you and you say that you

beli eve this harassment was a direct result of
management. What did you nmean by that? Sonmebody reading
that would think that the management put M. G bson up
to harassing you to give you an excuse to hit himto
get rid of him

MR, COOK: Well, you know, | wouldn't have no--

THE COURT: You think that is what happened? You think
that the conpany told M. G bson, "hey, start harassing
M. Cook, and get himto do sonething to you; get him
to hit you in the nose and fracture it so that we can
set himup to fire him" You think that is what
happened in this case?

MR, COOK: | think it is a very good possibility.

THE COURT: That just seens |like an extreme thing for a
conpany to do to get rid of sonebody, and particularly
extreme on M. G bson's part. \What did he get out of
all this? He got fired, too, didn't he?

MR, COOK: | assune he did. He said he did. | don't
know.

THE COURT: |s he working at this conpany, M. Cook?
MR, COOK: No.

M. Cook stated that there were fights at the mne "all of
the tine," and he confirned that no one ever reported them (Tr.
55). He further confirnmed that at the tine he filed his MSHA
conplaint on April 24, 1990, he did not allege that he nade any
safety conplaints or was fired for maki ng such conplaints. M.
Cook stated that he told MSHA special investigator Mullins "about
the violations," and when asked whet her he is suggesting that the
respondent fired himfor reporting safety violations, M. Cook
responded "I am not sure why they fired ne. I know it was not for
fighting" (Tr. 58).

M. Cook confirnmed that he had filed an earlier
di scrim nation conplaint agai nst the respondent in August, 1989,
but withdrew it after reaching an agreenment with M. Quillen who
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assured himthat he would be reinstated to his original job. M.
Cook explained that after he returned to work he was put on

anot her crew, and after conplaining to M. Quillen, he was
eventually returned to his old job and crew within 2 nmonths (Tr.
58-63). In response to questions concerning his allegations that
the respondent harassed himand retaliated against himfor filing
his earlier conplaint, M. Cook alluded to the "bickering" which
continued on his shift, his request to be transferred,
managenment's refusal to transfer him and the "hard feelings"

whi ch exi sted between himand m ne superintendent Earl Duncil

M. Cook al so believed that he was not given the sane
opportunities as others to change to | ess boring jobs, and he
cited one instance in which he was denied an opportunity by M.
Duncil to perform some clean up work rather than working as a
roof -bolting assistant (Tr. 66-72).

On cross-exam nation, M. Cook stated that he was aware that
M. G bson left the mne at 6:00 p.m, on April 17, 1990, prior
to the end of his shift, and that his replacenent told himthat
M. G bson was sick and had to |leave (Tr. 73-74). M. Cook stated
that he went to M. G bson's hone that evening at approxi mately
10:30 p.m, to see what was wong with himand to ask hi mwhy he
"acted in the manner that he did" when he pushed hi m down the
prior evening. He stated that during his discussion with M.
G bson, he (G bson) nentioned the bank note and told himthat "he
would fix me up that night" and ordered himto leave (Tr. 73-77).

Wth regard to a bank delinquency notice letter of April 13,
1990, addressed to him (exhibit R 12), M. Cook stated that he
received it the foll owing Wednesday, April 18, 1990, and that he
gave the post-marked envel ope and original bank letters to M.
Qui Il en when he spoke with himat the mne, but that when he
retrieved the correspondence, the envel opes were gone. M. Cook
admtted that he told M. Quillen that M. G bson had shoved hi m
but denied telling himthat nothing happened (Tr. 78-81). M.
Cook confirmed that when he spoke with M. Quillen on April 18,
M. Quillen knew about the bank note which he had signed, but he
(Cook) denied that he knew anythi ng about the bank del i nquency
letter of April 13, or that M. G bson was not paying the note
when the incident of April 16, occurred (Tr. 82-84). M. Cook
stated further that he gave the bank correspondence to M.
Quillen because M. Quillen told himthat the incident with M.
G bson occurred because of the bank note, and that he (Cook) was
trying to show M. Quillen that he knew nothing about the
del i nquent bank note paynent on April 16 (Tr. 84-85).

M. Cook stated that mners snmoked underground, would drink
on the surface after they were off duty, and would engage in
target shooting on the parking lot. He stated that he conpl ai ned
to M. Quillen and the m ne superintendent, but did not conplain
to any mine inspectors. M. Cook confirnmed that he did not tel
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the m ne foreman or superintendent that M. G bson had shoved him
to the ground on April 16, and that when he spoke with M.

Quillen on April 18, M. Quillen said nothing about firing M.

G bson, and only indicated that he "was on conpensation” (Tr.
96-97) .

Respondent's Testimony and Evi dence

Daniel Quillen, Jr., stated that he is enployed by the
respondent as Vice-President for operations, and that his duties
i nclude assisting in the management of the mnes, hiring and
firing, and the supervision of payroll and office records. He
confirmed that the Brinkley Mne has been cl osed since QOctober
10, 1990, that production has ceased, and that eight people are
at the site renoving the equipnent. M. Qillen confirmed that
M. Cook and M. G bson worked on the second shift at the mne
from2:00 ppm to 10:00 p.m, and that they were both classified
as "clean-ups," which including hel ping on the roof-bolting
machi ne and attending or maintaining a belt conveyor (Tr.
98-101).

M. Quillen stated that the altercation of Mnday, April 16,
between M. Cook and M. G bson first cane to his attention on
Wednesday norning, April 18, when M. G bson wal ked into his
office and it was obvious that he had been hit with sonething
hard because his eye was bl ack and "his nose was crooked |ike a
dog's hind leg" (Tr. 102). M. G bson told himthat M. Cook hit
himin the nose and eye with his di nner bucket Monday evening
after leaving the mantrip and as they were proceeding to the
parking area. M. Quillen stated that M. G bson told himthat he
did not know why M. Cook struck him He then instructed M.

G bson to go to the hospital energency facility in Hazard to see
a doctor, and either called, or had his secretary call M. Cook
to come to the mine to speak with him (Tr. 102).

M. Quillen stated that he told M. Cook about M. G bson's
statement that he (Cook) had struck him but that M. Cook denied
that it ever happened and stated that "nothing happened" and
"that if the man got hurt, it was after he left the m ne because
he didn't get hurt at the mnes" (Tr. 103). M. Qillen confirnmed
that he advised M. Cook that he could not work until he found
out what happened. M. Qillen further stated that M. G bson had
reported for work on Tuesday, April 17, but had to cone out of
the mne during his lunch hour at 6:00 p.m, after telling him
that "he was hurting so bad and got sick in the mnes" as a
result of the injuries he had received on April 16 (Tr. 104).

M. Quillen stated that after investigating the matter, he
fired M. Cook and M. G bson for fighting on conpany property
and that "it was just a disciplinary action that had to be taken
to tell the people that works at South East Coal Conpany you



~237

can't go around doing this on South East Coal Conpany's property”
(Tr. 104). M. Quillen denied that his decision to discharge M.
Cook had anything to do with the previous conplaint filed by M.
Cook, and that his decision to fire himwas based on what he
(Quillen) believed happened Monday evening, April 16 (Tr. 105).

M. Quillen stated that no one ever conpl ained to hi m about
dri nki ng, wormen, or shooting on conpany property until he
received M. Cook's letter of August 10, 1990, appealing MSHA's
determ nation in connection with his discrimnation conplaint.
M. Quillen stated that he has fired a miner for smoking in
anot her mine, but that this was not brought to his attention by
M. Cook. He confirmed that no one at the Brinkley M ne has been
fired for snoking underground, and although he has heard several
conpl ai nts about snoking, he stated that he needed definite proof
in order to fire anyone (Tr. 107).

On cross-exam nation, M. Quillen stated that he did not
believe that M. G bson received his injuries somewhere el se
other than at the mine. He confirned that M. Cook told himthat
not hi ng had happened, and if it did, it happened after M. G bson
left the mne. M. Quillen stated that he found out that M.

G bson rode hone with another m ner, Benny Canpbell, Mnday
evening, April 16, and that when he contacted M. Canpbell, M.
Canmpbel|l told himthat when he arrived at M. G bson's truck, M.
G bson was already in it and that his nose was bl eeding and that
it bled all the way fromthe mine to his home (Tr. 107-110).

M. Quillen stated that he was unaware of any other fights
at the mne, and could not recall M. Cook telling himabout a
fight between Larry Collins and Tomry G bson (Tr. 114). M. Cook
asserted that he told M. Quillen about this fight before he was
di scharged, when he had requested to transfer off the section,
and that the fight was "over two men wanting a belt drive" (Tr.
115).

In response to further questions, M. Quillen confirmed that
the termnation letter of April 20, 1990, does not include a
statenment that M. Cook was discharged for fighting. M. Quillen
expl ai ned that M. Cook knew why he was being fired and that he
verbally informed himof the discharge on April 19, either by
t el ephone, or personally at the mine office, and that they "had
been tal ki ng about it for two days" (Tr. 118). M. Qillen
confirmed that M. Cook gave himthe two bank delinquency notices
ei ther on Wednesday, April 18, or a couple of days later, but
that M. G bson never said anything about any | ate payments. M.
Quillen believed that M. Cook gave himthe notices in order to
show that "this was Jesse's fault, not ny fault because Jesse
hadn't made the paynents" (Tr. 120).

M. Quillen could not recall the exact date of M. G bson's
di scharge, but confirnmed that it was before the doctor would have
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permitted himto come back to work. M. Quillen was of the

opi nion that the argument was over the delinquent note paynents,
and he believed that "one of themwas as nuch at fault as the
other. So they should both be fired" (Tr. 121). M. Qillen
confirmed that the conpany policy prohibiting fighting on conpany
property is not in witing, and that the enpl oyees know about it
t hrough "common sense" (Tr. 123). He further confirmed that
fighting at a nmine is a violation of Kentucky Mne Law (Tr. 124).
He stated that he had never previously fired or disciplined any
ot her enpl oyees for fighting, and had no know edge that anyone

el se had ever fought on mine property (Tr. 125-127). M. Qillen
acknow edged that there were "hard feelings" at the mne and a
conflict between M. Cook and managenent which resulted in his
prior discharge. M. Quillen stated that the conflict concerned
M. Cook's desire to be transferred fromone job to another (Tr.
130).

M. Cook stated that at the time of his discharge, he was
enpl oyed as a bol ting-machi ne hel per at an hourly rate of $11.25,
and that he worked "maybe eight hours a nmonth" overtinme. He was
covered by a hospitalization plan, but had no retirement
benefits. He was al so covered by a conpany vacation plan. His
| ast day of work was April 17, 1990, and he was paid through
April 20, by using his vacation tine. He stated that he has been
unenpl oyed since his term nation, and has sought enpl oynent at
three m nes but has not been successful. He has not | ooked for
any non-mning jobs and has been receiving unenpl oynent benefit
paynments since his discharge, and the respondent has not
prevented himfromreceiving these paynments (Tr. 134-135). M.
Quillen could not recall whether he contested M. Cook's
unenpl oynment conpensation claim and stated that "it is awfu
hard to prevent a person fromgetting unenploynent in Kentucky"
(Tr. 137).

Fi ndi ngs and Concl usi ons

In order to establish a prina facie case of discrimnmnation
under section 105(c) of the Mne Act, a conplaining nmner bears
t he burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ained of was notivated in any part by that activity.
Secretary on behal f of Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2768 (1980), rev'd on other grounds sub nom Consolidation
Coal Conpany v. Marshall, 663 F.2d 1211 (3d Cir. 1981); Secretary
on behalf of Robinette v. United Castle Coal Conpany, 3 FMSHRC
803 (1981); Secretary on behalf of Jenkins v. Hecl a-Day M nes
Corporation, 6 FMSHRC 1842 (1984); Secretary on behal f of Chacon
v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510-2511 (November 1981),
rev'd on other grounds sub nom Donovan v. Phel ps Dodge Corp.
709 F.2d 86 (D.C. Cir. 1983). The operator may rebut the prim
facie case by showing either that no protected activity occurred
or that the adverse action was in no way
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notivated by protected activity. If an operator cannot rebut the
prima facie case in this manner it may neverthel ess affirmatively
defend by proving that (1) it was also notivated by the mner's
unprotected activities alone. The operator bears the burden of
proof with regard to the affirmative defense. Haro v. Magna
Copper Conpany, 4 FMSHRC 1935 (1982). The ultimate burden of

per suasi on does not shift fromthe conplai nant. Robinette, supra.
See al so Boich v. FMSHRC, 719 F.2d 194 (6th Cir. 1983); and
Donovan v. Stafford Construction Conpany, No. 83-1566 D.C. Cir.
(April 20, 1984) (specifically-approving the Conm ssion's
Pasul a- Robi nette test). See also NLRB v. Transportation
Management Corporation, __ US. _ , 76 L.ed.2d 667 (1983),
where the Suprene Court approved the NLRB's virtually identica
anal ysis for discrinination cases arising under the Nationa
Labor Rel ations Act.

Direct evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge corp., 3 FMSHRC
2508, 2510-11 (November 1981), rev'd on other grounds sub nom
Donovan v. Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983);
Sammons v. M ne Services Co., 6 FMSHRC 1391, 1398-99 (June 1984).
As the Eight Circuit anal ogously stated with regard to
di scrimnation cases arising under the National Labor Rel ations
Act in NLRB v. Melrose Processing Co., 351 F.2d 693, 698 (8th
Cir. 1965):

It would indeed be the unusual case in which the link
between the discharge and the [protected] activity
coul d be supplied exclusively by direct evidence.
Intent is subjective and in many cases the

di scrimnation can be proven only by the use of
circunstantial evidence. Furthernore, in analyzing the
evi dence, circunstantial or direct, the [NLRB] is free
to draw any reasonabl e inferences.

Circumstantial indicia of discrimnatory intent by a mne
operat or against a conplaining mner include the follow ng:
know edge by the operator of the miner's protected activities;
hostility towards the m ner because of his protected activity;
coi ncidence in time between the protected activity and the
adverse action conpl ai ned of; and disparate treatnent of the
conpl ai ning m ner by the operator

In Bradley v. Belva Coal Conpany, 4 FMSHRC 982, 993 (June
1982), the Conmi ssion stated as foll ows:

As we enphasi zed in Pasula, and recently re-enphasized
i n Chacon, the operator nust prove that it would have
di sci plined the m ner anyway for the unprotected
activity alone. Odinarily, an operator



~240

can attenpt to demonstrate this by show ng, for exanple, past

di scipline consistent with that nmeted to the alleged

di scrimnatee, the mner's unsatisfactory past work record, prior
warnings to the mner, or personnel rules or practices forbidding
the conduct in question. Qur function is not to pass on the

wi sdom or fairness of such asserted business justifications, but
rather only to determ ne whether they are credible and, if so,
whet her they woul d have notivated the particul ar operator as

cl ai ned.

M. Cook's Protected Activity

Section 105(c)(1) of the Mne Act provides in pertinent part
as foll ows:

No person shall discharge or in any nmanner discrimnate
agai nst or cause to be discharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any mner * * *
because such nminer * * * has filed or made a conpl ai nt
under or related to this Act * * * or because such
mner * * * has instituted or caused to be instituted
any proceedi ng under or related to this Act or has
testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner *
* * of any statutory right afforded by this Act.

It is clear that M. Cook enjoys a statutory right to voice
hi s concern about safety matters, to make safety conplaints, or
to file a discrimnation conplaint without fear of retribution or
harassnment by m ne managenent. Managenent is prohibited from
harassing M. Cook, or intimdating or otherwise interfering with
M. Cook's rights to engage in these kinds of activities.

In order to establish a prina facie violation of section
105(c) (1) of the Act, M. Cook must prove by a preponderance of
the evidence that he engaged in protected activity and that his
di scharge was notivated in any part by the protected activity. In
order to rebut a prim facie case, the respondent nust show
either that no protected activity occurred, or that the discharge
was in no way notivated by M. Cook's protected activity.

M. Cook's Di scharge

The record reflects that M. Cook was discharged on two
occasions by the respondent. The first discharge occurred in
August, 1989, and M. Cook confirmed that M. Quillen fired him
and sent hima letter identical to the discharge letter M.
Quillen sent himon April 20, 1990, when he fired hima second
time. M. Cook testified that when M. Quillen called himto
informhimof the first discharge, he asked M. Quillen for a
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reason for the discharge and that M. Quillen responded "for no
particul ar reason" and "slamed the phone down" (Tr. 131). M.
Quillen could not recall why M. Cook was discharged the first
time, but denied that it had anything to do with any safety
conplaints (Tr. 130-131).

The record further reflects that as a result of the first
di scharge in August, 1989, M. Cook filed a discrimnation
conpl ai nt agai nst the respondent but voluntarily withdrew it. M.
Cook confirmed that he withdrew the conpl ai nt because "I thought
everyt hing was going to be okay" and that he needed the work (Tr.
132). M. Cook further explained that he wi thdrew the conpl ai nt
after M. Quillen assured himthat he would be reinstated to his
original job, and he confirmed that upon his return to work after
his reinstatenent, he was assigned work with another crew, but
after conplaining to M. Qillen, he was eventually returned to
his old job and crew within 2 nonths of his reinstatenment.

Wth regard to the second di scharge which pronpted the
i nstant discrimnation conplaint, the discharge letter signed by
M. Quillen informng M. Cook of the discharge is dated April
20, 1990, and it states that M. Cook's enployment with the
respondent "is termnated this date, April 20, 1990 (exhibit
C-1). M. Cook testified that he was not sure why he was fired,
but insisted that it was not for fighting. His wife testified
that she | earned that her husband had been fired 2 days after the
alleged fight with M. G bson. Although the discharge |letter does
not state the reason for the discharge, M. Quillen testified
that he and M. Cook had di scussed the fighting incident for 2
days after it happened, and after M. Quillen had observed M.
G bson's condition and instructed himto seek nmedical attention.
M. Quillen further testified that he verbally informed M. Cook
of the reason for his di scharge when he spoke with him by
tel ephone or in his office on April 19, 1990.

M. Cook confirned that he tel ephoned M. Quillen on the
norni ng of April 19, and that M. Quillen inforned himthat "he
was going to have to let ne go," but gave himno reason (Tr.
42-43). M. Cook confirmed that he then went to the mine and
spoke with M. Quillen and that M. Quillen informed himthat he
(Quillen) knew that he (Cook) had struck M. G bson on April 16.
M. Cook further confirmed that on the evening of April 16, he
went to M. G bson's hone and found that nothing was wong with
him (Tr. 43). He later testified on cross-exam nation that he
visited M. G bson at his home on the evening of April 17, "to
see what was wong with him (Tr. 75). Thus, M. Cook's testinony
corroborates M. Quillen's testinmony that he personally spoke
with M. Cook, by telephone, and in person about the fight with
M. G bson. Having viewed M. Quillen in the course of his
testimony, | find himto be a credible witness. Further, since it
woul d appear fromhis own testinony that M. Cook went to
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M. G bson's hone to inquire as to his condition, this raises a
strong i nference that M. Cook was aware of the possibility that
M. Quillen would possibly hold himaccountable for the
altercation with M. G bson. Under all of these circunstances,
believe M. Qillen's testinmony that he informed M. Cook that he
was being discharged for fighting with M. G bson, and | concl ude
and find that M. Cook was infornmed of the reason for his

di scharge and that he knew he was bei ng discharged by M. Quillen
for fighting with M. G bson.

The Al l eged Discrimnation
Safety Conpl aints

In his initial conplaint |etter received by the Conm ssion
on July 5, 1990, M. Cook nmkes reference to his prior
di scrimnation conplaint, and he asserted that he was di scharged
in August, 1989, "for refusing to work in unsafe conditions," and
that he was term nated the day followi ng his notifying state and
federal authorities "about the conditions.” In the letter, M.
Cook took issue with the manner in which his first conplaint was
i nvestigated by MSHA, and he suggested that the investigating
i nspector was related to the m ne superintendent, Earl Duncil
and that this was a conflict of interest. Wth regard to his
i nstant conplaint, M. Cook also took issue with the manner in
which it was investigated by the same inspector who investigated
his first conplaint, and his letter states that when he spoke
with the inspector, the inspector purportedly informed himthat
he had no case, tried to get himto sign some unspecified form
whi ch he refused to sign, and that the inspector informed him
that he "would not wite the case up because there was no
protected act."

In a subsequent |etter of August 10, 1990, addressed to M.
Quillen, and which | consider part of his conmplaint, M. Cook
asserts that his discharge was out of retaliation for his first
conplaint. He further alleges that after his reinstatenent
following the first discharge, he was subjected to harassment
which he attributed to "hard feelings" against him by
superintendent Duncil because of his first conplaint, and he
accused M. Duncil of supplying intoxicating beverages to mners
on mne property after their work shifts, allowing mners to
bri ng wonmen onto nine property, allowing mners to remain on nine
property after they were intoxicated, which resulted "in people
bei ng shot at while in the parking lot," and allowing mners to
m ss as much as a week's work "after drinking nmoonshine" supplied
to themby M. Duncil. M. Quillen testified that such conplaints
were never previously brought to his attention by M. Cook, and
that he first | earned about them when he received the letter of
August 10, 1990, in connection with M. Cook's conplaint.
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| take note of the fact that when M. Cook filed his conplaint
with MSHA on April 24, 1990, shortly after his discharge, and
executed the usual conplaint form he made no nention of any
safety conplaints as the basis for his discharge. At that tine,
he clainmed that M. G bson began harassing himat the end of his
work shift on April 16, 1990, and that he (Cook) "believed that
this harassnment was a direct result of nanagenent. | had
previously filed a conplaint against the conpany and had been
reinstated. "

In his conplaint letter of July 5, 1990, M. Cook alleges
that the respondent "forced himto work under unsafe conditions.™
I conclude and find that these all egations were in connection
with M. Cook's prior discrimnation conplaint which he withdrew,
and | find no credible evidence in connection with his present
conplaint to support any such claim In his letter of August 10,
1990, M. Cook nmkes reference to a conversation of April 6,
1990, between his wife and M. Quillen, and he asserts that his
wife "nmentioned the long cuts nmeasuring as much as 52 feet, nen
snoki ng under ground, and many other unsafe acts" during that
conversation. Ms. Cook confirmed that she spoke with M. Quillen
on April 6, 1990, at the mine because she believed that he may
not have been aware of her husband's "work situation” and his
concern "about the safety situations" (Tr. 16).

M. Cook confirned that when he filed his conplaint with
MSHA he did not allege that his discharge was based on any safety
conpl aints that he may have nade. During the hearing, M. Cook
menti oned one conpl aint when he clained that he told the MSHA
speci al investigator "about the violations.”™ M. Cook al so
claimed that he had called an inspector "about the big cuts,” and
he expl ai ned that although the mne was on a 20-foot plan, it was
conmon for 52-foot cuts to be nade. He al so claimed that he had
mentioned the matter of "deep cuts" while attending a training
class when a state mine inspector (Bobby Bentley) was present.
However, M. Cook could not state when these conplaints were
made, and he asserted that "ninety-nine percent of the tine they
woul d -- the conmpany would know it before an inspector got there"
(Tr. 57). M. Cook makes no claimthat he ever nade any safety
conplaints to m ne managenent.

It has consistently been held that a m ner has a duty and
obligation to communi cate any safety conplaints to nine
managenent in order to afford nmanagenent with a reasonable
opportunity to address them See: Secretary ex rel. Paul Sedgner
et al. v. Consolidation Coal Conmpany, 8 FMSHRC 303 (March 1986);
MIler v. FMSHRC, 687 F.2d 194 (7th Cir. 1982); Sinmpson v. Kenta
Energy, Inc., 8 FMSHRC 1034, 1038-40 (July 1986); Dillard Smth
v. Reco, Inc., 9 FMSHRC 992 (June 1987); Sammons v. M ne Services
Co., 6 FMSHRC 1391 (June 1984); Charles Conatser v. Red Flanme
Coal Conpany, Inc., 11 FMSHRC 12 (January 1989), review disn ssed
Per
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Curiam by agreenent of the parties, July 12, 1989, U S. Court of
Appeal s for the District of Colunmbia Circuit, No. 89-1097.

As the conplainant in this case, M. Cook has the burden of
establ i shing by a preponderance of the evidence that he nade and
comuni cat ed any safety conplaints to mne managenent or to an
i nspector, that managenment knew or had reason to know about the
conplaints, and that his discharge which foll owed was the result
of the conplaints and therefore discrimnatory. In short, M.
Cook must establish a connection between the conplaints and his
di scharge. See: Sandra Cantrell v. Glbert Industrial, 4 FMSHRC
1164 (June 1982); Alvin Ritchie v. Kodak M ning Company, Inc., 9
FMSHRC 744 (April 1987); Eddie D. Johnson v. Scotts Branch M ne,
9 FMSHRC 1851 ( Novenber 1987); Robert L. Tarvin v. JimWlter
Resources, Inc., 10 FMSHRC 305 (March 1988); Connie Miullins v.
Clinchfield Coal Conmpany, 11 FMSHRC 1948 (COctober 1989).

After careful review of all of the testinony and evidence in
this case, | find no credible probative evidence to support any
conclusion that M. Cook ever nmade any safety conplaints to mne
management after he was reinstated followi ng his first discharge,
and prior to his subsequent discharge of April 19, or 20, 1990.
Wth regard to M. Cook's asserted conplaint to an inspector
about "deep cuts,"” | find his testinmny to be sonmewhat
contradictory in that he first testified that he called an
i nspector about this matter, but later testified that he sinply
mentioned it during a safety class he was attendi ng, during which
the inspector was present. M. Cook could not state when this
statement was nade. M. Cook's purported conmplaint to an MSHA
i nspector "about the violations" were, by his own testinony, nmade
after he filed his discrimnation conplaint and during the
i nvestigation of that conplaint. Further, there is no evidence
that m ne managenent was ever aware of any such conplaints, and
find credible M. Quillen's testinony that M. Cook never nade
any safety conplaints to him and that he first |earned of the
conpl ai nts concerni ng superintendent Duncil when he received M.
Cook's letter of August 10, 1990, after he had filed his
conplaint. Although M. Quillen acknow edge that he was aware of
conpl ai nts about snoking, he indicated that he needed proof of
any such incidents in order to fire anyone, and could not accept
unsubstantial allegations. He did confirmthat he has fired
m ners at other mnes for snoking, but denied that he ever
recei ved any such conmplaints from M. Cook prior to his discharge
(Tr. 105-106).

In view of the foregoing, |I conclude and find that M.
Cook' s di scharge was not the result of any safety conplaints nmade
to m ne managenent or to any mne inspector
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The al | eged Har assnent

As noted earlier, in his April 24, 1990, complaint to MSHA,
M. Cook asserted that at the end of the work shift on April 16,
1990, the evening of the alleged fight with M. G bson, M.
G bson began harassing him and M. Cook believed that the
harassnment "was a direct result of managenment." M. Cook
testified that M. G bson, who was a bol ting-nmachi ne operator,
"had been calling ne nanmes all night inside the mne" (Tr. 26).
He expl ained that M. G bson "had been bickering” for at |east a
nonth prior to April 16, and that M. G bson was upset and nad
about having to do so nuch bolting work and had words with the
m ne foreman and another bolting crew "several tinmes" (Tr. 28).
M. Cook stated that on one occasion, on March 24, 1990, M.
G bson "gave nme a big shove" because "he was mad over having to
bolt so much," and that "it was just bickering within the whol e
crew' over the roof bolting work (Tr. 28-29). M. Cook stated

further that "I wanted to get away from the bickering,
quarrelling. And M. Quillen knew that this was goi ng on anpngst
all the men, not just ne. Really, | wasn't even involved in it"
(Tr. 30).

M. Cook did not recall that M. Qillen was at the m ne
when the bickering and quarrelling went on (Tr. 63), but that he
had spoken to M. Quillen about the situation, and although M.
Quillen assured himthat he would take himaway fromthe section,
he did no do so (Tr. 29). M. Cook stated that the m ne foreman
(Wod Stone) was "right in the mddle" of the bickering anong the
work crew, and that M. Qillen knew that M. Duncil had "hard
feelings" against him He also stated that on one occasion M.
Duncil "made his brags" about his (Cook's) refusal to ride a
mantrip, and that when he went to the office to explain why he
had not ridden the mantrip, M. Duncil instructed himto go back
and that someone would cone get him and he heard M. Duncil
comment "there conmes the little S.O.B., | can fire himnow' (Tr.
67). On anot her occasion, after asking foreman Stone for
perm ssion to trade shifts with another miner, the foreman
advised himthat M. Duncil would not approve it. On yet another
occasi on when he was offered an opportunity by another foreman to
operate a scoop as a "clean up man," M. Duncil would not approve
the change (Tr. 68-71).

M. Quillen confirmed that after his reinstatement, M. Cook
informed himthat "there were hard feelings" on his working
shift, but that he had no way of know ng whether or not the other
m ners were jealous of M. Cook because his w fe worked. M.

Quill en denied that he harbored any grudge agai nst M. Cook
because he filed the prior discrimnation conplaint, and he
confirmed that the conplaint was withdrawn after they settled
their differences. He explained that after M. Cook was
reinstated, M. Cook cane to his office and advised himthat he
wanted to go back to work and "really didn't want any argunents”
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(Tr. 128). M. Quillen confirmed that he put M. Cook back to
wor k, and although it may have taken a couple nonths, he
eventually got his old job back (Tr. 129).

M. Quillen further confirmed that "there was a conflict
bet ween Wendell and the managenent over there that caused Wendell
to be fired the first time" (Tr. 129). He explained that part of
the "conflict" concerned M. Cook's desire to be transferred from
one job to another, and his dissatisfaction with staying on one
job for a long period of time (Tr. 130).

I find no credible evidence in this case to support any
concl usi on that m ne managenment harassed M. Cook because of his
prior conplaint. The only direct evidence of any harassnent is
found in M. Cook's testinony which clearly points to M. G bson
as the culprit. M. G bson was enpl oyed as a roof bolter and
there is no evidence that he had any connections w th nmanagenent.
M. Cook suggested that there was a "strong possibility" that
management i nduced M. G bson to start harassing himin order to
provoke a fight so that it could have an excuse to fire him |
find this to be rather far-fetched, particularly since M. G bson
sustai ned rather serious injuries and was hinself fired by the

conpany.

Upon review of all of the testinony in this case, | conclude
and find that the "bickering and quarrelling"” alluded to by M.
Cook was the result of dissatisfaction among M. Cook's fell ow
wor ki ng crew nmenbers thensel ves and had nothing to do with any
harassment by any foreman or other menbers of managenent. Based
on M. Cook's own testinmony, it seenms obvious to ne that M.
G bson was the principal cause of these encounters anong the
crew, and at one point during his testinmny, M. Cook stated that
he (Cook) was not involved in the quarrelling.

Wth regard to M. Cook's harassnment by M. G bson, |
conclude and find that it was the result of personal differences
between them and not withstanding M. Cook's denials to the
contrary, | believe that part of their differences concerned a
di spute over the failure by M. G bson to make paynments on a | oan
note co-signed by M. G bson. Although M. Cook asserted that he
and M. G bson had been the best of friends prior to the fighting
i ncident of April 16, he confirmed that M. G bson shoved hi mon
March 24, and nearly caused himto fall in front of a mantrip.

Al t hough M. Cook stated that he was not angry at M. G bson over
that incident, he believed that there was no excuse for M.
G bson's conduct (Tr. 28).

M. Cook also confirmed that on the evening of April 16, M.
G bson began calling himnames and continued his harassnment. \Wen
asked for an explanation of M. G bson's conduct that evening,
M. Cook "assumed" that M. G bson did not want to work with him
However, M. Cook alluded to the fact that M. G bson
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knew that he was not going to pay the bank note, and that he
(Cook) had to pay the $1,000 note (Tr. 10). M. Cook further
confirmed that when he went to M. G bson's hone on the evening
of April 17, M. G bson "mentioned the bank note" and ordered him
off his property. A subsequent visit to M. G bson's hone by M.
Cook and his wife after the discharge resulted in a confrontation
over the bank note which was culnmnated by M. G bson displ ayi ng
a weapon and shooting over M. Cook's vehicle. As a result of
that incident, Ms. Cook obtained a warrant for M. G bson's
arrest.

It seens obvious to ne after viewing M. Cook during his
testinony at the hearing that he was dissatisfied with his
wor ki ng environnent after he was reinstated. M. Cook apparently
expected to be i mediately put back on his former job and working
shift upon his reinstatenment, and he voiced his displeasure with
M. Quillen for his failure to immediately return himto his old
j ob. However, the fact remains that M. Quillen eventually put
hi m back on his old job, albeit 2 nonths after the reinstatenent.
It seenms to me that if M. Quillen harbored any ill will towards
M. Cook over his prior conplaint, M. Quillen would have left
hi m where he was rather than ultimately putting himback on his
old job. | take note of Ms. Cook's testinony that when she spoke
to M. Qillen on April 6, 1990, about her husband's "work
station," Ms. Cook told M. Quillen that the conpany "had been
good" to her husband (Tr. 16).

Wth regard to M. Cook's displeasure after being rebuked in
his attenpts to shift to other job tasks after his reinstatenent,
and his belief that M. Duncil still "had it in for him because
of his first conplaint, M. Cook conceded that as the m ne
superintendent, M. Duncil had the authority, within his
manageri al discretion, to regulate the work force and approve of
all job assignnents. Further, the record in this case establishes
that on both occasions when he was di scharged, it was M.
Quillen, and not M. Duncil, who fired M. Cook, and there is no
evi dence of any involvenent by M. Duncil in the discharge
deci sions. Under all of these circunstances, | find no credible
or probative evidence to support any conclusion that mne
managemnment harassed M. Cook or retaliated agai nst himbecause of
his prior 1989 discrim nation conplaint.

The Fighting Incident of April 16, 1990

M. Quillen, the responsible conmpany official for hiring and
firing the work force, testified that he fired M. Cook for
fighting with M. G bson on mine property after the conpl etion of
their work shift on the evening of April 16, 1990, and he
confirmed that such fighting was a viol ation of conpany policy,
as well as the Kentucky mining laws. M. Quillen believed that
the fight was the result of a personal dispute between M. G bson
and M. Cook over a personal bank | oan note which M. Cook had
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co-signed for M. G bson, and he confirmed that after concluding
that they were both equally at fault, he nade the decision to

di scharge both of them for fighting.

M. Quillen confirmed that he conducted an investigation of
the fighting incident, which included conversations with M.
G bson and M. Cook, and a statenment by another m ner (Benny
Canmpbel ) who rode to work with M. G bson. M. Quillen testified
that M. G bson left his work shift early on April 17, because he
was reportedly "hurting so bad" as a result of his injuries, and
that when M. G bson came to his office on April 18, M. Qillen
observed that his eyes were black and his nose was crooked. M.
Quillen stated that "it was obvious" that M. G bson had been hit
"with sonething hard,"” and that M. G bson told himthat M. Cook
hit himin the eye and nose with his dinner bucket on Monday
evening (April 16), after leaving the mantrip and while they were
proceeding to the area where their vehicles were parked. M.
Quillen instructed M. G bson to seek nedical attention, and
after M. G bson left to go to the hospital, M. Quillen sumoned
M. Cook to the mine to speak with hi mabout the incident.

M. Quillen stated that when he spoke with M. Cook, and
told hi mwhat M. G bson had related to him M. Cook told him
that "nothing happened,” and that if M. G bson was hurt "it
happened after he left the mne." M. Quillen confirmed that he
al so spoke to m ner Benny Canpbell, who rode to work with M.

G bson, and that M. Canpbell informed himthat when he got into
M. G bson's truck before leaving the mine, M. G bson's nose was
bl eeding that it and bled all the way hone.

M. Cook testified that prior to |l eaving the mne at the end
of their work shift on April 16, 1990, M. G bson had been
calling himnanmes all evening in the mne. M. Cook stated that
after exiting the mne, and as he was wal ki ng up the bank, he had
hi s di nner bucket in his left hand, and that M. G bson shoved
hi m backwards. M. Cook stated that as he was trying to catch his
bal ance, "I may have thrown ny hand." He confirmed that M.

G bson "did have a scratch on top of his nose,” but denied that
he struck M. G bson with his fist or with a punch (Tr. 26-27).
M. Cook testified further that if he indeed swung his bucket, it
was because he was falling backwards, and was trying to bal ance
hinself, and that if it struck M. G bson "he wal ked into it"
(Tr. 45) and that "if he got hit, if | hit him" the only way it
coul d have happened is that his bucket inadvertently struck M.
G bson on the nose (Tr. 76).

M. Cook testified that when M. Quillen spoke with him
after summoning himto the mne on Wdnesday, April 18, after he
had spoken with M. G bson, he (Cook) told M. Quillen that M.
G bson had shoved hi m backwards. M. Cook denied that he told M.
Quillen that nothing had happened (Tr. 81). However, in
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response to later bench questions, M. Cook stated that "nothing
happened,” and that M. Quillen may have said somet hi ng about the
incident. M. Cook further stated that he did not ask M. Quillen
to fire M. G bson and that he said nothing to M. Quillen about
M. Gbson (Tr. 96). M. Cook stated that he said nothing to
managenment about M. G bson shoving himto the ground, and he
"guessed" that both he and M. G bson said nothing about this
(Tr. 97).

M. Cook confirned that when he spoke to M. Quillen
following the April 16, incident, M. Quillen said nothing about
firing M. G bson, and sinply told himthat he was on
conpensation. At that point in time, and in |light of M. Cook's
testinony that he did not want to see M. G bson fired, | believe
it is reasonable to conclude that M. Cook woul d have said
nothing to jeopardize M. G bson's job. Coupled with his rather
contradictory testinmony concerning the shoving incident, |
believe that M. Quillen testified truthfully that M. Cook said
not hing to himabout M. G bson's shoving himto the ground, and
that M. Cook made the statement that "nothing happened.™

In a posthearing letter filed by M. Cook in support of his
case, he questions the severity of M. G bson's injuries, and the
fact that there is no evidence that M. G bson ever had surgery
for his injuries. M. Cook suggests that it was possible that the
X-ray reports nmay have related to previous injuries suffered by
M. G bson, and that the respondent "handpi cked" and sel ected the
medi cal records to support its case. M. Cook further asserts
that all of M. G bson's past and future nedical records should
have been produced so that he could have an opportunity to review
them and verify that the injuries sustained by M. G bson were in
fact the result of the incident of April 16, 1990.

M. Cook al so takes issue with the docunentary evi dence
produced by the respondent with respect to M. G bson's state
wor kers' conpensation claim (exhibits R-7 through R 10). The
docunents reflect that M. G bson filed a claimagainst the
respondent and its insurer, and that it was contested by the
respondent. M. G bson executed an affidavit on May 4, 1990, in
connection with his claim and in the space provided on the claim
formfor an explanation of the "accident," the follow ng typed
st atenment appears:

Prior to the date of the injury, there had been a

"swi tching" of job's at Southeast's Brinkley mne site.
Cl ai mant had been operating a roof bolter and had
Wendel | Conbs as a helper. After the switch, Wendell
was operating the bolting machi ne cl ai mant had
operated. Wendell was dissatisfied with his roof
bolting position and blamed claimant. As they were

| eaving the man trip on April 16, 1990, Wendell called
out Jesse's name and when Jesse turned around, Wendell
hit himin
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the face with his lunch bucket, and told him"It's all your
fault"™ (enphasis added).

M. Cook argues that M. G bson's affidavit is erroneous in
two respects, nanmely, (1) that his last name is "Cook" and not
"Conbs," and (2) that he (Cook) was not operating the roof bolt
machi ne. M. Cook makes reference to his |last pay check stub
whi ch shows that he was not paid the wage earned by a roof bolter
operator, and that this is proof of the fact that he was not
operating the roof bolt machine.

During the course of the hearing, M. Cook produced a copy
of the findings of a state unenploynment exam ner nmade in
connection with his unenploynment claim (exhibit C2). The
exam ner found that M. Cook was not disqualified fromreceiving
benefits, and his finding in this regard is as fol |l ows:

The cl ai mant was di scharged for allegedly engaging in
fighting while on conpany property. He has denied this
all egation and there is insufficient evidence avail able
to substantiate the charge. Therefore, it is concluded
t he separation was for reasons non-di squalifying under
the | aw.

M. Cook suggested that since fighting would be an adm ssion
of m sconduct, and since the unenpl oynent exam ner found that he
was not guilty of misconduct, the alleged fight in question never
occurred (Tr. 39). M. Cook further asserted that it was possible
that M. G bson |ied when he executed the affidavit in connection
with his conpensation claim or that someone "had to put himup
to lying" (Tr. 90-91). M. Cook al so suggested that if he had
been fired for "m sconduct,"” the respondent would have contested
the unenpl oynent examner's finding (Tr. 136).

M. Quillen's conclusion that M. G bson and M. Cook
engaged in a fight was based on the results of M. Quillen's
inquiry into the incident, including his interviews with the two
principals, and another miner, and his personal observation of
M. G bson after the incident. M. G bson and the other mner did
not testify in this case, and neither party nade any attenpt to
subpoena them for testinony. M. Cook acted pro se, and prior to
the day of the hearing, the respondent, through M. Quillen, was
acting pro se and retai ned counsel shortly before the
commencenent of the hearing. The documentary evidence presented
by the respondent was obvi ously obtained and introduced at the
hearing to support its contention that M. G bson was injured in
a fight with M. Cook.

M. Qillen's testinony regarding M. G bson's purported
statements that M. Cook struck himw th his dinner bucket
wi t hout provocation is hearsay. Wth respect to the hospital
records concerning M. G bson's injuries, they appear to be
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genui ne and ordi nary busi ness records maintai ned by the hospitals
and attendi ng physicians. Ordinarily, such records are adni ssible
pursuant to the recognized "business records” hearsay exception
rul e when a foundation for their adm ssibility is established

t hrough testinony or affidavit of the custodian of the records or
ot her qualifying witness. Absent these prerequisites for

adm ssibility, the records are still hearsay. However, | have no
reason to question their reliability or authenticity, and there
is no evidence to rebut the presunption that they were obtained
by the respondent fromthe hospital and M. Cook raised no
objections (Tr. 99). In any event, | consider the hearsay
statenent attributed to M. G bson and the hospital records in
question to be relevant and material, and the Commr ssion has held
that such evidence is adm ssible in Mne Act proceedi ngs. See:
Secretary of Labor v. Kenny Richardson, 3 FMSHRC 8, 12 n. 7
(January 1981), aff'd 689 F.2d 632 (6th Cir. 1982), cert. denied,
77 L.Ed.2d 299 (1983); Md-Continent Resources, Inc., 6 FNMSHRC
1132, 1135-1137 (May 1984). The wei ght of such evidence is within
t he sound discretion of the presiding judge.

A hospital record fromthe Hazard Regi onal Medical Center
(exhibit R1), reflects that M. G bson was x-rayed on April 18,
1990, for injuries diagnosed as "closed fracture of nasal bones,"”
and that his enploynment was verified by M. Qillen. Exhibit R 3,
a copy of a hospital energency roomrecord, reflects that M.

G bson was seen by a doctor on April 18, 1990, for injuries

di agnosed as "fractured nasal bones, contusions, and left orbit."
and on the space provided for witing in the patient's conpl ai nt,
there is a notation which reads "states was hit in left eye with
di nner bucket nonday ni ght." Another hospital form dated Apri

18, 1990, reflects the findings by a radiologist that M. G bson
had a "comm nuted fracture involving the tip of his nasal spine"
but "no evidence of any fractures of the left orbit."

Exhibit R 6, is a clinic doctor's report dated April 20,
1990, apparently nade in connection with a workman's conpensati on
claimfiled by M. G bson, and the results of the exam nation
conducted by the doctor, reflects that M. G bson had bl ack eyes,
a devi ated nasal septum external nose deviation to the right,
and fractured nasal bones. The space provided on the report form
for the "history of accident” contains the following typewitten
statement: "32 year old man was hit on the nose on April 16 at
wor k, 10:00 p.m Having nasal bl eeding, which has stopped. Also
havi ng nasal obstruction and headaches, sonme nunbness over |eft
check." The report reflects that M. G bson was enpl oyed by the
respondent at the time of his exam nation, that the doctor
schedul ed himfor "closed reduction of nasal bones" on April 27,
and that he would be out of work fromApril 16 to April 27,

i ncl usi ve.
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M. Cook's assertion that the injuries sustained by M. G bson
as reflected in the aforesaid hospital reports, may have been
incurred at a time earlier than April 16, and nmay have been
injuries unrelated to that incident, are rejected. | find the
informati on contained in these reports to be consistent and
reliable, both as to the injuries sustained by M. G bson, and
the tinme franmes shown in the reports, as well as to the
i nformati on obtained by M. Quillen in the course of his inquiry.

M. Cook's argunents concerning the accuracy of the
i nformati on contained in the workers' conpensation application
filed by M. G bson are well taken and | have given this
information little weight. However, M. Cook's suggestion that
the findings of the exami ner in connection with his own
unenpl oynment claimthat he was not discharged for "m sconduct™
establishes that no fight ever occurred is rejected. M. Cook
confirmed that he provided sonme information in connection with
his claim and that the respondent had apparently filed a reply
i ndi cating that he was discharged for fighting (Tr. 139). M.
Quillen could not recall whether he protested the claimand he
indicated that it is difficult to prevent anyone fromreceiving
unenpl oynment in Kentucky (Tr. 137). Respondent's counsel pointed
out that unenpl oynent benefits are paid out of a trust fund, that
99 percent of the cases go uncontested, that it is a costly
process, and that it would have been easier for M. Qillen not
to protest the claim (Tr. 138).

The exami ner's conclusion that M. Cook was not disqualified
fromreceiving unenpl oyment was based on his finding that there
was insufficient avail able evidence to support the allegation
that M. Cook was discharged for fighting. In the absence of any
further information as to what evidence was available to the
exam ner at the tine he made that finding, it would appear that
his finding was based on M. Cook's denial that he was di scharged
for fighting, and the respondent's assertion that he was. It
woul d further appear that the respondent did not pursue the claim
further, and that the exam ner gave M. Cook the benefit of the
doubt. In any event, | amnot bound by the exam ner's finding,
whi ch was made in the abstract, and | have given it no weight.
The issue before ne is whether M. Cook's discharge was in any
way connected with or pronpted by, the exercise of any protected
rights on his part. See: Albert Vigne v. Gll Silica M ning
Conpany, 6 FMSHRC 2625 (Novenber 1984).

In his discrimnation conplaint letters, M. Cook insisted
t hat not hi ng had happened on the evening of April 16, 1990, and
he suggested that the respondent fabricated the fighting incident
out of retaliation for his prior discrimnation conplaint.
However, after careful consideration of all of the evidence and
testinmony in this case, including M. Cook's bel ated admi ssions
concerning his encounter with M. G bson, | conclude and find
that something did in fact happen on the evening in question.
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further conclude and find that what happened was that after

| eaving the mine at the end of the work shift on Monday eveni ng,
April 16, 1990, and after an evening of nane calling by M.

G bson, M. G bson and M. Cook engaged in an altercation. During
that altercation, M. Cook was shoved to the ground sustaining an
injury to his head which required nedical attention (exhibit

C-5), and M. G bson was struck in the face with the dinner
bucket that M. Cook was holding in his hand, sustaining rather
severe injuries to his nose and face. | find it difficult to
believe that the injuries sustained by M. G bson were the result
of an "inadvertent swing of the bucket"” while M. Cook was
falling after he was shoved by M. G bson, and | believe that M.
Cook retaliated by consciously striking M. G bson in the face
with his dinner bucket. Under all of these circunstances, |
conclude and find that M. Cook did in fact engage in a fight
with M. G bson on mne property on the evening in question

Di sparate Treat nent

In his complaint, as well as at the hearing, M. Cook
mai nt ai ned that argunents and fighting, both underground, and on
the surface, were common occurrences at the mine, that nothing
was ever done about it, and he questi oned why he should be
"singled out" and fired (Tr. 23, 26, 54). He identified mner
Greg Horn as one individual who engaged in a fight and who "was
fired and transferred to another mne" (Tr. 24). During his
cross-exam nation of M. Quillen, M. Cook identified two other
m ners (Larry Collins and Tomy G bson), as two individuals who
purportedly engaged in a fight over a dispute concerning "a belt
drive" prior to his discharge (Tr. 114).

M. Cook stated that he informed M. Quillen about the
Collins-G bson fight prior to his discharge, and M. Quillen
deni ed that anyone had ever reported that alleged incident (Tr.
114-115). M. Qillen confirned that he was not aware of any
prior fights on mne property, and he reiterated that "it is
comon sense you don't fight on nmine property” and that "it is
al so Kentucky mne |law that you don't hurt anybody around a coa
mne" (Tr. 124). M. Quillen confirmed that prior to the
di scharge of M. Cook and M. G bson, he had not previously fired
or disciplined other mners for fighting on mne property (Tr.
126). Contrary to his testinmony that he informed M. Quillen
about one of the purported prior fights, and in response to an
earlier bench question as to whether or not anyone ever said
anyt hing "about the fighting and all this carrying on" at the
m ne, M. Cook responded "No" (Tr. 55).

I find no credible or probative evidence to support any
conclusion that M. Quillen was aware of any prior fights at the
mne. M. Cook confirmed that M. Quillen was never underground
when any of the "quarreling and bickering" was going on, and
absent any evidence to the contrary, | cannot concl ude that
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M. Quillen knew of any prior fights and failed to act. | find
M. Cook's earlier denials that anyone ever said anythi ng about
these incidents, and his later assertion that he told M. Quillen
about at |east one purported fight to be contradictory and not
credi ble. Further, M. Cook hinself confirmed that at |east one
m ner who engaged in a purported prior fight (G eg Horn) was
either fired or transferred for fighting. More to the point
however, is the fact that both M. G bson and M. Cook were

di scharged for the fight which occurred on April 16, 1990. Under
all of these circumstances, | conclude and find that both of
these individuals were treated equally, and M. Cook's inference
of any disparate treatnent by the respondent with respect to his
di scharge are rejected.

Respondent's Mdtivation for the Discharge of M. Cook

In view of the foregoing findings and concl usi ons,
conclude and find that M. Cook has failed to establish a prim
facie case of discrimnation. Based on a preponderance of all of
the credi bl e and probative evidence presented in this case,
conclude and find that M. Quillen's determ nation that M. Cook
had engaged in a fight on mne property with M. G bson on Apri
16, 1990, was based on all of the evidence then available to him
| further conclude and find that M. Quillen made a reasonabl e,
credi ble, and pl ausi ble determ nation, and that the discharge
which followed was justified. See: David Hollis v. Consolidation
Coal Conpany, 6 FMSHRC 21 (January 9, 1984); Bruno v. Cyprus
Pl ateau M ning Corp., 10 FMSHRC 1649 (Novenber 19, 1988), aff'd,
No. 89-9509 (10th Cir., June 5, 1989) (unpublished); Janes W
Dickey v. United States Steel Mning Co., Inc., 5 FMSHRC 519
(March 1983), Conm ssion review denied, 5 FMSHRC (May 1983),
aff'd, Dickey v. FMSHRC, 727 F.2d 1099 (3d Cir. 1984) (uphol ding
the di scharge of mners for fighting).

| further conclude and find that M. Quillen's decision to
di scharge M. Cook was notivated by the fight, rather than any
intention by M. Quillen to retaliate against M. Cook for his
prior discrimnation conplaint. In this regard, | take particul ar
note of the Conmmi ssion's decision in Bradley v. Belva Coa
Conpany, 4 FMSHRC 982 (June 1982). Citing its Pasul a and Chacon
deci sions, the Comm ssion stated in part as follows at 4 FMSHRC
993: "* * * Qur function is not to pass on the wi sdom or fairness
of such asserted business justifications, but rather only to
deterni ne whether they are credible and, if so, whether they
woul d have notivated the particular operator as clained." On the
facts presented in M. Cook's case, | conclude and find that the
respondent’'s stated reason for the discharge of M. Cook is both
credi bl e and reasonable in the circunstances presented.
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ORDER

In view of the foregoing findings and concl usions, and on
the basis of a preponderance of all of the credible testinmny and
evi dence adduced in this case, | conclude and find that the
conpl ainant has failed to establish a violation of section 105(c)
of the Act. Accordingly, his conplaint IS DISM SSED, and his
clains for relief ARE DEN ED.

George A. Koutras
Adm ni strative Law Judge



