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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 86-76-D
ON BEHALF OF JOHN A G LBERT,
COVPLAI NANT MSHA Case No. BARB CD 85-61
V.
No. 12 M ne

SANDY FORK M NI NG COVPANY, | NC.
RESPONDENT

DECI SI ON AND ORDER
Bef ore: Judge Melick

This case is before ne on remand by the Comm ssion on June
28, 1990, followi ng the decision of the Federal Court of Appeals,
District of Colunmbia Circuit, in Glbert v. FMSHRC, 866 F.2d 1433
(1989). By decision dated Novenber 8, 1990, | subsequently held
that, based upon the Circuit Court's specific findings, | was
constrained to find that M. G lbert was discharged in violation
of Section 105(c) (1) of the Federal Mne Safety and Health Act of
1977, the "Act." M. Glbert subsequently agreed to a settlenment
of costs and damages in his individual conplaint under Section
105(c)(3) of the Act and that case was thereafter dism ssed. (See
Docket No. KENT 86-49-D). The Secretary does not oppose that
di sposition of M. G lbert's section 105(c) claimbut seeks in
this case, in addition, a civil penalty of $2,000 fromthe
Respondent for Gl bert's unlawful discharge.

Eval uation of the relevant criteria under section 110(i) of
the Act is necessary to determne an appropriate civil penalty. |
do not find negligence in this case because Respondent had no
notice that its conduct would constitute a violation of section
105(c), and it took no direct adverse action against the
Conplainant. | amsatisfied fromthe record herein that
Respondent had no intent to act against G lbert in violation of
section 105(c) and i ndeed both nyself as the trial judge and a
unani nous Federal M ne Safety and Health Revi ew Comm ssion
initially concluded that Respondent did not violate section
105(c). It was not until the United States Court of Appeals for
the District of Colunmbia Circuit effectively expanded existing
| aw t hat Respondent's actions were deenmed subject to a finding of
di scrimnation. Prior Conm ssion decisions had established that
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there was no |l egal obligation for a mine operator to verbally
articulate, or otherwi se denonstrate in advance, what specific
action was being taken to renmedy hazardous conditions unless the
operator intended to insist that a mner return to work under
those conditions. See Secretary of Labor on behalf of Pratt v.

Ri ver Hurricane Coal Co., Inc., 5 FMSHRC 1529, 1534 (1983);
Secretary of Labor on behalf of Hogan & Ventura & UMM v. Enerald
M nes Corp., 8 FMSHRC 1066, 1074 (1986). Only now can it be said
that there may exist a newy delineated |egal obligation for mne
operators to explain to enployees in detail anticipated renedia
actions no matter when asked.

In addition, the evidence shows that Respondent never forced
G |l bert to work under conditions which he believed to be
hazardous. Essentially, according to the Court of Appeals, this
case involves a failure of comunication on the part of the
conpany, and nore particularly a failure to give adequate future
assurances. Respondent al so ceased operations in February of
1988, no | onger enploys any mners, and produces no coal. There
is no evidence of any prior violations of section 105(c) at this
n ne.

Finally, it is not disputed that once the decision finding a
violation of Section 105(c) was entered, the Respondent worked in
good faith with the Conplainant to negotiate a fair resolution of
remai ni ng i ssues, including conpensation for costs and danmages.

I ndeed these negotiations recently resulted in a settlenent
agreeable to M. Gl bert.

ORDER

The Stay Order issued February 7, 1991 is hereby lifted.
Under the unique circunmstances of this case | hereby order Sandy
Fork M ning Conpany, Inc. to pay a token civil penalty of $1.00
within 30 days of the date of this decision. This is the fina
di sposition of these proceedi ngs before this judge.

Gary Melick
Adm ni strative Law Judge



