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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 90- 160
PETI TI ONER A C. No. 46-06887-03519
V.
MACK ENERGY COMPANY, Docket No. WEVA 90- 180
RESPONDENT A C. No. 46-06887-03520

Mont ague M ne
DECI SI ONS

Appear ances: Panela S. Silverman, Esq., O fice of the
Solicitor, U S. Departnent of Labor, Arlington,
Virginia, for the Petitioner
Gerald P. Duff, Esq., HANLON, DUFF & PALEUDI S,
St. Clairsville, OH 43950 (Certified Mil)

Bef ore: Judge Koutras
St atement of the Proceedings

These proceedi ngs concern proposals for assessment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 820(a). Docket No. WEVA 90-160, concerns
al l eged violations of mandatory safety standards 30 C. F. R
77.410(a) (1), and 71.803(a), and Docket No. WEVA 90-180, concerns
two alleged violations of mandatory safety standard 30 CF. R O
77.1605(b).

The respondent filed tinmely notices of contests and heari ngs
were held in Charleston, West Virginia. The parties filed
posthearing briefs, and | have considered their arguments in the
course of my adjudication of these cases.

| ssues

The issues presented are (1) whether the cited conditions or
practices constitute violations of the cited standards;
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(2) whether the alleged violations were significant and
substantial (S&S); (3) whether the alleged violations were the
result of the respondent's unwarrantable failure to conply with
the cited standards; and (4) the appropriate civil penalties to
be assessed for the violations taking into account the civi
penalty assessnent criteria found in section 110(i) of the Act.
Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30 U S.C
0 301, et seq

2. Sections 104(d)(1) and 110(1) of the Act.
3. Commi ssion Rules, 29 C.F.R 0O 2700.1, et seg.
Pretrial Rulings (VWEVA 90-160)

By nmotions received on Friday, November 30, 1990, the
respondent nmoved to dismss this case on the ground that the
petitioner's proposals for assessment of civil penalties were
untimely filed, and that one of the citations (No. 9960563),
initially listed an inproper section of the regulation

In the course of a pretrial telephone conference held with
the parties on Novermber 30, 1990, respondent's counsel was
rem nded of the fact that Chief Judge Paul Merlin issued a prior
ruling on August 2, 1990, accepting the late filing of the
petitioner's proposal for assessnent of civil penalty.
Respondent's counsel acknow edged that his file was inconplete
and that he was unaware of this ruling when the notion was filed.
I informed counsel that the record reflects that the petitioner's
proposals were filed 20 days late, and that in the absence of any
showi ng of prejudice, and in view of the decision in Salt Lake
County Road Departnent, 3 FMSHRC 1714 (July 1981), Judge Merlin's
prior ruling would stand and | reaffirned it and denied the
respondent's notion.

Wth regard to the notion to dismss Citation No. 9960563,
on the ground that the citation initially cited an inproper
section of the Part 70 standards, counsel was rem nded of the
fact that the inspector subsequently nodified the citation to
cite section 71.803(a), instead of 70.508(a), and that the
respondent has paid the proposed civil penalty assessnent of $20
for the violation. Counsel confirnmed that including this issue as
part of his notion was an oversight and it was wi thdrawn.

Stipul ati ons

The parties stipulated to the following (Tr. 5-6):
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1. The respondent is the operator of the Montague
M ne.

2. The respondent and the mine are subject to the Act.

3. The presiding judge has jurisdiction to hear
and decide these matters.

4. MSHA I nspector Sherman Sl aughter was acting in
his official capacity when he issued the contested citation
and orders.

5. True copies of the citation and orders were
properly served on the respondent or its agent.

6. Wth regard to Docket No. WEVA 90-160, the
respondent's history of prior violations consists of 41
assessed viol ations which were issued during 42
i nspection days. The violation frequency rate is .97
assessed viol ations per inspection day, and reflects a
noderate history of prior violations.

7. Wth regard to Docket No. WEVA 90-180, the
respondent's history of prior violations consists of 43
assessed violations issued during 45 inspection days.
The violation frequency rate is .95 assessed viol ati ons
per inspection day, and reflects a noderate history of
prior violations.

8. The cited conditions and practices were abated by
the respondent within the tinmes fixed by the inspector

9. The respondent is a noderate size mne operator with
a conpany annual production of 222,031 tons, and a nine
production of 209, 000 tons.

10. Wth regard to Docket No. WEVA 90-180, petitioner's
exhibit G4, is a true copy of the preshift exani nation
report concerning the No. 71, R-50 rock truck

The parties agreed that the respondent has paid a $20 civi
penalty assessnent for section 104(a) Citation No. 9960563,
i ssued by MSHA | nspector James M WIlIls on January 11, 1990, for
a violation of 30 CF.R 0O 71.803(a), and that this violation is
no |longer in issue in Docket No. WEVA 90-160.
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Di scussi on

Docket No. VEVA 90-160

This case concerns a section 104(d)(1) "S&S" Citation No.
3334094, issued by MSHA I nspector Sherman Sl aughter on Decenber
4, 1989. The inspector cited a violation of mandatory safety
standard 30 C.F.R 0O 77.410(a)(1), and the cited condition or
practice is described as foll ows:

The R-50 Euclid rock truck (Co. No. 76) being used to
haul spoil at the m ne was not equipped with an
automatic alarmthat would give an audi bl e al ar m when
the truck was put in reverse or any other type of
war ni ng device (sic). This mne had ten citations
i ssued during an eight nonth period (10/1/88 to
6/30/89) for violations of 77.410, 30 CFR according to
violation history contained in UW.

Docket No. VEVA 90-180

This case concerns two section 104(d) (1) "S&S" orders issued
by I nspector Slaughter on January 4, 1990. Section 104(d) (1)
"S&S" Order No. 3334014, issued on January 4, 1990, cites a
violation of mandatory safety standard 30 CF.R 0O 77.1605(b),
and the cited condition or practice is described as follows:

The Euclid R-50 rock truck (Co. No. 71) being used at
the m ne to haul spoil was not equi pped with adequate
brakes in that the truck could not be brought to a stop
on the inclined haulroad where it was being used with a
| oad and when the service brakes were applied and the
truck was rolling before they were applied. The
equi pnent operator's preshift safety check |ist showed
that the operator of the truck had reported the
condition by checking the columm "needs corrected" for
"foot brakes." The check |ist was dated 1/4/90 and
signed by the equi pment operator who according to the
foreman, Grover Riddle, was the conpetent person who
i nspected the truck before it was placed in operation

Section 104(d)(1) "S&S" Order No. 3334015, issued on January
4, 1990, cites a violation of mandatory safety standard 30 C.F. R
0 77.1605(b), and the cited condition or practice is described a
foll ows:

The Euclid R-50 rock truck (Co. No. 71) being used at

the mne to haul spoil was not equipped with an

adequat e parking brake in that when the truck was

stopped in the inclined area of the haulroad with the

bed | caded and the transmi ssion in neutral (the truck
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backed up the incline and then put the truck in neu-
tral) and the park brake applied the truck would rol
of f. The equi pment operator's preshift safety check
list showed that the operator of the truck had reported
the condition by checking the colum "needs corrected"
for "parking brakes." The check list was dated 1/4/90
and signed by the equi pnent operator who according to
the foreman, Grover Riddle, was the conpetent person
who reported the truck before it was placed in
operation.

Petitioner's Testinony and Evi dence - WEVA 90-160

MSHA Surface Coal M ne Inspector Sherman Sl aughter testified
as to his experience, training, and prior private industry work
experience which included the operation of rock trucks. He
confirmed that he has conducted several inspections at the nine
begi nning in June, 1989, and has spent in excess of 20 days at
the mine during these inspections. He described the mne as an
open pit surface mning operation with primarily level terrain
and indicated that the coal is |ocated approximtely 65 to 70
feet below the surface, and the coal is mned by renoving the
overburden and mning the coal "lift." He further stated that the
m ne has approxi mately 42 enpl oyees, and operates on two
production shifts. The mne has six nechanics, and 13 to 16
peopl e work the evening shift, and there are approxi mately 20
pi eces of mining equipmrent at the mne at any given time (Tr.
9-15).

M. Sl aughter stated that based on his review of the
respondent's conpliance and violation history, which includes
"quite a fewcitations," he believed that the respondent had a
conpl i ance probl em which required "speci al enphasis" by MSHA' s
"target mnes" program He concluded that the respondent has an
"above average" conpliance record for an operation of its size.

M. Slaughter confirmed that he conducted an inspection at
the m ne on Decenber 4, 1989, and he identified exhibit G1, as a
copy of his inspection notes for Novenber 16, 1989, when the
i nspection began, as well as Decenber 4, 1989, when he issued
Citation No. 3334094 (exhibit G2). He confirned that foreman Bud
Connor acconpani ed hi mduring the inspection (Tr. 16-20).

M. Sl aughter stated that he went to the pit area and
observed a back hoe, a dozer, scrapers, and surface personne
comng in and out of the pit. He al so observed the cited R 50
Euclid truck in operation, and he requested the driver to operate
the truck in reverse, and when he did, the reverse backup al arm
did not work. M. Slaughter stated that the alarmis usually
installed at the rear of the truck, and that when he and M.
Connor | ooked for it they discovered that the truck had no al arm
at all installed on it. Since section 77.410(a) (1)
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required the truck to be equipped with a warning al arm which

gi ves an audible alarmwhen it is put in reverse, M. Slaughter
i ssued the citation (Tr. 20-22).

M. Slaughter stated that he based his significant and
substantial (S&S) finding on the fact that the pit where he
observed the truck in operation was a small area with not nmuch
room and the haulroad | eading to the pit was congested. There
were approximately six people working in the pit, and two haul age
trucks were operating on their normal "haul cycle," and they
woul d have to pull in and out of the pit area ranp while | oading.

M. Slaughter stated that he further considered the fact
that service personnel would be in the pit area servicing the
equi pnent, and if the trucks needed to be serviced they would
direct the trucks to back up to be available for servicing. He
al so stated that personnel working in the pit would take their
lunch breaks at the pit area, and that the haul age trucks woul d
be the last vehicles to cone in for the lunch period. The
enpl oyees taking lunch, as well as a dozer operator, would be on
the ground during this tinme. He confirnmed that the citation was
i ssued during the Iunch hour, and while he observed people on
foot, he could not recall whether any of the trucks were
operating at that tine.

M. Sl aughter stated further that service personne
signalling the truck would be on foot and that the driver
sometines eats his lunch in the truck with the engine running. If
he decided to back up, the lack of a reverse alarmmay not serve
to alert personnel on foot that the truck woul d be backing up. He
al so indicated that a foreman drives a small pickup truck in and
out of the pit and may not be paying attention to a truck which
may be backing up (Tr. 22-30).

M. Sl aughter stated that the truck in question weighs
approxi mately 100,000 | bs and has a rated payl oad capacity of 50
tons. The tires are approximtely 6 feet high, and he confirned
that he has driven such a truck. He stated that the driver's view
to the rear through the rear-view mrrors would be obscured for a
| arge di stance, but that he could see out of the side w ndows.
Based on all of these factors, M. Slaughter concluded that given
the wei ght of the truck, the congested pit area, and the presence
of other equi pment and people on foot, it was reasonably likely
that a fatal accident would occur if it were to back over
sonmeone. If the truck struck another piece of equipnent, he
believed it was reasonably likely that a "lost-tinme" accident,
rather than a fatality, would occur (Tr. 30-33).

M. Slaughter further stated that he was aware of at | east
one fatal accident incident in his district where a dozer
operator left his machine on a haul age road and was killed when
he got
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behind a truck and was run over. He also alluded to an MSHA
"fatal gramt which reflected a fatal accident when a rock truck
backed over a pickup truck. He confirmed that the rock trucks
"back up all the time" at the mne for different reasons (Tr.
33-36).

M. Sl aughter stated that he based his "high negligence"
findings and belief that the respondent engaged in "aggravated
conduct" on the fact that the respondent had been previously
cited 10 tinmes for violations of section 77.410, which should
have made it aware that it had a problem which needed to be
corrected and that an inspection program was needed. He al so
believed that the lack of an al arm woul d be obvious to the
back-hoe and dozer operator. He confirmed that the work shift
began at 6:30 a.m, and that he issued the citation at 12:30 p. m
(Tr. 36-40).

M. Sl aughter believed that the 10 prior citations for
vi ol ati ons of section 77.410, was "high," and he confirmed that
he di scussed this with m ne managenent and advi sed them t hat
there was a need to develop a safety programto address the
problemand that if this were not done any future citations for
violations of this standard woul d be "unwarrantabl e" viol ations
(Tr. 44-45).

M. Sl aughter stated that he discussed the matter with m ne
superintendent Jack WIlfong. M. Slaughter confirned that the
respondent had a safety program and it was his understanding
that it was conmuni cated to enpl oyees by giving them copies with
their pay checks. He also confirned that the respondent used its
equi pment operators as the conpetent persons to inspect their
equi pnent, but he believed that the respondent needed to instruct
the operators as to how they should conduct these inspections and
needed to retrain themto report equi pnment conditions which
needed attention (Tr. 45-49).

M. Sl aughter stated that during his discussions with the
superi ntendent, the superintendent informed himthat he was
havi ng probl ens with equi pnent break downs, and that "he tried to
fix these things when they occurred on a priority basis" (Tr.

49).

On cross-exam nation, M. Slaughter confirmed that he was
aware of no fatalities or injuries at the mne attributable to
the lack of a reverse alarmon a piece of equipnent. He al so
confirmed that the respondent's truck operators were conpetent
and well-trained in the operation of their equipnment. He further
confirmed that with the exception of the [unch hour, there was
not much foot traffic in the pit area, and that those people on
foot would generally observe a truck, and that service personne
woul d have their attention directed to the truck (Tr. 50-52).
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M. Slaughter confirmed that he did not see any preshift
i nspection report concerning the cited truck. He reiterated that
the truck was not equipped with a reverse alarm but if it were
so equi pped, and did not sound when the truck was operated in
reverse, he would have cited subsection (c) of section 77.410. He
confirmed that he and foreman Connor | ooked for the alarmon the
cited truck but could not find one installed on the truck. He
agreed that a reverse alarmcould break down after 6 hours of use
(Tr. 53-56).

M. Sl aughter again confirmed that the equi pnent operators
were used to inspect their equipnent, and that in the event they
did not report a condition which needed attention, mne
managemnment m ght not know about the condition. He confirmed that
he was never present during any safety neetings at the m ne, but
conceded that they may have been held (Tr. 56).

M. Sl aughter confirmed that he term nated the citation on
Decenber 14, and he did not know whether the respondent may have
corrected the condition earlier. Al that he knew was that the
reverse alarmwas working properly when he again inspected the
truck to termnate the citation. He believed that a reverse al arm
on a truck would "get a person's attention to be on the | ook-out"
for a truck operating in reverse. M. Slaughter does not recal
speaking with the truck driver or what he may have said about the
reverse alarm (Tr. 57-62).

Petitioner's testinony and Evi dence - WEVA 90- 180

I nspector Slaughter confirnmed that he conducted a spot
i nspection at the mne on January 4, 1990, and he identified
copies of his inspection notes of January 2 and 4, 1990 (Exhibit
G 4). He also confirmed that he issued two section 104(d) (1)
orders for inadequate service brakes and the parking brake on the
cited truck in question (exhibits G5 and G 6).

Wth regard to Citation No. 334014, concerning the
i nadequat e service brakes, M. Slaughter stated that he went to
the mne to conduct a spot inspection of a back hoe. He noticed
that the cited truck was in operation and he spoke with the
driver and requested himto test the truck after he left the pit
with a |load. He asked the driver to apply the brakes when he
drove down the inclined portion of the roadway, and when the
driver applied the brakes the truck would not stop. The inspector
confirmed that the driver informed himthat the brakes woul d not
hol d or stop the truck.

I nspector Slaughter stated that the procedure he foll owed
for testing the truck was a normal nethod foll owed by MSHA
i nspectors and that this functional test is routinely done by
i nspectors to test the adequacy of brakes on an inclined portion
of a roadway where a truck is normally used. He further stated
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that the term "adequate" brakes means that a truck driver can
stop and control a |oaded truck while traveling on his nornal
route of travel after applying the service brakes, and in this
case, he confirnmed that the service brakes would not stop the
truck when the driver applied the brakes (Tr. 84-90).

Wth regard to Citation No. 334015, concerning the truck
par ki ng brake, Inspector Slaughter stated that the driver put the
truck in neutral gear on an inclined portion of the roadway, and
the brake would not hold. He confirned that he requested the
driver to apply the parking brake a second tine under simlar
ci rcunmst ances, and when he did, the brake would still not hold
the truck. M. Slaughter confirmed that it was sometines
necessary to stop and park the truck on an incline when there was
a breakdown. He confirned that foreman Grover Riddle was with him
when the truck was tested (Tr. 90-94).

In support of his significant and substantial (S&S) finding
with respect to the truck service brakes, M. Slaughter stated
that he considered the fact that the haul road over which the
truck operated was "up and down" and that there was a "swag" at
the intersection with a roadway used as a normal approach to the
pit. He also indicated that the main roadway would not allow two
trucks to pass each other, and one truck would have to pull over
and wait for the other one to pass. He al so considered the fact
that the left side of the roadway was el evated, as well as
i nclined, at an approximate grade of 7 to 10 percent, and that
the swag area near the pit roadway was a "blind spot" except for
a distance of 100 feet prior to the intersection (Tr. 94-99).

M. Slaughter stated that the speed of the truck while
traveling down the inclined portion of the roadway approaching
the pit roadway intersection would be approximately 20 miles per
hour, and that dozers, scrapers, and other rock trucks woul d be
operating at the intersection as they exited the pit. Although
the primary roadway was berned with 40-to-45-inch high berns, he
believed that a | oaded truck traveling down the inclined roadway
wi t h i nadequate brakes would travel through the berm He also
believed that a truck driver who attenpted to position his truck
close to the pit hill to facilitate the | oading of the truck
woul d be exposed to a hazard of going over the hill if the brakes
woul d not hold (Tr. 99-100).

M. Sl aughter confirmed that the trucks are equi pped with
transm ssion retarders which could serve as a braking device but
that they are di sconnected for |onger transmission torque life
and that there is no requirenent for the use of the retarders.

G ven the size of the truck, including its |oad, he believed that
a fatal accident was reasonably |ikely and that one person woul d
be at risk (Tr. 101-102).
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Wth regard to the parking brake citation, M. Slaughter
confirmed that he based his S&S finding on the fact that the
truck is parked at different mne areas for different reasons.
Al t hough the driver informed himthat the parking brake woul d not
hold the truck and that he tried to park it in a | ow spot when it
was necessary, M. Slaughter believed that the truck nmay be
parked in an inclined area and "roll off" (Tr. 103).

M. Sl aughter stated that a truck driver may or nmay not get
out of his truck when it is parked, and that he has observed
trucks which were out of comm ssion parked with the operator out
of the truck. He confirmed that service trucks go the pit area to
servi ce equi pment, and that enployees eat their lunch at the pit.
If a truck was to run over soneone, he believed that it was
reasonably likely that it would result in a fatal injury.
Further, if a driver found what he believed was a "l ow spot" to
stop and park his truck, this nay not be the case, and if the
truck rolled and struck someone, it would be reasonably |ikely
that a fatality would occur

Wth regard to his "high" negligence findings with respect
to both violations, M. Slaughter stated that the truck driver
Har ol d Johnson, informed himthat he had reported the fact that
the brakes would not work for "the past three days." M.

Sl aughter identified exhibit G7 as the equi pnent check-1lists
filled out by the truck driver, and he confirned that M. Johnson
provided himwith a copy of his checklist for January 4, 1990,
and that he (Sl aughter) only becane aware of the checklists dated
January 2 and 3, 1990, shortly before the hearing.

M. Slaughter confirmed that M. Johnson was desi gnated by
the respondent as the conpetent person to inspect the trucks, and
that M. Johnson told himthat he operated the truck because he
woul d not have any other work to do and woul d be sent hone if he
did not drive it. M. Slaughter further confirmed that he
di scussed the matter with mne foreman G over Riddle, but he
could not recall what was specifically discussed. He further
confirmed that he did not know what was wong with the brakes and
term nated the orders after finding that the service brakes and
par ki ng brakes would stop and hold the truck (Tr. 117-125).

On cross-exam nation, M. Slaughter stated that there are no
MSHA gui del i nes for determ ning the adequacy of brakes pursuant
to section 77.1605(b), and that he relies on his experience with
the equi pment to make such a determnation. He confirmed that the
driver, M. Johnson, was alone in the truck and that he
(Sl aughter) did not know how hard M. Johnson applied the brakes
or whether he in fact nade an honest effort to apply the brakes.
He confirmed that he knew that M. Johnson applied the brakes
because he heard the noise made by the air valves. He further
confirmed that the truck brakes were air-over-hydraulic, and that
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he did not ride in the cab with the driver because the truck only
has one seat.

M. Sl aughter confirmed that the truck driver on the first
shift (Roach) also filled out check-lists for his inspections of
the truck and found nothing wong with the brakes. He further
confirmed that he did not speak with M. Roach or have himtest
the brakes during his shift. He stated that he was not aware that
the prior citations involved any injuries or fatalities at the
mne as a result of inproper brakes on any of the respondent's
trucks, and he confirmed that the check-lists filled out by M.
Johnson do not state that the truck was inoperative

Respondent's Testinmony and Evi dence

Jerry Gomer, respondent's secretary and treasurer
identified exhibit RRA as a summary of the repairs nmade to the
cited truck for Decenber, 1989, and he stated that this reflects
t hat extensive brake work was done on the truck. He al so
identified exhibit R-B as an MSHA Safety award presented to the
respondent in 1988, and exhibit R-C as a financial statement
prepared by the respondent’'s accountant reflecting an accrued
| oss of $540,000. M. Gomer believed that the paynment of civi
penalty assessnents "would affect the viability" of the
respondent (Tr. 158-163).

On cross-exam nation, M. Goner stated that paynent of the
proposed civil penalty assessnments in these proceedi ngs woul d
probably not put the respondent conpletely out of business (Tr.
164). Respondent's counsel confirmed that M. CGomer had no
personal know edge of the cited conditions or practices in these
cases (Tr. 166). M. Goner stated that the respondent has a
safety programinstituted by the State of West Virginia
Department of Energy, that it is reviewed annually, and that he
makes sure that each enpl oyee receives a copy of the respondent's
safety program annually with their pay checks (Tr. 166).

Fi ndi ngs and Concl usi ons
Fact of Violation

Section 104(d)(1) "S&S" Citation No. 3334094, Decenber 4, 1989,
(Docket No. WEVA 90-160)

In this case, the respondent is charged with a violation of
mandatory safety standard 30 C.F.R 0O 77.410(a) (1), for failure
to equip the cited rock truck with an automatic backup al arm t hat
woul d gi ve an audi bl e al arm when the truck was put in reverse
The cited standard provides as follows:
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O 77.410 Mobile equi pnent; automatic warning devices.

(a) Mobile equi pment such as front-end | oaders,
forklifts, tractors, graders, and trucks, except pickup
trucks with an unobstructed rear view, shall be
equi pped with a warning device that --

(1) G ves an audi ble alarm when the equi pnment is put
reverse; * * *

| take note of the fact that section 77.410(a)(1), is
presently included in MSHA's Part 77 regul ations, which were
revised as of July 1, 1990. The citation was issued on Decenber
4, 1989, and section 77.410, which was included under the Part 77
regul ations revised as of July 1, 1989, provided as foll ows:

Mobi | e equi pnent, such as trucks, forklifts, front-end
| oaders, tractors and graders, shall be equipped with
an adequate automati c warni ng device which shall give
an audi bl e al arm when such equi pment is put in reverse.

Al t hough the inspector cited section 77.410(a)(1), rather
than section 77.410, he testified that section 77.410(a) (1),
becane effective in Septenber, 1989, and the requirenents of both
standards with respect to backup alarns are identical (Tr. 53).
find no procedural defect in the citation, nor can | concl ude
that the respondent has been prejudiced by the inspector's
citation of the revised standard, rather than the previous
standard which was in effect at the tinme the citation was issued.

The inspector testified that when he observed the truck in
operation, respondent's foreman, Bud Connor, was with him The
i nspector requested the driver to operate the truck in reverse,
and when he did, the alarmdid not sound. The inspector confirned
t hat when he and the foreman | ooked for an alarm which is
usually installed on the rear of the truck, it was discovered
that no alarmwas installed on the truck. The inspector's notes,
made in the course of his inspection on Decenber 4, 1989, reflect
t hat upon inspection of the cited truck he noted that "the backup
al arm woul d not work. (There was none on it)" (Exhibit G1, pg.
32).

In its posthearing brief, the respondent argues that the
citation issued by the inspector is not clear as to whether there
was an alarmon the truck and it was not working, or whether
there was no alarm Respondent al so asserts that the preshift
report did not show that the alarmwas nissing or inoperative.

Wth regard to the preshift report, the inspector testified
t hat he never reviewed any such report (Tr. 52). Further, the
report is not a matter of record, and the respondent never

in
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produced it at the hearing. Under the circunstances, the
respondent’'s argunent is rejected. The truck driver and the
foreman who acconpani ed the inspector did not testify in this
case, and the inspector's testinony, which I find credible, is
unr ebut t ed.

The inspector confirned that he cited a violation of section
77.410(a) (1), because the cited truck was not equipped with a
backup al armthat would give an audi bl e al arm when the truck was
operated in reverse (Tr. 53). He confirmed that if the truck were
equi pped with such an alarm and sinply did not function, he
woul d have cited a violation of section 77.410(a)(c), which
requi res that such an alarmfunction (Tr. 53).

Wth regard to the clarity of the citation, the respondent's
counsel pointed out at the hearing that the statenent on the face
of the citation that the truck "was not equi pped with an
automatic alarmthat would give an audi bl e al arm when the truck
was put in reverse" lends itself to different interpretations and
could be construed to nmean that an alarm was on the truck, but
that it sinply did not function. Counsel asserted that it has
al ways been the respondent's inpression that this was the case
(Tr. 54-55, 91). | take note of counsel's statenment that "we
don't have any evidence on that point," and he asserted that the
respondent's defense deals with the asserted "significant and
substantial" and "unwarrantable failure" findings nmade by the
i nspector with respect to the violation (Tr. 82).

In its answer of July 24, 1990, the respondent suggests that
the cited truck may have been equipped with an alarm but that it
was sinply inoperative. The answer was filed by the respondent's
corporate president, Mchael B. McCort, and he asserts that it
was difficult to maintain backup alarns in proper working order
because of strong equi pnment vibrations and bunps inherent in
surface mning operations. M. MCort stated that "we know t hat
the inspector had been informed by the operator of the piece of
equi pnent, on several citations, that the backup al arm was
wor ki ng when he put the equipnent in the dirt at the start of the
shift. The inspector choose (sic) not to make note of that."
However, M. MCort did not testify in this case, and as noted
earlier, the respondent presented no testinony with respect to
the violation, nor did it present any evidence to support M.
McCort's suggestions that backup alarns nay be breaking or
mal functi oni ng because of broken wires due to any adverse working
conditions. | also take note of M. MCort's statenment in his
answer that "renoving a piece of equipnent fromservice for
backup alarmrepairs is economcally difficult.”

In view of the foregoing, |I conclude and find that the
petitioner has established a violation of section 77.410(a)(1),
by a preponderance of all of the credible and probative testinony
and evidence adduced in this case. Accordingly, the violation IS
AFFI RMED
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Fact of Violation

Section 104(d)(1) "S&S" Order No. 334014, January 4, 1990
(Docket No. WEVA 90-180)

The respondent here is charged with a violation of mandatory
safety standard 30 C.F. R 0O 77.1605(b), for inadequate service
brakes on the cited rock truck. The cited standard provi des as
foll ows:

0 77.1605 Loadi ng and haul age equi pment;
i nstal |l ations.

* * * * * * *

(b) Mobile equi pnent shall be equipped with
adequat e brakes, and all trucks and front-end | oaders
shall al so be equi pped with parking brakes.

The inspector testified that he observed the cited truck in
operation during the course of his inspection, and that since it
had been out of service when he conducted a prior inspection, he
decided to inspect it. He infornmed foreman Grover Riddle, who was
with him that he would inspect the truck (Tr. 88). The inspector
then spoke with the driver and informed himthat he wanted to
deternmi ne whether the brakes were adequate. The inspector asked
the driver to load his truck, and that after he left the pit with
his |l oad, he was to tramup a steep incline on the haul road, and
after reaching the top of the hill "knoll," he was to apply his
service brakes as he came down the roadway on the other side. The
i nspector testified that he positioned hinmself so that he coul d

observe the truck, and when the truck came down the hill, the
driver could not stop the truck with the service brakes and it
rolled down into the hill "swag." The inspector confirnmed that he

then spoke with the driver, and the driver inforned himthat the
brakes would not hold or stop the truck (Tr. 89).

The inspector testified that it is difficult to determ ne
whet her the service brakes on a truck are working by sinply
exam ni ng and | ooking at the truck, and that for this reason, a
"functional test" is conducted on an inclined roadway where the
truck is used. In his opinion, the phrase "shall be equipped with
adequat e brakes" found in section 77.1604(b), neans "that this
equi pnrent woul d have brakes that will operate and stop coa
| oadi ng equi pnrent with the size loads that it carries" (Tr. 90).
Since the truck service brakes would not stop the truck in
guestion on the inclined roadway, he believed that they were not
adequate within the neaning of the cited standard (Tr. 90).

The inspector confirned that he sinply observed the driver
in the truck, and that he (the inspector) did not try the brakes
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(Tr. 92). The inspector confirmed that when he reinspected the
truck to abate the violation, he found that the brakes would hold
the truck after another simlar "functional test." However, he
had no knowl edge of any brake repairs and did not know what was
done to render them serviceable again (Tr. 129-131).

The inspector confirnmed that there are no firm guidelines
for determning the adequacy of service brakes, and that any
determination in this regard nust be based on "your experience
with the equi pment” (Tr. 132). He further confirmed that he was
not in the truck with the driver at the time the test was
conducted, and al though he did not know whether the driver
pressed down on the brakes "easily"” or "all the way," he knew
that he applied the brakes because he could hear the brake air
valve (Tr. 135). The inspector stated that he had confidence in
what the driver was doing, and that "I was confident by the test
that | gave on the truck that those brakes weren't good" (Tr.
138). He confirned that MSHA' s policy does not permit an
i nspector to get into a truck and try the brakes hinmself (Tr.
139), and that the truck in question only has seating for one
person (Tr. 144).

The inspector confirmed that he had no reason to question
the conpetence of the driver with respect to his ability to
i nspect and drive the truck (Tr. 142). He stated that the driver
was seated in a normal position in the truck, and he did not
believe that it was difficult for himto apply the brakes (Tr.
142). He confirned that the "functional test" which he conducted
by observing the driver operate the truck after instructing him
to apply the brakes, was an acceptable MSHA nethod that he has
regularly used (Tr. 145).

The inspector could not state precisely how fast the fully
| oaded truck was traveling down the incline during the test, and
he stated that the truck "was free rolling all the way and
stopped in the swag. He didn't have any brakes on the truck" (Tr.
149). He reiterated that he knew that the driver had applied the
brakes because he could hear the air valves and that the truck
did not stop and eventually cane to a stop in the bottom of the
swag (Tr. 150).

The respondent argues that contrary to the cited truck
driver's belief that the brakes "need corrected,"” the day shift
driver of that sane truck listed the brakes as "OK' and that
neither driver refused to operate the vehicle or to take it out
of operation by "red tagging" it. The respondent concl udes that
since the day shift driver found the truck "OK " this is proof
froma conpetent driver that the brakes were adequate. The
respondent al so concludes that its answers to petitioner's
interrogatories show that the brakes were indeed adequate.

The respondent takes the position that the test conducted by
the inspector in support of the violation was inappropriate and
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flawed in that the inspector was not in the truck with the
driver, did not know whether the driver in fact fully depressed
the brake, and sinply relied on what the driver had told him The
respondent argues further that the inspector was specul ating that
the brakes would not hold the truck, and was not acting on his
own personal know edge, and nade a subjective, rather than an

obj ective determ nation with respect to the adequacy of the
brakes. The respondent concludes that the cited standard sets no
objective standard for such a determ nation, that the petitioner
has failed to carry its burden of proof, and that its research
"has not turned up any reported cases on facts such as are
present here.”

Wth regard to the respondent’'s answers to the
interrogatories in question, |I find nothing in those responses
whi ch nay serve as an evidentiary basis to support any concl usion
that the cited brake were adequate, and the respondent's
conclusions in this regard are rejected. The answers are sinply
deni al s and assertions that the brakes were adequate "al
ci rcunst ances considered,"” that the driver was experienced, and
that "no accident of such a specul ative nature has occurred.™
Such statenments are hardly proof of the adequacy of the brakes.
Further, although the truck driver and foreman who was present
with the inspector when he conducted his test are readily
i dentified by nanme, the respondent failed to call them as
Wi t nesses.

The respondent's concl usion that the foot brakes were
adequat e because the day shift driver (Harold Roach) indicated on
his preshift safety check lists that they were "OK" and that
neither driver refused to operate the truck or to take it out of
service are rejected. The day shift driver, as well as the driver
who was driving the truck, did not testify in this case, and the
i nspector's credible testinony that the truck would not stop, and
continued to roll freely when the driver applied the brakes,
stands unrebutted. The inspector's notes nade at the tinme of the
i nspection reflect that the service brakes would not stop the
truck when it started down the inclined portion of the roadway
where the inspector observed it (Exhibit G4, pg. 6).

The respondent's argunments attacking the credibility and
reliability of the "function test" conducted by the inspector in
support of the violation are not well taken and they are
rejected. In a nunber of reported cases interpreting the neaning
of the term "adequate brakes," such determ nati ons were made by
the inspectors through their inspections of the braking systens
where certain defects were noted, or by tests conducted on the
trucks by operating themon inclines to determ ne their braking
or stopping capability. These cases are discussed in ny January
15, 1988, decision in Highwire Incorporated, 10 FMSHRC 22
(January 1988), and a summary of these cases follow bel ow.
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In Concrete Materials, Inc., 2 FMSHRC 3105 (Cctober 1980),
and Medusa Cement Conpany, 2 FMSHRC 819 (April 1980), Judge
Mel i ck and Judge Cook affirmed violations for inadequate brakes
on haul age trucks based on tests conducted by the drivers by
driving the trucks on inclines to determ ne their braking and
stoppi ng capability. In the Medusa Cenent case, an MSHA inspec-
tor defined the term "adequate" as "capabl e of stopping and
hol ding a | oaded haul unit on any grade on the m ne property."
Judge Cook found that the test conducted by the inspector and his
interpretation of the results obtained sufficiently established a
prima facie case for inadequate brakes.

In Mnerals Exploration Conmpany, 6 FMSHRC 329, 342 (February
1984), Judge Morris affirmed an "i nadequate brake" violation
based on an inspector's observation that the cited water truck
was "pulling very hard to the right." Testinony by the operator's
foreman reflected that the brakes on the truck had been relined 2
weeks before the citation was issued.

In Turner Brothers, Inc., 6 FMSHRC 1219, 1259 (May 1984),
and 6 FMSHRC 2125, 2134 (Septenber 1984), | affirnmed violations
of section 77.1605(b), for inadequate parking brakes on a coa
haul age truck and an endl oader based on tests which consisted of
par ki ng the equi pnent on an incline and setting the brakes to
deternmi ne whether they would hold. In both instances, the brakes
woul d not hold the equi pnment, and | concluded that the brakes
wer e i nadequate. Judge Melick made sinmilar findings in another
Turner Brothers, Inc., case, 6 FMSHRC 1482, 1483 (June 1984).

In Wl not Mning Conpany, 9 FMSHRC 684, 688 (April 1987),
the Comm ssion affirnmed a judge's finding of a violation of
section 77.1605(b), for inadequate defective brakes on a Terex
front-end | oader which was involved in a fatal accident. The
judge's finding was based on evi dence which indicated that the
brake master cylinder and an auxiliary brake cylinder were very
low in brake fluid, even though the brakelines, wheel cylinder
and hydraulic brake lines were intact, i.e., they had not |eaked
because of the accident. When tested at operating speed, the
| oader would not stop within the normal expected distances.

Rej ecting the operator's contention that the evidence did not
support the judge's finding as to the cause of the inadequacy of
the brakes, the Conmi ssion stated in pertinent part as follows at
9 FMSHRC 688:

To prove a violation of this standard, however, the
Secretary is not required to el aborate a conplete
mechani cal expl anati on of the inadequacy of the brakes.
A denonstrated i nadequacy itself may be sufficient. * *
* \What ever the precise cause of the breaking defect,
the evidence anply supports the judge's finding that
the Terex was not "equipped with adequate brakes,"” in
violation of the cited standard (enphasis added).
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I conclude and find that the unrebutted and credible testinony
of the inspector, including the brake functional test which was
performed under his supervision and observation, and which I find
was reliable, proper, and reasonable in the circunmstances,
establishes that the cited truck service brakes were inadequate
within the intent and scope of section 77.1605(b). Wiile it is
true that section 77.1605(b), which requires trucks to be
equi pped with adequate brakes has no specific requirenent that
the brakes be serviceable, |I conclude and find that any
reasonable interpretation of the intent of this standard requires
that the brakes performthe function for which they are normally
desi gned when they are on the truck, namely to stop the truck
under normal operating conditions when the brakes are applied.
Under the circunstances, | further conclude and find that the
petitioner has established a violation by a preponderance of the
evi dence, and the violation IS AFFlI RVED

Fact of Violation

Section 104(d)(1) "S&S" Order No. 3334015, January 4, 1990
(Docket No. WEVA 90-180)

The respondent here is charged with a violation of mandatory
safety standard 30 C.F. R 0O 77.1605(b), for an inadequate parking
brake on the sane truck which was cited for inadequate service
brakes. The cited standard required the truck to be equi pped with
par ki ng br akes.

The inspector testified that after conpleting his test
concerning the service brakes, and after the truck had come to a
stop in the roadway swag, he asked the driver to back the truck
up the incline and to put the truck in neutral gear and to apply
the park brakes. When he did, the parking brake would not hold
the truck and the truck "rolled back off" (Tr. 91). This test was
conducted nore than once, and each time, the brake would not hold
the truck, and the driver informed himthat the parking brake
woul d not hold the truck. The inspector's notes made on January
4, 1990, reflect that the truck would not stop when the parking
brakes were applied (Exhibit G4, pg. 7).

As noted earlier, the respondent called no witnesses for any
testi mony concerning any of the violations in these proceedings,
and the inspector's testinony stands unrebutted. The respondent's
argunments with respect to the inadequate parking brake violation
are the same as those advanced with regard to the i nadequate
service brakes violation. The respondent argues that section
77.1605(b) sinmply requires that a truck be equipped with a
par ki ng brake, and does not require that such a brake be
adequate. | have previously rejected identical argunments made in
connection with violations of section 77.1605(b). See: Turner
Brothers, Inc., 6 FMSHRC 1219, 1253-154 (May 1984), where
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concl uded and found that a reasonable application of this
standard requires that a parking brake performthe function for
which it is intended, nanely, to hold the truck agai nst novenent
while it is in a parking node, regardless of where it is parked.
See al so: Thonmpson Coal & Construction, Inc., 8 FMSHRC 1748, 1758
(Novenber 1986), upholding a violation for a defective parking
brake on an end | oader, where | stated as foll ows:

Al t hough the | anguage of the standard inplies that
brakes other than parking brakes are to be adequate, |
believe the clear intent of the standard is to be
insure that all braking systems on such a piece of

equi pment be mai ntai ned servi ceable and functionable so
as to insure the margin of safety intended by the
installation of these braking systens. Further, since
the standard is obviously intended for the protection
of the miners, any other interpretation would be
contrary to the intent and purposes of the Act. * * * *

For the reasons stated in ny findings and concl usions,
concerning the inadequate service brakes violations, which I
herei n adopt and incorporate by reference, including nmy prior
decisions in Turner Brothers, Inc., and Thonpson Coal &
Construction, Inc., supra, with respect to the interpretation and
application of section 77.1605(b), to a parking brake on a piece
of nobile equi pment, the respondent's argunments in defense of the
violation are rejected. In the instant case, the credible and
unrebutted testinmony of the inspector establishes that when the
parki ng brake on the cited truck was applied by the driver with
the truck stopped in neutral gear on an incline, the brake would
not hold or prevent the truck fromnmoving or rolling. Under al
of these circunmstances, | conclude and find that a violation has
been established by a preponderance of the evidence, and IT IS
AFF| RVED.

Significant and Substantial Violations

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other nine safety or health hazard." 30
C.F.R 0814(d)(1). Aviolation is properly designated

signi ficant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature." Cenment Division
Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial" as foll ows:
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In order to establish that a violation of a mandatory
safety standard is significant and substantial under Nationa
Gypsum the Secretary of Labor nust prove: (1) the underlying
violation of a mandatory safety standard; (2) a discrete safety
hazard--that is, a neasure of danger to safety-contributed to by
the violation; (3) a reasonable likelihood that the hazard contri buted
to will result in an injury; and (4) a reasonable |ikelihood that the
injury in question will be of a reasonably serious nature.

In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125,
1129, (August 1985), the Commi ssion stated further as follows:

We have explained further that the third el ement of the
Mat hies forrmula "requires that the Secretary establish
a reasonabl e |likelihood that the hazard contributed to
will result in an event in which there is an injury."
US. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
nmust be significant and substantial. U S. Steel M ning
Conpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Conpany, Inc., 6 FMSHRC 1573, 1574-75
(July 1984).

In Hal fway, I|ncorporated, 8 FMSHRC 8 (January 1986), the
Commi ssi on uphel d a significant and substantial finding
concerning a roof area which had not been supported with
suppl enment al support, and ruled that a reasonable |ikelihood of
injury existed despite the fact that mners were not directly
exposed to the hazard at the precise nmonment of the inspection. In
that case, the Conmission stated as follows at 8 FMSHRC 12:

[T]he fact that a miner may not be directly exposed to
a safety hazard at the precise nonment that an inspector
issues a citation is not determ native of whether a
reasonabl e Iikelihood for injury existed. The operative
time frame for making that determ nation nust take into
account not only the pendency of the violative
condition prior to the citation, but also continued
normal m ning operations. National Gypsum supra, 3
FMSHRC at 825; U.S. Steel Mning Co., Inc., 6 FMSHRC
1573, 1574 (July 1984).

The respondent asserts that the inspector's "S&S" findings
with respect to all of the violations "are rather incredible.” In
support of its conclusion, the respondent argues that the nining
areas in question are renote, with little, if any, pedestrian
traffic, and that the cited trucks are | arge and heavy



~452

pi eces of "off road" equi pnent that travel slowy. The respondent
asserts that the mners are know edgeabl e and experienced workers
who do not customarily come near the trucks or place thenselves
at risk by going behind them Under these circunstances, the
respondent concludes that it is highly unlikely that any mners
woul d be carel ess around the trucks, and that any accidents are
hi ghly unlikely. The respondent cites the testinony of the

i nspector who confirmed that there has never been an accident or
injury at the mine due to faulty brakes or the lack of a backup
alarm and the inspector's confirmation of the fact that the
truck drivers are conpetent. The respondent al so produced a copy
of a safety award issued by MSHA in 1988, for its "Qutstanding
Safety Record" for a nunber of enpl oyee hours worked without a

| ost workday injury (Exhibit R-B).

The respondent further argues that there was no
i ndi scrimnate foot travel near the cited trucks, and that except
for service personnel, everyone would be in their vehicles. The
respondent points out that the only tine anyone woul d be near the
trucks on foot would be during the lunch hour, and it finds
"preposterous” and "incredible," the inspector's belief that
m ners or service personnel would be eating their |lunch behind a
truck while it was idling or that a driver would get in the truck
and drive it in reverse during this tinme. The respondent
concl udes that the inspector's belief that an injury would result
fromthe cited brake conditions is speculative and that the
i nspector admitted that "This is not a normal thing, but it can
happen” (Tr. 92).

Backup Alarm Violation (Citation No. 3334094)

The inspector's unrebutted and credible testinony reflects
that at the tine of his inspection, two rock trucks, a backhoe,
dozers, and scrapers were working in the pit where the cited
truck was operating, and that the backhoe was | oading the trucks
with fill material which would be haul ed out to another area. The
i nspector described the pit area as "small and congested," and he
i ndicated that one truck had to wait on a ranp outside the pit
whi | e another one was being loaded in the pit. He confirmed that
during the course of a shift, the cited truck woul d be backed up
"on nunerous occasions" (Tr. 24, 28, 36). He stated that a backup
alarmenits a "loud, piercing-type alarm" that anyone hearing it
woul d "automatically know sonething is backing up," and that the
intent of an alarmis to prevent an accident in the pit area
where the truck is working in close proxinmty of other equipnent
(Tr. 60, 63). The inspector confirnmed that he has operated the
same type of truck which he cited, and he stated that while one
can see to either side of the truck through the rear view
mrrors, the driver's viewto the rear would be obscured and he
cannot see directly behind himfor any |long distance (Tr. 31).
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The inspector confirnmed that when he was inspecting the
backhoe during the lunch hour, he observed service personnel
and dozer and backhoe operators on foot, but he could not recal
whet her any of the trucks were in operation at that tinme (Tr. 25).
He further confirmed that with the exception of service personne
and the other equi pnment operators, who would be on foot during
the lunch hour, any other mners in the pit area would be in
their vehicles (Tr. 50). The inspector expressed his concern with
the peopl e who woul d congregate for lunch near the truck
particularly since the truck was usually the |ast piece of
equi pnent to come into the pit and park during the |unch hour. He
i ndicated that the truck driver would either pull into the area
where the mners were eating their lunch, or would back the truck
up to park (Tr. 27-28). Although the inspector agreed that the
peopl e having lunch woul d see the truck conming into the area if
they were looking at it, it was possible they would not see it if
there was a | ot of noise and they were not |ooking at it (Tr.
51). The inspector believed that any m ners who nmay be in the
proximty of the truck during the lunch hour could be run over if
the driver, who sonetines |eaves the engine running while having
lunch, were to pull out and run over them (Tr. 63-65).

Asi de from any hazard exposure to the mners having |unch
the inspector believed that the greater hazard associated with
the absence of a backup alarmon the cited truck was in regard to
servi ce personnel who would be greasing, fueling, or otherw se
servicing the truck in the pit. He confirned that service
personnel usually are on foot next to their own vehicles when
they signal the truck driver to either pull in or back in for
servicing, and he indicated that they may not be paying attention
to the truck or the driver, but would have their attention on the
truck while it was being serviced (Tr. 24, 28, 52). The inspector
al so confirmed that during the hauling and | oading cycle in the
pit areas, which he has observed, trucks regularly backed into
position next to the backhoes and dozers while | oadi ng and
dunpi ng, and the equi pnent operators are usually on foot when the
trucks are being positioned, or they nmay be on foot preparing to
go to lunch (Tr. 23-24; 62).

The inspector further testified that in the course of normal
m ni ng operations, he has observed smaller vehicles operating in
the pit, including a pickup used by the foreman who is regularly
in and out of the pit, and small trucks used by the personnel who
service the larger trucks. He confirmed that he has observed
these smal |l er vehicles operating in the pit "a lot of tines in
and around these trucks" (Tr. 29-30). He believed that these
smal | er vehicles woul d be exposed to a hazard if they pulled in
behind a truck and were not paying attention to it, or did not
know whet her the truck was preparing to nove. The inspector
believed that any injury to soneone on foot or in a smaller
vehicle which may be run over by a large rock truck "tends to be
a fatal type injury” (Tr. 32). A rock truck backing over a



~454
dozer, which is equipped with a protective canopy, would likely
result in a "lost time accident rather than a fatality (Tr. 33).

Al t hough the inspector agreed that the equi pment operators
working in the pit area, including the truck driver, were
wel | -trai ned and conpetent operators, he confirmed that he was
aware of two fatal accidents at other mining operations in his
district. In one incident, a dozer operator backed up behind a
coal truck and was run over and killed when he left his dozer and
the truck backed over him In the second, incident, a rock truck
simlar to the one he cited backed over a small pickup and killed
the individual who was in it (Tr. 34-35). No testinony was
forthcom ng fromthe inspector as to whether or not the trucks
i nvol ved in these incidents were equi pped with backup al arns.

The inspector believed that it was reasonable to expect that
the cited truck, which operated in the small and congested pit
area where other equi pnent was al so operated, could back over
someone if they failed to hear the backup alarm (Tr. 22). Taking
into consideration the congested pit area where the truck and
ot her equi pnment woul d be operating, the presence of foot traffic
and other smaller vehicles, and the hazard exposure which would
be present in the absence of a backup alarm the inspector
concluded that it was reasonable to expect "that sone tinme or
other this truck woul d back over someone that wasn't aware that
it was backing up because it had no alarmon it" (Tr. 32).

After careful consideration of the testinony of the
i nspector with respect to the hazard associated with the nminers
who were on foot in the pit area during their lunch break, I
cannot conclude that there was a reasonable |ikelihood of an
accident or injury with respect to these individuals. The
i nspectors conclusions that an accident or injury was reasonably
likely in this scenario was based on a nunmber of specul ative
variable, including the possibility that the mners would not see
the truck if they were not |looking at it, particularly if there
were a |l ot of noise, and the possibility of the truck driver
pul l'ing out after conpleting his lunch and running over the other
m ners eating their lunch. There is no evidence as to the source
of the "noise" alluded to by the inspector, and since the
equi pnent woul d be idle while the operators were eating |unch
the only other possible noise source would be the truck pulling
into the area. | have difficulty believing that the mners having
l unch woul d not see the truck or would deliberately place
thenmsel ves at risk by eating their lunch in close proximty to a
truck with its engine running while it was parked or while it was
backi ng in.

I conclude and find that the credi ble and unrebutted
testimony of the inspector establishes that during a nornal
wor ki ng shift before and after the lunch hour, the dozer and
backhoe operators, as well as service personnel servicing the
truck, would at various tinmes be on foot in close proxinmty of
t he rock



~455

truck which would be backing in for |oading and dunpi ng, and
possibly for servicing. In the context of continuing mning
operations, and in the absence of a backup alarmto alert or warn
t hese individuals that the truck was backing up, particularly in
a situation where the truck is operating in a small and congested
pit area, and where the truck driver's viewto the rear of the
truck is obstructed because of the size of the truck, | believe
that one may conclude that it would reasonably be |likely that a
serious injury or accident would result if the truck were to

stri ke a dozer, backhoe, or the equi pnent operators on foot in
close proximity to the truck. | further conclude and find that
the inspector's conclusion that the violation was significant and
substantial was proper and reasonable in the circunstances
presented, and his finding in this regard IS AFFI RVED.

Service Brakes Violation (O der No. 3334014)

The inspector testified that the inclined haul road where the
truck operates was el evated approxinmately 45 to 50 feet fromthe
bottom of the pit on the left-hand side of the road at an
estimated grade of 7 to 10 percent. He stated that after a truck
travel s over the high knoll and proceeds down the roadway into
the swag, the road intersects at that point wi th another approach
road to the pit where there is "cross traffic" consisting of
ot her equi pnment and other rock trucks. The haulroad is not w de
enough to permt trucks to pass at all |ocations, and the
intersection at the approach road is a "blind area" where one
truck would have to stop in order to see another truck com ng
down the inclined roadway. Any equi pnent or personnel going into
the pit area would use the approach road, and the "blind area"
woul d be "nore or less 100 feet" fromthe intersection (Tr.
94-97).

The inspector estimated that a | oaded rock truck woul d be
traveling 15 to 20 miles an hour down the inclined roadway, and
that any traffic approaching the intersection would be traveling
20 nmiles an hour. In addition to the rock trucks using the
roadway, the inspector stated that dozers, scrapers, and service
personnel and foremen would be working in the approach road area
or would be using that road at different times, and they would be
exposed to a collision hazard as a result of inadequate service
brakes on the cited truck in question (Tr. 98-100). The inspector
al so believed that the truck would be at risk when it was in the
pit fill area while the driver was attenpting to get as close to
the edge of the fill as he can to dunp, and although there is a
bermat that location, if the driver cannot stop because he has
no brakes, he could back over the edge of the fill (Tr. 100).
Further, although the roadway is bernmed with 40 to 50 inch berms,
if the driver were to get into the bermhe could go through it
because a bermis only intended to retain a vehicle, and it is
not hi gh enough to prevent a | oaded truck from going through it
(Tr. 100-101).
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The inspector confirmed that the service brakes were the only
means of stopping the truck, and that the transm ssion retarders
are not used (Tr. 101). In view of the weight and size of the
truck, and the speed at which it would be traveling, it was his
judgnent that any truck collision would probably result in a
fatality to anyone struck by the truck (Tr. 102).

Based on the credible and unrebutted testinony of the
i nspector, | conclude and find that the | ack of adequate brakes
capabl e of stopping the cited truck on the inclined portion of
t he roadway where it would normally travel in the course of a
wor ki ng shift presented a reasonable |ikelihood of an acci dent
whi ch woul d reasonably and |ikely be expected to result in
injuries to the driver as well as to the other equi pnent
operators and m ne personnel exposed to such a hazard. The
evi dence establishes that the truck driver would be at risk if he
were to travel over the edge of the pit fill area where he
normal Iy dunped his load if his brakes would not stop the truck
and he would also be at risk if he were to | eave the inclined
portion of the haulroad with a | oaded truck and go through the
berm Further, both the driver and the other equipnment operators
using the pit approach road which intersected the haul road on
whi ch the truck would be traveling would be at risk in the event
of any collision resulting fromthe failure of the truck to stop
because of inadequate service brakes. Under all of these
circunstances, | conclude and find that the inspector's
significant and substantial finding was reasonable in the
circunst ances presented, and I T IS AFFI RVED

Par ki ng Brake Violation (Oder No. 3334015)

The inspector testified that while it was not normal for a
truck driver to stop or park his truck on an inclined portion of
the haulroad, "it happens lots of tinme" if the truck were to
break down or break a drive shaft comi ng out of the pit (Tr. 92).
The inspector confirned that the mne terrain before any pits are
devel oped is flat, but once the coal seamitself is devel oped,
the pits are inclined areas and trucks hauling in and out of the
pit area are operating in areas which are not |evel. He indicated
that service work may be performed on the haul road, but that the
trucks normally |l oad, travel, and dunp fromone end of the pit to
the other end of the pit where the fill area is |located (Tr.
67-68).

In his inspection notes of January 4, 1990, the inspector
noted that according to the driver of the cited truck, the truck
was usually parked in a dip area were it would not "roll off"
(exhibit G4, pgs. 7, 8). However, the inspector also noted that
"if for some reason the truck had to be parked el sewhere (maybe
catch on fire or break down) then there was not a brake to hold
it. This made it reasonable to expect an occurrence. |If the
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truck did roll off the npst severe injury that would occur woul d
be fatal."

The inspector testified that one of the reasons which
contributed to his "S&S" finding was the adni ssion by the truck
driver that he knew the parking brake would not hold the truck
and that he had to find a "dip or low point" to park the truck so
that it would not roll off (Tr. 103). The inspector also
testified that the truck is parked near the backhoe if that piece
of equi pment is down for any reason, and that the truck is also
parked in a nunmber of areas where it may be serviced, and when
the driver eats lunch. The transmi ssion will not hold the truck
while it is parked, and the service brake is the only neans of
hol ding the truck while it is parked (Tr. 103). If the truck were
parked in the pit area, service personnel and other equi pnent
operators who may be parked behind the truck would be exposed to
a hazard if the truck were to roll. The inspector stated that the
only level area in the pit "is right on the coal," and that the
pit entrances and exits are inclined (Tr. 105).

The inspector suggested that a truck driver may |eave his
vehi cl e parked unattended if he were to have a break down, or
that he may | eave the truck to talk to people, or for sone other
reason. He believed that a driver mght park his truck in an area
that he believes is a |ow place, but that it nay be slightly
inclined and the truck mght roll back to a | ower place. He
confirmed that he has observed a truck parked in a position where
it could roll off while it was being serviced (Tr. 106-110). The
i nspector also believed that a truck parked in the area where
mners are eating their lunch could roll off and place these
mners at risk if they were down grade fromthe truck and the
truck was pointed in their direction (Tr. 111-112). However, the
i nspector conceded that he did not observe any mners eating
lunch within the "zone of danger" of the truck which he cited,
but he confirned that he has observed this situation with other
rock trucks (Tr. 112). There is no evidence as to whether these
ot her trucks had any inadequate brakes, and the inspector
conceded that the driver of the cited truck infornmed himthat he
used special precautions as to where he parked the truck because
he knew the parking brake would not hold (Tr. 106).

The inspector testified that it would be reasonable to
expect that a fatality would occur if the truck were to roll off
while it was parked because "if this truck runs over a person,
it's nore than likely he will kill that person" (Tr. 116). The
i nspector stated that the driver finds what he thinks is a | ow
spot and stops the truck and that "if he is right, it will sit
there, and if he's wong, it will nmove" (Tr. 116). He believed
that it would be reasonably expected that a truck would roll off
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in the pit area where there are not nmany actual |evel spots (Tr.
116) . The inspector confirned that the nmine has never experienced
any accident or injuries because of any inadequate nmaking brakes
or service brakes, and that based on the history of any such
incidents at the mne in question, no accidents have occurred
(Tr. 141). The inspector also confirnmed that he had no reason to
guestion the driver's conpetency to inspect or operate the cited
truck (Tr. 142).

After careful consideration of all of the testinony of the
i nspector, which stands unrebutted, |I conclude and find that his
determination that the violation was significant and substantia
is correct. Although the inspector had no reason to question the
driver's conpetency to drive or inspect the truck, | have serious
reservations about the conpetency of a driver who would
consciously operate a truck knowi ng that the parking brake (and
service brakes) were inadequate. Although the driver indicated to
the inspector that he normally does not park on an incline, and
t ook special precautions in this case because the brakes woul d
not hold, the fact remains that in the normal course of business,
the driver would be traveling down an inclined roadway with
i nadequat e parki ng brakes, as well as inadequate service brakes,
and would likely place hinself and others at risk.

There is no evidence to establish whether or not the area
where the truck was parked during the |unch hour was inclined or
level, and I find no reasonabl e basis for any concl usion that
those m ners were exposed to any hazard. |ndeed, the inspector
conceded that these miners were not within the "zone of danger."
However, the inspector's testinony establishes that nost of the
pit areas where the truck would be stopped for servicing, or
whi l e | oadi ng and dunping, were inclined and not |evel, and he
confirmed that he has personally observed trucks parked in a
position where they could roll off and injure someone. Further
while it may be true that a truck may not nornmally be serviced on
an inclined haulroad, in the event of an enmergency or a breakdown
on the inclined portion of the haulroad, the |lack of an adequate
par ki ng brake, which was the only neans of holding the truck
while it was stopped or parked, would place the driver, and
possi bly other vehicle drivers who used the haulroad, at risk.
Further, if the truck were parked or stopped in an inclined pit
area in close proximty of other servicing and operationa
equi pnent, it could roll off and collide with such equi prment.
Under all of these circumnmstances, | conclude and find that this
violation was significant and substantial, and the inspector's

finding IS AFFI RVED.
The Unwarrantable Failure |ssues

The governing definition of unwarrantable failure was
expl ained in Zeigler Coal Conpany, 7 |BMA 280 (1977), decided
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under the 1969 Act, and it held in pertinent part as follows at 7
| BMA 295- 96:

In I'ight of the foregoing, we hold that an inspector
should find that a violation of any mandatory standard
was caused by an unwarrantable failure to conply with
such standard if he determ nes that the operator
i nvol ved has failed to abate the conditions or
practices constituting such violation, conditions or
practices the operator knew or should have known
exi sted or which it failed to abate because of a |ack
of due diligence, or because of indifference or |ack of
reasonabl e care

In several subsequent decisions concerning the
interpretation and application of the term "unwarrantable
failure," the Conm ssion further refined and explained this term
and concluded that it neans "aggravated conduct, constituting
nore than ordinary negligence, by a mne operator in relation to
a violation of the Act." Energy M ning Corporation, 9 FMSHRC 1997
(Decenber 1987); Youghi ogheny & Ohi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987); Secretary of Labor v. Rushton M ning Conpany, 10
FMSHRC 249 (March 1988). Referring to its prior holding in the
Emery M ning case, the Comm ssion stated as follows in
Youghi ogheny & Chio, at 9 FMSHRC 2010:

W stated that whereas negligence is conduct that is
"inadvertent," "thoughtless" or "inattentive,"
unwar r ant abl e conduct is conduct that is described as
"not justifiable" or "inexcusable.” Only by construing
unwarrantabl e failure by a mine operator as aggravated
conduct constituting nore that ordinary negligence, do
unwarrant abl e failure sanctions assune their intended
distinct place in the Act's enforcenment schene.

In Enery M ning, the Conm ssion explained the neaning of the
phrase "unwarrantable failure" as follows at 9 FMSHRC 2001

We first determ ne the ordinary nmeani ng of the phrase
"unwarrantable failure.” "Unwarrantable” is defined as
"not justifiable" or "inexcusable." "Failure" is
defined as "negl ect of an assigned, expected, or
appropriate action." Webster's Third New Internationa
Di ctionary (Unabridged) 2514, 814 (1971) ("Wbster's").
Conparatively, negligence is the failure to use such
care as a reasonably prudent and careful person woul d
use and is characterized by "inadvertence,"

"t hought | essness,” and "inattention." Black's Law
Dictionary 930-31 (5th ed. 1979). Conduct that is not
justifiable and inexcusable is the result of nore than
i nadvertence, thoughtlessness, or inattention. * * *
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Backup Al arm Vi ol ation

The respondent argues that there is no proof of any
unwarrantable failure in that the cited backup al arm was not
proven to have been listed as broken or absent, and it is not
known how long it was not in conpliance--if at all. The
petitioner argues that the circunstances presented indicates that
the respondent displayed a high degree of negligence anpbunting to
aggravated conduct in allowing the violation to occur. In support
of this conclusion, the petitioner points out that on Novenber
16, 1990 (sic), the inspector discussed the requirenments of
section 77.410(a)(1) with m ne managenent and indicated his
concern with the respondent's previous conpliance with this
standard, as reflected in its history of prior violations, and
instructed the respondent that it needed to take affirmative
steps to inprove its conpliance with this standard. | take note
of the fact that the violation in question was issued on Decenber
4, 1989, and considering the petitioner's assertion that only
"days later" after the inspector spoke with managenent, the
respondent permitted the truck to be operated wi thout a backup
alarm the petitioner's statenment that the inspector spoke to
managenent on Novenber 16, 1990, appears to be a clerical error

The petitioner further argues that the situation presented
is not one in which the alarmwas present, and sinply failed to
function for nmechanical reasons. Petitioner points out that the
alarm which should have been situated on the rear of the truck
in plain sight, was sinply not there, and that the truck was
operated for at |east 6 hours on the day in question under
condi tions which should have nmade the violation obvious to
everyone in the area.

The inspector testified that his review of the "mne file"
prior to his inspection reflected that the respondent had
previ ously been cited 10 times over an 8-nmonth period "for this
condition" (Tr. 36). His inspection notes confirmthat he
reviewed the history of prior violations, and found 10 prior
citations of section 77.410, and he noted that "viol ations of
77.410 should be unwarrantabl e based on this history" (Exhibit
G 1). The inspector testified that based on this history, he
concl uded that the respondent had failed to nmake an effort or
take steps to devel op and inpl enent an equi pment inspection
programto preclude such violations. He stated that the history
"exhi bits what we call aggravated conduct on their part and we
deternmined it to be unwarrantable conduct" (Tr. 36).

The inspector confirmed that he had a pre-inspection
conference with the two representati ves of m ne managenent when
he started his inspection on Novenber 16, 1989, and that he
di scussed the respondent's safety program and the exam nati on of
its equi pnent, and pointed out that the respondent had received
the 10 prior citations. The inspector confirmed that he advi sed
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management that "if a condition did exist, it was an
unwarrant abl e type condition,” and that if a safety program was
not devel oped any future citations "would have to be

unwar rant abl e® (Tr. 16, 44-45). The inspector testified that when
he began his inspection in Novenber, the respondent did not have
a safety program posted, but that a copy was found by the
superintendent and it was then posted. The superintendent

i nformed himthat copies of the programwere distributed to the
enpl oyees with their pay checks, but the inspector indicated that
he never saw the checks or the safety statements (Tr. 45).

The inspector further testified that any safety program
shoul d i nclude sone instructions or neetings with the equi pnent
operators "to |let them know when they have a problent (Tr. 46).
He confirnmed that managenment infornmed himthat safety meetings
were held, and he confirnmed that a safety program which was in
bookl et form and which the respondent had "for a | ong period of
time," was in fact posted (Tr. 47). The inspector confirned that
he never attended any safety neetings, and was unaware of any
written materials concerning section 77.410, but he conceded that
safety meetings may have been held (Tr. 47). He further confirmed
that foreman Conner informed himthat there were a | ot of
equi pment breakdowns and repairs to be made and that he tried to
"fix these things when they occurred on a priority basis" (Tr.
49). Although the inspector indicated that he was unaware of any
retraining for the equi pment operators with respect to section
77.410, he confirmed that they were well trained and conpetent
equi pment operators (Tr. 47, 50).

The inspector confirmed that the respondent utilizes the
equi pment operators to conduct the preshift of the equi pnent, and
he agreed that if an operator does not inform managenent of any
condition that needs attention, or does not record it, nanagenent
woul d be unaware of it unless it were verbally comuni cated by
the operator (Tr. 55-56). However, the inspector believed that
the lack of a backup al arm shoul d have been obvious to the
backhoe and dozer operators working the pit, and that the working
shift had been in operation for 6-hours prior to his inspection
of the truck. He could not recall where the foreman was | ocated
on the day in question (Tr. 38).

The inspector confirned that in the case of an al arm which
may have been rendered i noperative because of a | oose or pulled
wire, he attenpts to ascertain what may have happened. However,
in the instant case, since he did not find any alarm on the
truck, he could not recall any conversation with the foreman or
the driver explaining the absence of the alarm (Tr. 70). He
confirmed that the driver is required to exam ne his equi prnent
before he operates it, and is required to fill out a
pre-inspection safety checklist. However, in this case, he was
not sure that the driver filled one out, and the foreman could
not find one which is normally placed in his mailbox. The
i nspect or
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stated that the checklists filled out by the equi pnent operator
at the start of his shift is placed in the box to be picked up at
the end of the shift (Tr. 70-71). He also confirnmed that this
checklist systemused by the respondent is required by state | aw
(Tr. 72).

The inspector stated that section 77.404(a) requires the
renmoval of unsafe equi pnment from operation, and that section
77.1606(c) requires the inspection of equipnent for defects, and
the recordi ng of needed repairs. However, he did not cite the
truck in question with any of these violations, but did cite sone
ot her pieces of equipment (Tr. 73).

The 10 previously issued section 77.410, citations reflects
that they were all issued as section 104(a) citations. Six of the
citations were "S&S," and they were issued at |least 1 year
earlier than the contested citation in this case. Four were
non-" S&S" and were issued 7-nonths prior to the contested
citation. The remaining violations for other standards were al
i ssued as section 104(a) citations. This record does not reflect
a history of unwarrantable failure violations.

The inspector confirnmed that the respondent has
approxi mately 20 pieces of nobile equi pment on the day shift that
are required to be equi pped with backup alarns, and he consi dered
the previously issued 10 citations for violations of section
77.410, over an 8-nobnth period to be "unusually high" (Tr.
42-43). However, copies of these prior citations were not
produced by the petitioner, and the conditions which resulted
fromthose violations are not known, and there were is no
evi dence that any of these prior citations involved rock trucks.
Absent such information, | am unable to deternine whether or not
the previously cited conditions resulted fromthe absence of a
backup alarm or whether the alarns were on the equi pnent, and
sinmply did not function for sone reason. In the context of
negli gence, such information would be relevant in determning
whet her or not the respondent totally ignored the requirenent for
installing backup alarnms on its nobile equipnent, or whether the
alarms were installed, but failed to sound because of any adverse
wor ki ng conditi ons or unforeseen nechani cal mal functions.

On the facts of this case, | cannot conclude that the
evi dence presented by the petitioner establishes that the
vi ol ati on was an unwarrantable failure. Although the foreman and
driver were both present, there is no evidence that the inspector
made an attenpt to ascertain why the alarmwas m ssing, or the
duration of its absence. Aside fromthe absence of any daily
preshift report, which is apparently turned in by the driver at
the end of the shift, there is no evidence that the inspector
made any attenpt to review any prior reports to determ ne whet her
or not the mssing alarm had ever been reported, and there is no
evi dence that the driver was aware of the fact that the al arm was
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m ssing, or whether he had reported it to the foreman. Wile it
may be true that the absence of the alarm should have been noted
during the course of the shift, the inspector apparently made no
effort to interview any of the other equi pment operators who may
have been working in proximty of the truck while it was in the
pit, and there is no evidence to establish that nmanagement was
aware of the condition.

Not wi t hstandi ng the petitioner's argunments to the contrary
during the course of the hearing, on the facts of this case,
believe that the inspector was strongly influenced by the fact
that the respondent had been previously cited for violations of
section 77.410. | further believe that the inspector's finding of
unwar rantabl e failure borders on a per se finding based on prior
history. In nmy view, unwarrantable failure and negligence are
di stinct concepts, and the application of prior history to these
det erm nati ons nust be considered in context, and not in the
abstract. Although prior history may be relevant in any finding
of unwarrantable failure or the degree of negligence,

Youghi ogheny & Chi o Coal Conpany, supra, at 9 FMSHRC 2011, |
believe it is but one ingredient which may be considered, but it
is not the sole determning factor. | reject any notion that
sinply because a nmine operator has been previously cited for a
violation of a mandatory standard, he may at some future tinme be
consi dered per se guilty of "aggravated conduct" for any repeat
violations, regardless of the time frames or the facts and the
circunst ances associated with those prior violations.

As noted earlier, the prior section 77.410 citations were
i ssued 7 nonths or a year prior to the contested citation in this
case, and the facts and circunstances surroundi ng the issuance of
those citations are not in evidence. There is no evidence that
any of those prior violations involved circunstances sinmlar to
those which were present in this case.

I find no credible evidentiary support for the inspector's
belief that the respondent had no safety program held no safety
meetings or discussions with its equi pnent operators, and that
the operators were not retrained. The inspector hinmself confirnmed
that the respondent had a | ong standi ng and posted safety
program and that the equi pment operators were well-trained and
conpetent. The unrebutted testinmny of the respondent’'s only
witness reflects that the respondent has a safety program that
its preshift inspection systemwas in conpliance with state |aw,
and that MSHA had bestowed a safety award on the conpany for an
accident free safety record. Wth regard to the asserted | ack of
safety meetings, the petitioner sinmply has not net its burden of
proving that safety neetings were not held, and the inspector
apparently spoke to no equi pnment operators or other mne
personnel in this regard.
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I find no credible or probative evidence of aggravated conduct
by the respondent in connection with this violation, and | concl ude
and find that the petitioner has failed to establish an
unwarrantable failure violation. To the contrary, | conclude and
find that the violation resulted from ni ne managenent's
inattention and failure to exercise reasonable care. Under the
circunstances, the inspector's unwarrantable failure finding IS
VACATED, and the section 104(d)(1) citation which he issued IS
MODI FIED to a section 104(a) citation with significant and
substantial findings, and as nodified, the citation IS AFFI RVED

Service and Parking Brake Violations

The respondent argues that the day shift truck operator
repeatedly listed the brakes "OK," and that it is uncontested
that the respondent had nade extensive repairs and mai ntenance on
the equi pnment in Decenber, 1989, and that only mnor adjustnents
were made after the violation was issued (exhibits R-1 and G 8).
Under these circunstances, the respondent concludes that the
truck was not neglected. The respondent also relies on my bench
coments concerning the prior backup alarmcitation, and whet her
or not a history of 10 prior citations may or may not support an
unwarrantable failure violation (Tr. 76), in support of its
argunent concerning the cited brake conditions in this case.

The petitioner points out that section 77.1606(a) requires
the inspection of haul age equi pnent by a conpetent person before
the equi prent is used, and that any equi pnent defects affecting
safety must be recorded and reported to the m ne operator
Section 77.1606(c) requires that all equi pment defects affects
safety be corrected before the equi pnent is used. The petitioner
argues that the respondent selected truck driver Harold Johnson
to inspect the truck in question, and that on January 2, 3, and
4, 1990, M. Johnson reported defects in both the service brakes
and the parking brakes in his preshift exami nation reports
(exhibit G7). Since the reports are signed by foreman G over
Ri ddl e, the petitioner concludes that m ne managenent had actua
know edge of the defects, but took no action to correct the
defects before the truck was used again

In response to the respondent's contention during the
hearing that there is no proof that a defect affecting safety was
reported because the formfilled out by M. Johnson nerely
i ndicates that the parking and service brakes "need corrected,"
the petitioner argues that the form provides space for equi pnent
operators to remark on "any other nechanical or safety defects,"
and that the plain meaning of this |language is that this space is
used to remark on mechanical or safety defects other than those
already listed on the form The petitioner points out that the
formis one which is used by the respondent to record and report
safety defects as required by section 77.1606(a), and it concl udes
that when taken as a whole, the part which was filled out



~465
by M. Johnson is intended to be used for the reporting of safety
def ects.

The "narrative findings" of the special assessment officer
who assessed both of the brake violations, which are included as
part of the pleadings filed by the petitioner, contain statenents
that "nunerous citations have been issued during previous
i nspections at this mne for failure to maintain adequate service
brakes and adequat e parking brakes on nobile equipnent.”

Two menoranduns dated March 6, 1990, from MSHA's district
manager to the director of the Ofice of Assessnents, state as
foll ows:

Operating unsafe defective equipnent at this m ne
appears to be normal and allowed by the operator. MSHA
i nspectors have issued nunmerous citations for these
conditions in the past and the operator has not
initiated any corrective action to assure adequate
brakes (and adequate parking brakes) are maintained on
t he equi pnent; therefore, an extraordinarily high
degree of negligence was determ ned.

The petitioner's assertions that the cited brake viol ations
were repetitious and that "nunerous citations" have been issued
at the mine for failure to nmaintain adequate service brakes and
par ki ng brakes are unsupported by any credible evidence and
have given it no weight. Aside fromthe fact that the petitioner
produced none of the prior citations, the conputer print-out
reflecting the respondent's history of prior violations,
submtted in WEVA 90-160, reflects no prior citations for
vi ol ati ons of section 77.1605(b). Although the parties stipul ated
in WEVA 90-180, that the respondent has a "nmoderate history of
prior violations" consisting of 43 assessed viol ations, no
further information or evidence was forthconmng with respect to
those violations. Further, the "assessed violations" history
served on the respondent by the petitioner during discovery
simply list the total nunmber of assessed violations issued during
1987 through 1989, and it does not include a breakdown of those
vi ol ati ons.

After careful review of all of the evidence and testinony
adduced in this case, the only support that | can find for the
i nspector's unwarrantable failure findings lies in the equi pment
safety check lists signed by truck driver Johnson and
countersigned by foreman Riddle. The inspector testified that
when he spoke with M. Johnson on January 4, he infornmed himthat
the brakes were not working that day, as well as the previous two
shifts, and that he had reported this on his checklists for al
of these days (Tr. 127-128). The inspector's notes for January 4,
reflect the following notation with respect to his conversation
with M. Johnson: "Wen asked how |l ong this condition had existed
he said several shifts, specifically 1/4/90 and
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the two preceding shifts. He said he had reported it each day on
the check list" (Exhibit G1, pg. 7). Wth respect to the
preshift report of January 4, 1990, which M. Johnson showed to
the inspector, the inspector's notes contain the follow ng
notation: "The condition was on the preshift check list and the
conpany knew about it" (Exhibit G1, pg. 9).

The inspector confirnmed that he discussed the brake
conditions with foreman Ri ddl e on January 4, but he could not
recall the specifics of that conversation. Wth regard to the
dai ly exam nation record books, the inspector's notes contain the
followi ng notations: "When Grover Riddle was asked to show the
dai ly exam nation record book he did not have one. He said the
book was in Jack WIlfong's truck which was not at the m ne and he
did not have any other book at the mne" (Exhibit G1, pg. 10).
The notes reflect that the inspector issued a citation, and
assunme it was for not having the exam nation book at the nine

The inspector confirnmed that he did not speak with the day
shift truck driver Roach, and that he did not see the safety
check list reports filled out by M. Roach, or the check lists
filled out by M. Johnson for January 2 and 3, until the hearing
in this case. Even if he had seen them they would not have
changed his m ne because he was confident that the truck tests
i ndicated that "those brakes weren't good" (Tr. 137-138).

The inspector further confirmed that M. Riddle informed him
that superintendent WIfong picked up the checklists fromthe
mai | box and took themwi th himwhen he left the mne on the
eveni ng of January 4, (Tr. 152). The inspector explained that
except for the January 4, check |ist which M. Johnson showed him
that day, and since the other reports were not at the mne, he
did not at that tinme know that M. Riddle had countersigned the
previ ous reports and had no reason for discussing themw th him
Wth regard to M. Johnson's January 4, check list report, the
i nspector stated that M. Johnson produced it that sane day and
that M. Riddle signed it at the tine it was produced by M.
Johnson (Tr. 154). The inspector confirned that M. Riddle then
i nformed himthat he was not aware that the brakes would not hold
the truck on the hill, but that he did not discuss with M.

Ri ddl e the reasons for his failure to do anything about it
earlier (Tr. 154).

The record reflects that the day shift driver Roach marked
his check lists for January 2, 3, and 4, 1990, "OK" in the spaces
provi ded for reporting the condition of the service brakes and
par ki ng brakes, and that evening shift driver Johnson nmarked each
of his Iists for those sane days "Needs Corrected" (Tr. 119-122).
In explaining the contradictory reports made by the two drivers
of the sanme truck, the inspector stated "sone operators just
won't report that stuff, sone will. That's the reason" (Tr. 122).
Wth regard to the earlier backup alarmviolation, the
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i nspector suggested that an equi pment operator may not report a
defective condition because there may not be an extra truck for
himto drive, and if he were unable to do any work, he would be
sent home (Tr. 106-107).

The evidence in this case reflects that the safety check
list system used by the respondent required the equi pnent
operator to check his equipnment and to fill out the format the
begi nning of his shift and to turn it in at the end of the shift.
Wth regard to M. Johnson's check list for January 4, 1990, it
woul d appear fromthe inspector's testinmony that M. Johnson
produced this report before his shift ended and after the
i nspector asked about it, and that M. Riddle signed it
i mredi ately. Under these circunstances, insofar as that day is
concerned, | cannot conclude that M. Riddle had prior know edge
that M. Johnson had checked the brake conditions as "Needs
Corrected. "

Wth regard to the check |lists signed by M. Johnson on
January 2 and 3, 1990, they are both countersigned by M. Riddle,
and they were received in evidence w thout objection. Absent any
evi dence to the contrary, and based on the unrebutted testinony
of the inspector, | conclude and find that M. Johnson submitted
these reports to mne managenent and that foreman Riddle, for at
| east two working shifts prior to the inspection, knew or should
have known that the service and parking brakes needed attention,
or "Needs Corrected," as that phrase appears on the face of the
forms. Under these circunstances, and as the responsible foreman
M. Riddle had a duty to at least inquire further as to the
condition of the brakes, or to otherwi se take corrective action
to insure that the brake conditions which had been reported to
hi m over a 2-day period were taken care of. Although a
mai nt enance work report reflects that sone work had been done on
the cited truck on January 2 and 3, 1990 (Exhibit G8), | find
not hing on that report to establish that any brake work was done
on those days.

The fact that day shift driver Roach marked his safety check
lists "OK" for the two prior shifts of January 2 and 3, 1990, is
inm viewirrelevant to the question of foreman Riddle' s prior
knowl edge of the brake conditions as reported by M. Johnson. M.
Roach and M. Riddle worked on different shifts, and M. Roach's
check lists are countersigned by superintendent WIfong, and not
M. Riddle. Under the circunstances, there is a strong
presunption that M. Riddle had no know edge that M. Roach found
the truck brakes "OK " and any suggestion by the respondent that
it relied on M. Roach's "OK" assessnent of the brake conditions,
or that this excuses M. Riddle's failure to act, is rejected.
Insofar as M. Riddle is concerned, | conclude and find that his
failure to act after he knew that the truck brakes in question
needed attention was inexcusable and constituted a |ack of due
diligence to follow up on sone potentially
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hazar dous brake conditions which he knew or should have known
exi sted for at least two shifts prior to the inspection of
January 4, 1990. | further conclude and find that M. Riddle's
failure to take any action constitutes aggravated conduct with
respect to both brake violations. Under the circunstances, the
i nspector's unwarrantable failure findings with regard to the
servi ce brakes and parking brake violations ARE AFFI RVED

The Unwarrantabl e Failure "Chain"

In its posthearing brief, the respondent argued that the
petitioner failed to prove the section 104(d) "chain" as to al
three violations. Section 104(d)(1) of the Act authorizes an
i nspector to issue an unwarrantable failure citation if he finds
a violation of any mandatory safety standard which does not
constitute an i mm nent danger, but does involve conditions which
the inspector believes are significant and substantial and which
he believes resulted froman unwarrantable failure by the mne
operator to conply with the requirements of the cited standard.
Section 104(d) (1) further authorizes the inspector to issue an
unwarrantabl e failure order if, during the sanme inspection, or
any subsequent inspection conducted within 90 days after the
i ssuance of the initial unwarrantable failure citation, he finds
anot her violation of any nmandatory safety standard which he
bel i eves was al so caused by an unwarrantable failure by the
operator to conply.

The record in this case reflects that the section 104(d) (1)
unwarrantable failure citation issued by the inspector was issued
on Decenber 4, 1989. The two unwarrantable failure orders were
subsequently issued by the inspector 30 days |ater on January 4,
1990, and in each instance the inspector noted on the face of the
orders that they were based on the previously issued underlying
section 104(d)(1) citation. The inspector's unrebutted and
credi ble testinmny establishes that there were no intervening
"clean" inspections, that "90 days did not go by w thout another
order. The 90 day period has to el apse before you get off that
chain." Under all of these circunstances, | conclude and find
that the citation and orders issued by the inspector were
procedurally correct, and that all of the "chain" requirenents
found in the Act for the issuance of such citations were foll owed
by the inspector. However, in view of ny vacation and
nodi fication of the initial underlying section 104(d)(1) citation
relied on by the inspector to support his subsequently issued
section 104(d)(1) orders, those orders ARE MODI FI ED to secti on
104(d) (1) citations, with "S&S" findings, and as nodified, they
ARE AFFI RVED.
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Hi story of Prior Violations

The parties have stipulated that the respondent has a
noderate history of prior violations and | have taken this into
account in these proceedings.

Si ze of Business and Effect of Civil Penalty Assessnents on the
Respondent's Ability to Continue in Business

The parties stipulated that the respondent is a noderate
size mine operator. Although the respondent’'s secretary/treasurer
Goner believed that paynent of the proposed civil penalty
assessments will affect the "viability" of the company, he
conceded that it would probably not put it out of business.

Al t hough the financial bal ance sheets produced by M. Gomer show
an accrued | oss, the acconpanying letter by the C. P. A who
prepared the reports contains a disclainmer with respect to any
opi nion concerning the financial statements taken as a whole, and
the respondent has not produced any tax returns or net worth
statenments relative to its current financial condition. In the
absence of any further credible evidence to the contrary, |
cannot concl ude that paynment of the civil penalty assessnents

whi ch | have made for the violations which have been affirmed

wi |l adversely affect the respondent's ability to continue in
busi ness.

Negl i gence

On the basis of nmy unwarrantable failure findings and
conclusions with respect to the two brake violations, | conclude
and find that these violations resulted froma high degree of
negli gence on the part of the respondent, and the inspector's
findings in this regard are affirmed. Wth regard to the backup
alarmviolation, |I conclude and find that the violation resulted
fromthe respondent's failure to exercise reasonable care, and
that this constitutes ordinary and noderate negligence.

Gravity

In view of my "significant and substantial" (S&S) findings,
I conclude and find that all of the violations which have been
affirmed were serious.
Good Faith Conpliance

The parties stipulated that the violations were tinely

abated by the respondent, and | have taken this into
consi deration in these proceedings.
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Civil Penalty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the six statutory civil penalty assessnent
criteria found in section 110(i) of the Act, | conclude and find
that the following civil penalty assessnents are reasonabl e and
appropriate.

Docket No. WVEVA 90-160
Citation No. Dat e 30 C.F.R Section Assessnment
3334094 12/ 04/ 89 77.410(a) (1) $275

Docket No. WEVA 90-180

Citation No. Dat e 30 C.F.R Section Assessment
3334014 01/ 04/ 90 77.1605(hb) $650
3334015 01/ 04/ 90 77.1605(b) $350

ORDER

The respondent |'S ORDERED to pay civil penalty assessnents
in the ampbunts shown above within thirty (30) days of the date of
these decisions and order. Paynent is to be made to MSHA, and
upon recei pt of paynent, these cases are disni ssed.

George A. Koutras
Adm ni strative Law Judge



