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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

ROCHESTER & PI TTSBURGH COAL CONTEST PROCEEDI NGS
COVPANY,
CONTESTANT Docket No. PENN 88-284-R
V. Order No. 2888902; 7/14/88
SECRETARY OF LABOR, Docket No. PENN 88-285-R
M NE SAFETY AND HEALTH Order No. 2888903; 7/14/88
ADM NI STRATI ON ( MSHA)
RESPONDENT Greenwich Collieries No. 2 M ne
M ne | D 36-02404
SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MsSHA) , Docket No. PENN 89-72
PETI TI ONER A.C. No. 36-02404-03740
V.
Greenwich Collieries
ROCHESTER & PI TTSBURGH COAL No. 2 M ne
COVPANY,
RESPONDENT

DECI SI ON UPON REMAND
Bef ore: Judge Maurer

These cases are before me upon remand by the Comm ssion to
reinstate the two originally issued section 104(d)(2) w thdrawa
orders that | previously nodified to section 104(a) citations and
to reconsider an appropriate civil penalty in light of that fact.

In ny original decision, reported at 11 FMSHRC 1978 (COctober
1989) (ALJ), | found as a fact that the required exam nations
were not made and affirmed the two cited S&S viol ations of 30
C.F.R 0 75.305, but deleted the unwarrantable failure findings
based on ny holding that the intentional m sconduct of the
responsi bl e enpl oyee, a rank-and-file nminer, was not inputable to
the m ne operator. The Comni ssion has reversed ne on that point
of law, holding that although he was a rank-and-file mner, he
was the agent of the operator for the purpose of conducting the
statutorily required exam nations. And his failure to acconplish
them even though this was intentional wongdoing on his part, is
i mputable to the operator for unwarrantable failure purposes, as
wel |l as for negligence findings pertinent to the assessment of
civil penalties in these cases.
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Accordingly, considering the entire record nmade in these
cases, including the Conmi ssion's Decision of February 5, 1991
and taking into account the requirenments of section 110(i) of the
Act, | conclude and find that a civil penalty assessnent of $1100
for each of the two violations found herein is appropriate.

ORDER
It is ORDERED that Order Nos. 2888902 and 2888903
(previously nmodified to O 104(a) citations in error) ARE
AFFI RVED

It is further ORDERED that the operator pay $2200 within 30
days fromthe date of this decision.

Roy J. Maurer
Adm ni strative Law Judge



