CCASE:

| SLAND CREEK COAL v. SOL (MSHA) AND ( UMMA)
DDATE:

19910403

TTEXT:



~592

Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges
2 Skyline, 10th Fl oor
5203 Leesburg Pi ke
Falls Church, Virginia 22041

| SLAND CREEK COAL COWPANY, CONTEST PROCEEDI NGS
CONTESTANT
V. Docket No. VA 91-47-R
SECRETARY OF LABOR, Order No. 3354742; 12/05/90
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UNI TED M NE WORKERS OF AMERI CA Order No. 3508496; 12/13/90
(UMM), DI STRICT 28,
LOCAL 1640, VP-3 M ne
| NTERVENOR M ne 1D 44-01520
DECI SI ONS
Appear ances: Timothy C. Biddle, Robert Davis, Esgs., Crowell &

Moring, Washington, D.C., for the Contestant;
Charl es Jackson, Esq., Ofice of the Solicitor

U. S. Department of Labor, Arlington, Virginia, for
t he Respondent;

Scott Mullins, Esq., Coeburn, Virginia, for the
I ntervenor.

Mary Lu Jordan, Esq., United M ne Wbrkers of
Anerica, (UMM), Washington, D.C., for the

I ntervenor.

Bef ore: Judge Koutras
St at enent of the Proceedings

These consol i dated proceedi ngs concern Notice of Contests
filed by the contestant (Island Creek) pursuant to section 105(d)
of the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
815(d), challenging the legality of two section 107(a) i mi nent
danger orders, and one section 104(a) significant and substantia
(S&S) citation issued by MSHA m ne inspectors. Pursuant to the
contestant's request, an expedited hearing was held in Abingdon
Virginia, on Decenmber 19 and 20, 1990, and the UMM's request to
i ntervene, made on the record at the hearing, was granted w thout



~593

objection. The parties filed posthearing briefs, and | have
consi dered the argunments nade therein in the course of ny
adj udi cati on of these matters.

| ssues

The issues presented in these proceedi ngs include the
following: (1) whether the conditions cited in the contested
i mm nent danger orders were in fact immnent dangers warranting
the mine closure and withdrawal of miners; and (2) whether Island
Creek violated the cited mandatory safety standard in issue in
Docket No. VA 91-48-R, and if so, whether the violation was
significant and substanti al

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30 U S.C
0 301 et seq

2. Sections 104(a), 105(d), 107(a) of the Act.

3. Mandatory safety standard 30 C. F. R O 75. 316.

4, Comm ssion Rules, 29 C.F.R 0O 2700.1, et seq.
Stipul ations

The parties stipulated to the follow ng:

1. The subject Virginia-Pocahontas No. 3 Mne is
subject to the 1977 Mne Safety and Health Act.

2. The subject proceedings are subject to the
jurisdiction of the Comri ssion and the presiding judge.

3. MSHA Inspector Arnold D. Carico was acting in his
capacity as a designated representative of the
Secretary of Labor when he issued the contested section
107(a) Order No. 3354742, and contested section 104(a)
Citation No. 3354743.

4., MSHA Inspector Claudy J. Scamell was acting in his
capacity as a designated representative of the
Secretary of Labor when he issued contested section
107(a) Order No. 3508496.

5. True copies of the subject orders and citation were
served on the contestant or its agent as required by
the Act.
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6. On Decenber 5, 1990, M. C W Settle, Island
Creek's de-gas foreman, was wi th MSHA I nspector
Arnold D. Carico at the No. 4 entry of the No. 9 devel-
opnent and took a met hane reading at a | ocation 1-foot
out by the stopping and 1-foot down fromthe top of the
roof, and he recorded 3.5 percent nethane at that
| ocation (Tr. 188).

Di scussi on

The orders and citation issued in these proceedi ngs are as
fol |l ows:

Docket No. VA 91-47-R

Section 107(a) | mr nent Danger Order No. 3354742, issued at
11:25 a. m, on Decenber 5, 1990, by MSHA | nspector Arnold D
Carico, states as follows:

Met hane concentrations were detected coning through
per manent stoppings erected across the bl eeder entry
connectors between the gob and the South Miin bl eeders
at the following |locations and in the foll ow ng
concentrations (as indicted by a R ken nethane
indicator): No. 2 entry of No. 10 devel oprment South
(sic); No. 4 entry of No. 9 devel opnment South - 8.3%
No. 4 entry of No. 8 devel opnent south - 7.6% Citation
No. 3354743 is being issued with and as contributing to
this order.

The inspector ordered the w thdrawal of all underground
areas of the mne. The order was term nated on Decenber 6, 1990,
by MSHA | nspector Claudy Scamell, and the term nation notice
states as foll ows:

The net hane concentrations com ng through the permanent
st oppi ngs erected across the bl eeder entry connectors
bet ween the gob and the south main bl eeders have been
reduced to 3.6% of nethane or less in all entries from
11 devel opnent south to 8 devel opnent south.

Docket No. VA 91-48-R

Section 104(a) "S&S" Citation No. 3354743, issued at 11:25
a.m, on Decenber 5, 1990, by MSHA |Inspector Arnold D. Carico,
cites an alleged violation of nandatory safety standard 30 C. F. R
0 75. 316, and the cited condition or practice is described a
fol |l ows:

The ventil ation, nethane, and dust-control plan
approved for this m ne was not being conplied wth.
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Item 10 of the plan requires that "Bl eeder entries shall be
connected to those areas fromwhich pillars have been wholly or
partially extracted at strategic |ocations in such a way as to
control air flow through such gob areas, " Per manent

st oppi ngs were erected across all connectors between the gob and
the south main bleeders at Nos. 8, 9, and 10 devel opnent, and had
been plastered to mnimze | eakage fromthe gob to the bl eeders.
Met hane was detected at the follow ng | ocations and
concentrations | eaking through these stoppings: No. 2 entry of 10
devel opnent - 6/2% No. 4 entry of 9 development - 8/ 3% No. 4
entry of No. 8 Dev. - 7.6%

According to m ne managenent, the only | ocations where
air is being intentionally regulated fromthe gob area
are at No. 11 devel opnment (tailgate) connectors and No.
1 devel opnent connectors to the nmain bl eeders and nmain
returns.

The inspector did not include an abatenment tine as part of
the citation. However, Inspector Scammell nodified the citation
on Decenber 6, 1990, and fixed the abatement tine as 9:00 a.m,
Decenber 20, 1990.

Docket No. VA 91-49-R

Section 107(a) | mr nent Danger Order No. 3508496, issued at
11:45 a. m, on Decenber 13, 1990, by MSHA I nspector C audy J.
Scammel |, states as foll ows:

Met hane concentrations were detected comi ng through
per manent stoppings erected across the bl eeder entry
connectors between the gob and the south mains bl eeders
at the following |ocations and in the follow ng
concentrations (as indicated by a Ri ken nethane
indicator): No. 2 entry of No. 10 devel opnent south,
6.2% No. 4 entry of 9 devel opnent south, 6.3% No. 3
entry of 9 devel opnent south, 6.2% No. 2 entry of 9
devel opnent south, 6.0% No. 1 entry of 9 devel opnment
south - 5.5% No. 4 entry of 9 developnent south, 6.7%
No. 3 entry of 8 devel opment south, 5.4% No. 2 entry
of 8 devel opnent south, 6.2% No. 1 entry of 8
devel opnent south, 7.6% Bottle sanples were collected
to substantiate this order.

The inspector order the wi thdrawal of all underground areas
of the m ne.
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MSHA' s Testi nony and Evi dence

MSHA | nspector Arnold D. Carico, testified that he is a
m ning engineer and is famliar with the subject mne and has
visited it approximately 15 tinmes since 1978. He confirmed that
he visited the m ne on Decenber 5, 1990, with three other
i nspectors, after his supervisor James Bowman instructed himto
conduct "a quantity/quality survey" of the active south gob area.
He identified exhibit G1 as a mine nmap containing the partia
findings nade by the inspectors on Decenber 5. He confirned that
his duties include the review of mne and ventilation maps,
participating in underground inspections relating to ventilation
and reviewi ng and recommendi ng approval or di sapproval of
ventilation plans (Tr. 13-16).

M. Carico stated that he used an anenmoneter, a Riken
nmet hane detector, and nmeasuring tapes during his inspection, that
the equi prent was properly calibrated, and that the Ri ken
detector is generally accepted as an accurate tool for testing
met hane (Tr. 17).

M. Carico stated that he began his inspection along the No.
12 devel opnent and proceeded inby the longwall face along the
devel opnent entries. He found no ventilation problens or any
signi ficant degree of nethane anywhere in the mne up to that
point. His initial exam nation took place at the |longwall setup
entries where he determined that the air was flowing fromthe No.
12 devel opnent toward the No. 11 devel opment, and that this air
fl ow was normal and expected. He found .2 to .3% nmet hane, which
he characterized as "very small amounts of nethane.” He then
proceeded to the No. 3 and 4 entries, where he took air
measur enents whi ch he found were acceptable. He then exam ned the
"butt-offs," or "dead-end" entries which will eventually be
connected in future devel opnent, and found that they were
properly ventilated. He then proceeded to the No. 11 devel opnent
bl eeder connectors and found no ventilation problens (Tr. 17-19).

M. Carico stated that he next proceeded to the No. 10
devel opnent connectors where he found four permanent brattices
install ed across each of the four entries. He found that air was
| eaki ng through one of the brattices, and he tested the air to
deternmi ne "what was | ocated behind that stopping or brattice." He
tested the air with a Ri ken methane indicator, and the test
reflected 6.2% net hane com ng through the brattice in the No. 2
headi ng. Based on this test, he assuned that there was "a body of
nmet hane" behi nd that stopping. He confirned that methane ranging
from5 to 15%is explosive, and that "with an ignition source and
a sufficient amunt of nethane you could have a m ne expl osion"
(Tr. 21).

M. Carico stated that when he initially found the 6.2
percent nethane, he was concerned, but made no firm hazard
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concl usi ons because of the possibility that it was "a localized
probl em and not an indicator of a |arger problem and not an

i ndi cator of a problemor even a |large body of nethane."” He
bel i eved that the nethane may have been "a snall body of nethane
trapped behind a single brattice" (Tr. 21).

M. Carico confirmed that when he found the nethane in
guestion he was aware of four prior mne fires, and at | east one
pri or methane eruption fromthe mne floor at the |ongwall face.
He believed that two of the fires had possibly occurred in 1973,
prior to his MSHA enpl oyment, and he | earned about them from
di scussions with his co-workers. A third fire occurred in 1976 or
1977, and others occurred in 1983, and they could have been the
sane fire which was never extingui shed. He confirmed that MSHA' s
i nvestigations of the prior fires did not determ ne the source of
the ignitions for these fires. He believed that two of the fires
occurred in the north gob area, and two occurred in the south gob
area (Tr. 23).

M. Carico confirned that he had previously issued an
i mm nent danger order in April, 1990, for explosive m xtures of
met hane emanating through the brattices along the south bl eeders
adj acent to the No. 2 and No. 3 devel opnments. These brattices
were installed because roof falls which have occurred in the
connectors nmade it inpossible to regulate overflow fromthe gob
to the bleeders at that location (Tr. 24). M. Carico was al so
aware of two prior inmmnent danger orders issued by |nspector
Kenneth Omens in 1987 for explosive m xtures of methane through
the brattices separating the gob fromthe bl eeder entries at the
top end of the south bleeders in the No. 4 devel opnent. He
bel i eved that these conditions were identical to the conditions
whi ch pronmpted himto issue his order (Tr. 26). He confirmed that
the south gob area is approxi mately 8,000 feet by 5,000 or 6,000
feet.

M. Carico stated that the No. 10 devel oprment brattices were
pl astered "to alnost an air tight condition" and that a mnute
anount if air was passing through the brattice hol e where he
found 6.2 percent nethane. He confirmed that |arger quantities of
air was escaping around the brattice perinmeter, but since he is
not permtted to examne an area within 1 foot of the rib, roof,
or face, he did not bother to nake those exam nations because he
realized they would be invalid. He explained that tests near the
roof and rib may result in erroneously high nethane readi ngs due
to liberation fromthe surroundi ng coal strata and they woul d not
be indicative of the air streamor the body of nethane (Tr. 28).

M. Carico stated that he attenpted to take nethane readi ngs
at the other three brattice | ocations at the No. 10 devel opnent,
but he could not do so because he could find no air |eaking
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through the brattices. He then proceeded to the No. 9 devel opnment
where he began meking sinilar exam nations, and at the No. 4
headi ng, which he exami ned first, he found 8.3 percent nethane
com ng through the brattice. At this point in tine, he was
becom ng nore concerned because it appeared that a fairly
substanti al body of nmethane was |ying against the brattices in
the bl eeder connectors, and although he believed that a i mi nent
danger was "probable," he reached no conclusion at that tine, and
bel i eved that he needed to go further (Tr. 29).

M. Carico stated that he then proceeded to the No. 8
devel opnent where he exam ned the air com ng through the brattice
in the No. 4 entry, and he found 7.5 percent methane com ng
through the brattice. He then concluded that there was a
substanti al body of nmethane |ying up against the brattices and
that there was an "associated problent with the ventilation
system because the nethane was not being diluted. He then deci ded
to issue an i mmi nent danger order, and verbally informed foreman
Settle, who was acconpanying him of his decision to issue an
order, and also informed himthat he was issuing a section 104(a)
citation for a violation of the approved ventilation plan (Tr.
30).

M. Carico stated that when he issued the order and
citation, he believed that a nmethane hazard existed, and that
"when you have an expl osive m xture of nmethane the only thing
| acking for an explosion is the ignition source" (Tr. 30). He
further stated that "understanding the history of this
m ne--knowi ng the history of this mne | knew that there were
possi bly ignition sources associated with the gob” (Tr. 31). In
the event of an ignition, an explosion would result. He concl uded
that there was a substantial body of nethane in the gob area
enconpassi ng "probably twelve entries in the formof the bl eeder
connectors back to the gob and npbst probably be associated to
set-up entries" (Tr. 31).

M. Carico stated that one of the possible ignition sources
for the prior mine fires were roof falls in the caving areas of
the longwall units. He indicated that the roof contains massive
sand stone with layers of quartzite, and that quartzite is
"hi ghly sparked and has been known to ignite bodi es of nethane"
(Tr. 32). He also believed that a face ignition could possibly
propagate into the gob area and ignite the nethane in the gob
adj acent to the longwall face.

M. Carico identified other possible sources of ignition as
wel di ng or cutting along the face, open flames, bolting metals
which could ignite nethane emanating fromthe nmine floor, and
possi bly spreading to the gob. He also believed that any work
connected with ventilation repairs and adjustnents in the bl eeder
entries, and sparks created by the use of hammers on the netal
brattices, would be potential sources of ignition. A m ne
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expl osi on of any proportion would involve fatalities, and he
believed that the entire mne and the 85 enpl oyees who were
under ground woul d be exposed to this hazard (Tr. 34). In view of
the history of unexplained mne fires, and the possible ignition
sources, he concluded that it was "fairly |likely" that death or
serious injury would have resulted if mne operations were to
continue (Tr. 35).

M. Carico stated that he issued the citation because he
believed that the ventilation system was i nadequate because of
insufficient air regulation between the bl eeder entries and the
gob to maintain nmethane levels at or below the explosive lint at
safely accessi ble areas used for exam nations (Tr. 40).

M. Carico identified exhibit G4, as the approved
ventilation plan, and he believed that the respondent viol ated
section 10(a) which appears on page 4 of the plan, because the
brattices erected across the entries were air tight and did not
i nduce the drai nage of gob gas fromall portions of the gob (Tr.
42-43). M. Carico stated that |ongwall coordi nator and acting
m ne superintendent Bill Meade confirmed that the only ot her
pl ace where air was being regulated was at the No. 1 devel opnent,
and he (Carico) concluded that brattices were al so constructed at
the remaining No. 1 through No. 7 devel opnents. M. Carico
confirmed that the air intake for the gob area was in the No. 12
devel opnent, and he expl ained how the air was coursed through the
area. He confirmed that he did not nmeasure the airflow entering
the gob (Tr. 43-44).

M. Carico stated that the citation "helped to define the
cause of the imm nent danger,” which in this case was a body of
expl osive methane |ying against the cited brattices, and that the
i ssuance of the citation would provide a nmeans for abating the
violation (Tr. 46). He confirned that the citation has not been
abated, and that a term nation date of Decenber 20, 1990, was
subsequently established. He confirmed that when he visited the
m ne the evening before the hearing, he found no significant
changes whi ch would cause himto terninate the citation. He
further confirned that he found that additional netal brattices
had been installed between the cited brattices and the bl eeder
entrances at all |ocations fromthe No. 10 devel opnent to the No.
6 devel opnent, but he did not believe that these additiona
brattices would induce the drai nage of gob gas fromall of the
gob areas, and would only result in | ess | eakage or |ess exchange
fromthe gob to the bleeder entrance (Tr. 48).

M. Carico confirnmed that he took nethane readings at the
newl y constructed stoppings, and although the results were
significantly | ess, he was unable to physically exam ne the
original brattices behind these newly erected stoppings to
determ ne whether the previously found expl osive m xtures of
met hane were still present (Tr. 48-50). He did not believe that
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t he new stoppi ngs reduced the danger of the methane accunul ati ons
whi ch pronmpted himto issue the order, but that they may have
precluded an ignition source fromthe bl eeder side of the
stopping. He also believed that the work performed to construct
the new netal stoppings introduced another potential ignition
source (Tr. 51).

M. Carico stated that the stoppings and regul ators were
used to ventilate the gob area and to regulate the airfl ow
through that area. Although the stoppings are part of the
approved ventilation plan, a lack of sufficient regulators
causi ng accunul ati ons of nethane would be a violation of the plan
(Tr. 54). He confirnmed that the ventilation schematic which
appears on page 16 of the plan reflects two stoppings and two
regul ators in each set of entries, and that these are typica
exanpl es of the stoppings and regul ators which he found in the
No. 3 and No. 4 headings (Tr. 56).

M. Carico confirned that he took sone air bottle sanmples on
December 5, 1990, but that they were lost in the mail. He stated
that this did not affect the issuance of his citation, and he
confirmed that bottle sanples taken by Inspector Scammell a week
| ater were received and anal yzed (Tr. 65).

On cross-exam nation, M. Carico stated that he reviewed the
ventilation plan in August, 1987, and that subsequent reviews are
required every 6 nonths. He confirned that as of Decenber 5,

1990, the mine was in conpliance with the plan requirenents for
the bl eeders and the gob. He stated that since mning is dynamc
changed conditions mght require re-regulation of the air, and if
this is not done, a plan violation may occur. He confirmed that
the inspections conducted by the other inspectors in the south
gob return and other mne areas on Decenber 5, 1990, did not
result in any violations in those areas. He al so confirned that
the area between the No. 10 devel opnent and the back of the
active longwall reflected no problems with the ventilation in
that area (Tr. 65-69).

M. Carico stated that the brattice which he initially
tested was constructed of concrete block and a pl astered over
surface. He was not surprised to find the brattice and confirnmed
that it was used to control the airflowin the bl eeder systemto
the bl eeder entries. He was standing in the bl eeder entry, and
the gob was on the other side of the stopping. He explained that
he tested the stopping by running his hand across the stopping
face in order to feel any escaping air. After finding areas where
air was comng through small "pinhole-type areas,"” he placed the
smal | tube attached to the inlet end of the Ri ken nethane
detector in the crack and took a nmethane reading. He agreed that
this test would not indicate what was going on in the bl eeder. He
confirmed that if he wanted to take a nethane reading in
accordance with the regul ati ons he woul d have tested
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12 inches fromthe roof, face, and ribs. However, since the
brattice is only a ventilation appliance, and not a roof, face,
or rib, there was no restriction as to where he could take his
sample (Tr. 71-72).

M. Carico confirnmed that he did not determi ne the quantity
of air in the bleeder at the stopping area where he found 6.2
percent nethane, and that he woul d expect the nethane bl eeding
through the stopping to mix with the air in the bl eeder and be
carried through the bl eeder entries and eventually out through
the exhausting fan shafts. He stated that he was neasuring gob
gas at the brattices, and was not concerned about the gob gas at
that particular location. H's concern was that his test indicated
the possibility of a |arger body of nethane than what was
indicated by his test (Tr. 74).

M. Carico stated that nethane gas com ng out of a borehol e
can be neasured, but that he took no such nmeasurenents. He agreed
t hat borehol es which bleed off methane out of the m ne enhance
t he avail abl e underground ventilation. He al so agreed that the
gob area of the mine in question is expected to have expl osive
concentrations of nethane in sonme |ocations, and that it is
i npossible to get it all out of the mne (Tr. 75-76). He
expl ained that the nethane is in an area which |iberates |arge
gquantities of nmethane and that vertical boreholes are drilled
fromthe surface to intercept the gob fall areas where coal has
been extracted to draw out the methane with vacuum punps or fans
(Tr. 77).

M. Carico believed that one would not expect to find gas
behi nd the stopping if the bl eeder systemis functioning
properly. He confirned that he was famliar with the functioning
of the m ne bleeder system and using the nmne map as a
reference, he explained how and where the air is coursed through
the gob. He confirned that one cannot safely wal k through the gob
area because of the hazardous roof conditions. He also confirmed
that while some of the air may find its way into the actual gob
area, it essentially ventilates the periphery of the gob, and the
met hane is supposed to come out of the gob area through the edges
into the bl eeder system and out of the mine (Tr. 79-83). He
assuned that the stoppings were constructed to regulate the gob
so that it would function in a manner that woul d keep expl osive
met hane | evels fromexiting the gob at the bl eeder connectors
(Tr. 83-84).

M. Carico confirmed that his 6.2 percent reading was made
at the stopping in the No. 2 entry of the No. 10 devel opnment, but
that he could not take readings at the other stoppings in that
devel opnent | ocation because the | eakage around the stopping
perimeter was within a foot of the mne roof or rib and no
readi ngs coul d be taken there because they may be artificially
hi gh and not representative (Tr. 84-86).
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M. Carico stated that he did not test the anobunt of oxygen
goi ng through the pinholes in the stoppings which he tested and
that he does not usually make such oxygen tests unless he has
reason to believe that there mght be a problemwth the flow of
oxygen. He agreed that oxygen is definitely a factor in deter-
m ni ng whether there is an explosive concentrati on of nethane,
and in the absence of any neasurements of the oxygen coni ng
t hrough a pinhole, one cannot tell if there is an expl osive
m xture of nethane behind the stopping "with a sole finding of ny
nmet hane | evel" (Tr. 87).

M. Carico confirnmed that unless certain precautions are
taken, welding and cutting is not permtted in the bl eeders which
are return air courses. He agreed that welding is not a nornal
dai |y operation which is done in a return air course, and that it
is even less |likely that such work woul d be done in a bl eeder
(Tr. 89).

M. Carico confirned that although he believed that the
st oppi ngs prevented the drai nage of gob gas, the ventilation plan
does not state where such drai nage has to occur. However, he
i ndi cated that the plan states that drainage has to occur at
"strategic locations,"” but that these words are not further
defined in the plan. He confirned that Island Creek nay determ ne
the strategic locations as long as it neets the requirenent for
controlling the airflow through the gob. However, the ventilation
has to insure that explosive gas mixtures do not reach safely
accessi bl e areas where people are nornmally required to work or
travel (Tr. 91).

M. Carico conceded that although he only referred to the
second sentence of the applicable ventilation plan provision in
his citation, he believed that all of the | anguage was
applicable. He agreed that the first part of the second sentence
was conplied with and that "the bl eeder entries were connected to
those areas in which pillars have been wholly or partially
extracted" and that the bleeders are connected at sufficient
intervals to control the gob gas as it comes out. He stated the
basis for his citation as follows at (Tr. 94):

Q And so your basis for the citation was that you
found sone nethane in explosive concentrations com ng
t hrough a pinhole, you drew the conclusion that there
was sone amount of nethane on the other side, is that
correct, of the stopping on the gob side?

A. That's correct.

Q And fromthat you concluded that the conpany's
bl eeder system was not working properly?

A. Yes.
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Q O was not constructed properly?

A. Yes, sir.

M. Carico agreed that except for the gob dome and fal
area, the high place in the gob area, according to the nap
contour lines, is in the area where he took his measurements and
i ssued the citation and order. He al so agreed that nethane is
lighter than air and will |eak out at the highest place it can
even though it is enroute out of the mine (Tr. 97).

In response to further questions, M. Carico confirmed that
in testing the face of the brattices, he placed his Ri ken nethane
monitor in the cracks because any sanpling outby the face of the
brattice would not have given him"a true representati on of what
was actually behind the brattice" and any net hane woul d have been
diluted outby the brattice (Tr. 98). He believed any expl osive
nmet hane | eakage froma roof or face where coal is being cut would
constitute a controlled, small body of nmethane, or "face
ignitions or pops," as distinguished froma "substantial body of
met hane and apparently not controlled” behind the brattices in
question (Tr. 99). He confirmed that face ignitions have occurred
at the mne, but he could not state how many may have occurred or
when they occurred (Tr. 99).

Al though M. Carico stated that there was a potential for a
face ignition at the longwall face, he stated that "I'm not
prepared to, you know, evaluate as to what the potential is" (Tr.
100). He confirned that the |ongwall working faces were "severa
t housand feet"” fromthe stoppings where he found | eakage, and
while there are sone established bl eeder points for the abandoned
north gob area, there are none for the cited south gob area. He
further confirnmed that the m ne operator is required to exam ne
the gob area and stoppi ngs weekly by traveling the bl eeder
entries and exanmning the brattices "to see that they're stil
serving the purpose for which they were erected" (Tr. 103).

M. Carico stated that nethane "face inundations" have
occurred at the mine in 1985, and he explained that this occurs
"where a quantity of nmethane is released at a rate which the
avail able ventilation is not able to dilute it" (Tr. 104). He
stated that this occurred in a new | ongwall panel where coal was
bei ng extracted, and the floor cracked and rel eased severa
hundred t housand cubic feet of nethane in a matter of m nutes and
"over-rode" the intake air being delivered on the longwall face
and "backed the ventilation up for at |east a hundred feet outhby
the longwall face" (Tr. 104). If there had been an ignition, he
"supposed” that it could have traveled 2,000 feet (Tr. 105). He
confirmed that this incident, as well as the prior mne fires,
were within his "collective know edge" when he issued the
i mmi nent danger order on Decenber 5, 1990, and that those factors
"definitely contributed to ne having nmore concern possibly for
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this mine or, in fact, for this mine that | mght have for sone
of the other mines, you know, where no findings |ike that had
been made, where those occurrences hadn't taken place" (Tr. 106).

M. Carico stated that if methane expl oded next to a
stopping, it would blow out the stopping and | eave an open area
for nethane to flow out of the gob. Any resulting negative
ventilation pressure would then draw uncontroll ed bodi es of
nmet hane out through the open bl eeder entries and "involve the
entire mine" (Tr. 114). M. Carico believed that the method he
used for testing for nethane in the gob on Decenber 5, was
sufficiently accurate to indicate that the condition existed. He
further stated that he would have liked to have had better access
to the gob area to make a better determi nation as to how the gob
was being ventilated, and would have |liked to have been able to
deternine exactly how | arge the body of methane was in order to
know "the entire facts concerning it." However, he could not do
this in this case because the gob area was physically bl ocked by
cribs which were installed fromrib to rib, and he would only be
able to go inby for 10 or 15 feet. If he were able to trave
behi nd the gob area, and assuming it were safe to travel there,
he may have been able to determine the airflow along the set-up
entries, or whether it was conpletely stagnant (Tr. 115). He
confirmed that in all of the places where he tested the
st oppi ngs, they were all physically obstructed and he coul d not
enter the gob areas (Tr. 116). He was aware of no other nethod in
the ventilation plan for checking in behind the stoppings, and he
did not know how Island Creek checked these areas (Tr. 117).

M. Carico confirmed that he did not review the preshift
reports for the periods prior to Decenber 5, to determ ne whether
the areas had been inspected and whet her any nethane readi ngs
were previously taken, and he stated that this "was an om ssion
on ny part" (Tr. 117). In response to further questions, M.
Carico explained how long it took himto performhis tests with
the Ri ken met hane detector, and he confirmed that it was his
judgment that there was an approxi mate vol ume of "tens of
t housands of cubic feet of nethane behind the stoppings,” and
that his conclusion in this regard was "based on my findings of
what was passing through that stopping and knowi ng that these
areas were interconnected inby those stoppings" (Tr. 122).

MSHA | nspector Claudy J. Scamell, stated that he was
famliar with the subject mne and that he conducted regul ar
i nspections there for approximately 6 nonths in 1987 and for
approximately 9 nonths in 1990. He confirnmed that he was with
I nspector Carico on Decenber 5, 1990, but that he went to the
intake side of the longwall tail at the No. 12 devel opnent to
conduct his inspection, and upon inspecting that area he found
not hi ng out of the ordinary. He confirned that he | earned that
M. Carico had issued his order and citation for nethane
accurul ati ons at the bl eeders on his way out of the mne and that
he
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di scussed themwith M. Carico after he had ordered the
wi t hdrawal of m ners.

M. Scamrel| stated that he returned to the m ne the next
day on Decenber 6, with his supervisor and went to the area where
M. Carico had issued his Decenber 5, order. He started his
i nspection at the No. 11 devel opnent, and proceeded to the No. 8
devel opnent. He detected no changes in the stoppings or the
conditions previously cited by M. Carico, and he took nethane
readings with a Riken and a CD210 net hane detector. The Ri ken
detector had been calibrated that same norning, and the readi ngs
whi ch he took included the "highest"” reading of 7.6 percent
met hane. He did not know what the | owest readi ng was, but stated
that "there were sonme below 5% " The only changes which he
observed with respect to the stoppings cited by M. Carico "was
that the stoppings had sone plaster added to them trying to sea
the cracks, | presunme." He confirned that he took his nethane
measur enents approximately an inch to a half-inch "right near the
cracks where air was com ng through,” and that he nmeasured the
nmet hane at each of the entries in the east devel opment, and the
hi ghest readi ng he nmeasured was 3.6 percent nethane. Under the
circunstances, he term nated the order previously issued by M.
Carico on Decenber 5 (exhibit G2, Tr. 126-132).

M. Scamel| stated that he next visited the mine on
Decenmber 13, 1990, with his supervisor to determ ne whet her any
st oppi ng changes had been nade and to follow up on the Decenber
5, citation issued by M. Carico. He confirnmed that he checked
the bl eeder entries at the No. 11 devel opment, and found "nothing
out of the ordinary," and found no excessive or explosive |evels
of methane (Tr. 133). He then proceeded to the No. 10
devel opnent, where he tested the No. 4 and No. 3 entries and
found net hane below 5 percent. He could not recall the exact
readi ngs, but confirmed that they were below 5 percent. He then
tested the No. 2 entry and found 6.2 percent nethane. Although he
believed that this reading warranted an i mr nent danger order, he
decided not to issue it at that time because he wanted to make
sure that this was not a pocket of nethane in an isol ated area,
and wanted to check further.

M. Scamel | confirnmed that he was aware of the prior mne
fires of unknown origin. Two of the fires occurred prior to the
time he becane an inspector, and at |east three of them were gob
fires. However, he had no idea on which devel opnment or which end
of the gob the fires occurred. He believed that roof falls had
occurred in the gob area, and stated that "the gob wall always
has falls on it. That's the purpose of it" (Tr. 135).

M. Scammel| stated that he then proceeded to the No. 9
devel opnent and found nethane in excess of 5 percent at all four
of the bleeder entries where he took nmethane readi ngs at the
st oppi ngs where he detected air com ng through the cracks. He
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confirmed that he took his readings a half inch or an inch close
to the cracks, and found 6.3 percent nethane at the No. 4 entry.
Al t hough he believed at that tinme "that there was a nethane
probl em again,” he wanted to check across to at least the No. 8
devel opnent before meking any final immnent danger decision. He
then proceeded to take additional readings, and the |ast reading
he took was in the No. 1 entry of the No. 8 devel opnent where he
measured 7.6 percent nethane. He confirmed that all of his

readi ngs for a row of eight entries were above 5 percent nethane,
and he then advi sed conpany representati ve Wirkey that there was
an i mm nent danger and that he was to withdraw all miners
(exhibit G5, Tr. 135-138).

M. Scamrel| stated that at the tine he issued the order he
bel i eved that the methane concentrations in excess of 5.0 percent
| eaki ng through the stoppings in question presented a hazard, and
that the presence of an ignition source "would be all that it
woul d take to blow up the entire mne" (Tr. 139). He believed
that any sparks froma roof fall, which was possible in the gob
area, would constitute an ignition source. He confirmed that one
cannot really determne the kinds of falls in the gob area, but
that "constant" falls are occurring where the coal is being
m ned. When asked about the frequency of any falls, he stated
"it's quite often. | ready don't know' (Tr. 140).

M. Scamrel| stated that any nmethane ignition occurring at
the longwal |l face could possibly propagate fromthe face |ine of
the longwall, but that his "mjor concern" was a gob roof fall
He confirmed that there were no other ignition sources that posed
a risk of igniting the nethane which he found. He believed that
any net hane explosion resulting froma gob roof fall would result
in fatal injuries to the 85 mners on the day shift, and that
such an event was highly likely if normal mning operations were
continued (Tr. 141).

On cross-exam nation, M. Scammell| stated that he was
concerned about "a conbination” of roof falls in the bl eeder and
the gob on either side of the stopping, "just in that genera
area" (Tr. 143). He confirmed that he did not know what was
behi nd t he stoppi ngs when he made his nmet hane readi ngs, and that
it was possible that the roof on the gob side of the stoppings
was "cave tight." He then conceded that he was not concerned
about any roof falls other than behind the stoppings, and that a
roof fall 100 feet away from any nmethane woul d not make any
difference (Tr. 142-145). M. Scamrell confirned that he made no
nmet hane readi ngs out in the bleeder entries and that any nethane
bl eedi ng t hrough the stoppings into the bleeders would be dil uted
(Tr. 146). He also confirmed that he took no air neasurenments to
determ ne how much air was going into the gob area fromthe No.
12 devel opnent area, and he had no know edge as to how nuch air
was coning "out the other end" (Tr. 148). He conceded that he did
not know what was going on in terns of ventilation in the
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gob, and that he was just concerned about what he thought was on
t he other side of the stoppings (Tr. 148).

M. Scamrell confirnmed that he took three bottle sanples "as
close to where | got the original methane readings" to
substantiate his order, and he identified exhibit C-1 as a phone
nmessage received from I nspector Carico comrunicating the result
of the bottle sanples (Tr. 158). M. Scammel!| confirnmed that he
made ni ne Ri ken met hane readi ngs to support his order, but only
took three bottle sanples. He confirmed that he took no bottle
sanpl e at the stopping where he found 7.6 percent nethane because
he had no nmore bottles. He confirmed that the bottle sanples
showed 5.4 percent, 5.09 percent, and 5.75 percent nethane, but
he was not sure of the locations where these sanples were taken
(Tr. 160-163).

Roy D. Farmer, testified that he has worked at the m ne
since Cctober 1975, and that he serves as chairnman of the safety
conmittee and president of the UMAA Local 1640, which represents
the mners. He stated that in his capacity as the mner's safety
representati ve he began inspecting the bleeders in 1976, and has
continued to do so to the present. He has made vari ous met hane
tests in the areas in question with a R ken gas detector and
confirmed that this instrunent is generally accepted by the
m ning industry for testing nethane and that the detectors are
calibrated by the conpany's safety departnent. He stated that he
has in the past found nmethane in excess of 5 percent, and if
net hane at that level is found at the stopping line all miners
are imedi ately withdrawn fromthe mne (Tr. 166-169).

M. Farnmer stated that beginning in 1976, each of the
devel opnents had a regulator in the No. 1 and No. 4 entry of each
devel opnent. One could travel through the regulators into the
set-up entries to check for nmethane and withdraw mners if the
met hane exceeded 5 percent. As the mne devel oped and the gob
area increased there were problens with controlling the methane
and the conpany erected permanent stoppings where the regul ators
used to be. Since this was done, the only nethod for checking the
nmethane is to feel along the stoppings for any | eakage and insert
the Ri ken detector into the crack to check for nethane. If one
finds a reading above 5 percent, it was his opinion that it would
be indicative of a buildup of nethane behind the stopping in the
set-up entry (Tr. 170).

M. Farner stated that prior to the sealing of the
regul ators, any increased |evels of nethane could be dealt with
by opening or closing the appropriate regulator to allow air to
flowto the set-up entries to sweep out the gas. In his opinion,
the sealing of the regulators has resulted in the "bottle
necki ng" of the nethane and "there's no where for it to go." Any
detection of methane coming through the stopping would, in his
opinion, indicate that the air is not sweeping through and is not
bei ng
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properly regulated to nove out the methane. M. Farnmer did not
know why the stoppings have been erected, and in his opinion, a
door could be installed in a stopping to allow one to go through
and check the other side with a Ri ken detector rather than
putting it against any "pinhole" crack in the stopping itself. He
bel i eved that such a door in the stopping would solve the

probl em and that the problens which have been created have
resulted fromthe renoval of the regulators and the erection of
solid stopping lines over all four connecting entries in each of
t he devel opnents. This prevents anyone from physically going into
those areas to check them and prevents any adjustments to the air
sweepi ng those areas (Tr. 171).

On cross-exam nation by M. Biddle, M. Farmer confirnmed
that he knew of no reason why the conpany woul d want to keep
met hane in the gob area behind the stoppings. He stated that the
deci sion by m ne managenent to elinmnate the regulators began "in
the eighties" when a "new managenment team came on board" and
someone nmade the decision to erect the stoppings. He agreed that
t he decision was made for some reason, but he did not know the
reason. He confirnmed that prior to the erection of the stoppings,
if 5 percent nethane was found anywhere in the mne, including
the stopping line, the set-up entries, and the bl eeder
connectors, the men were withdrawn fromthe mne. He confirned
that no one was withdrawn if 2 percent nethane were found in the
bl eeders (Tr. 173). M. Farmer agreed that the purpose of
bl eeders is to take the nmethane out of the mne, and he agreed
that in a "windy bleeder” with a "lot of volume of air going
t hrough, " any net hane which may be 80 percent will decrease in
volunme as it courses through the bleeder (Tr. 174).

In response to questions by M. Jackson, M. Farner stated
that the bl eeder systemis designed to sweep the periphery of the
set-up entries. The gob "done area," or "big fall area" however,
is sealed off and supported by barrier block so that air can
sweep through that area. He confirnmed that high |levels of methane
may go through a bleeder at tines due to the rel ease of pockets
of nethane, and if they are in the explosive range, it would not
be safe for anyone to be in the bleeder (Tr. 175-176).

M. Farmer stated that he is famliar with the m ne
ventilation plan, and that he or a menber of the safety commttee
has revi ewed the plan and expressed the union's concerns about
the stoppings, but have received no response. He distinguished
the gob area fromthe set-up entries which he believed was the
peri phery area where the sweeping of methane was needed. He
bel i eved that regulators at different |ocations in the set-up
entries could be opened and cl osed as needed to redistribute and
redirect the air, and without these devices, there is essentially
no control of the air. He further believed that nore regulators
are required in the south bleeders to keep the nethane bel ow 5
percent (Tr. 183).
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M. Farnmer confirnmed that during his inspections, both he
and the conmpany have found nmethane in excess of 5 percent "nuner-
ous tinmes" in the sane manner found by the inspectors, and nen were
wi t hdrawn by managenment. Corrective action was taken by renoving
a stopping "sonetinmes," opening or closing a regulator when it
was there, plastering the stopping to seal it tighter, or
erecting another stopping to prevent anyone from goi ng where the
methane is. It was his understanding that the conmpany in this
case erected nmetal stoppings in the No. 6 through No. 10
devel opnents and | eft a panel out of each side of the stopping so
that air fromthe bl eeders could course around the stopping (Tr.
185). However, the inspector cannot travel to the origina
stoppi ng areas to determ ne whether any methane is still there
because of the new netal stoppings which are barriers.

Contestant's Testinony and Evi dence

Eddie G Ball, nmine manager, testified as to his duties and
responsibilities and his mining experience. He stated that the
mne is located in Vansant, Virginia, and that it is a shaft mne
approximately 1,400 feet underground. The annual coal production
for 1990 is 1.7 mllion tons, continuous mners are used for mne
devel opnment, and the primary source of mning is the | ongwal
system The m ne enpl oys approximately 330 miners, including 276
hourly m ners, working three shifts a day (Tr. 189-192).

M. Ball identified exhibit C-2 as a mne map, and he
confirmed that the green markings show the intakes, and that the
returns are marked in red. The red arrows at the areas across the
map show the gob areas which are previously devel oped and
m ned-out | ongwall panels where the roof has caved in after the
coal was extracted. The gob areas are ventilated by intake air
which is coursed through the gob fromthe head and tail of the
Il ongwal | and splits off the longwall, and he expl ai ned how t he
air travels into the bl eeder systemto ventilate those areas. M.
Ball confirnmed that the longwall panels fromthe No. 1 through
No. 10 devel opments were 5,620 feet long, and that the [ast two
panel s have been shortened (Tr. 192-199).

M. Ball stated that a sealant material is used to seal the
st oppi ngs, and he confirmed that the stoppings were originally
install ed as the devel opments progressed in order to control the
air. The regulators are still in place, but they are closed and
seal ed so that the pressure can be controlled "to nmake the gas
flowin the way we want it to and get it to mx to come out in an
acceptable manner." If the stoppings were renoved, he woul d | ose
control of the air and there would be no way to direct it. This
will result in a high concentration of nethane com ng out early
into the bl eeder system and he woul d be unable to control and
push the air across the old set-up entries. The | oss of pressure
woul d result in a concentration of methane into the bl eeder
system and "the rest of the gob area will go dead" with no air
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goi ng through. The stagnate air will result in high
concentrations of standing nmethane in each bl eeder connector (Tr.
201).

M. Ball confirmed that he was famliar with the m ne
ventilation plan and its bl eeder system provisions, and he
believed that he was in conpliance with the plan. He stated that
the bl eeder system has been previously inspected by MSHA that
three ventilation surveys were conducted by MSHA prior to
I nspector Carico's inspection, and that he was inforned that the
ventilation systemwas in excellent condition. He confirmed that
M. Carico first informed himin April, 1990, that the
ventilation system was out of conpliance (Tr. 202).

Referring to the applicable ventilation plan provision, M.
Bal| stated that each of the nunbered devel opnments shown on the
m ne map are connectors to the bl eeders and that they are m ned
into the bl eeder from each devel opnent as it is driven, and that
each of the four entries in the devel opnents are connected at
strategi c locations. Although stopping have been erected across
the entries, he still believed that there is a connection between
the gob and the bl eeder even though the stoppings are there. He
is satisfied that these connections are at strategic |ocations
and that the stoppings control the air flow through the gob area
in such a way as to mnimze the hazard from expansi on of gob
gases due to atnospheric change. |f the stoppings were renoved,
he woul d be out of conpliance with the ventilation plan provision
i n question because he would be unable to control or direct the
air or nethane to any given location (Tr. 204-205).

M. Ball stated that he was famliar with the Decemnber 5,
order issued by M. Carico, but was on vacation when it was
i ssued. However, he returned to the mne to investigate the
matter, and |l earned that the methane readi ngs taken to support
the order were being made in the stopping pinhole cracks and not
froma distance of 1-foot where mine nanagenent makes its
readings. M. Ball disagreed with the inspector's belief that
nmet hane readi ngs 1-foot outby any area being tested are limted
to face areas, and he believed that the 1-foot distance for
taki ng such readings apply to all mne areas that nay be tested,
i ncl udi ng stoppings (Tr. 206).

M. Ball disagreed with Inspector Carico's Decenber 5,
i mm nent danger finding because he believed that any expl osive
m xtures of methane are mgrating out of the gob area and are
m xed and diluted with the air to bring themto an acceptable
| evel where people are expected to travel. He confirned the
exi stence of bore holes which are drilled into the gob to
li berate the nethane fromthe top of the gob area to the surface
so that it does not get into the mne ventilation system He was
not concerned about any expl osive concentrations of methane on
the gob side migrating to the stoppings because he believed that
the stoppings and bl eeder system were intended to allow the
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nmet hane to migrate into the bl eeder system at the stopping
| ocations (Tr. 209).

M. Ball confirnmed that he al so investigated the Decenber
13, order issued by Inspector Scammel| and discussed it with the
i nspectors. He learned that the inspectors were "getting the
met hane through the cracks, the sane as on Decenber 5th. They
really didn't know what to do about it." He confirmed that the
i nspectors had sone recomendati ons, which he followed, but this
did not cure the problem because the renmoval of the stoppings
woul d have resulted in the I oss of control of the air (Tr. 210).
M. Ball confirnmed that the mne |liberates approximtely 20

mllion cubic feet of nethane a day fromall sources, and that it
is released fromthe mne strata as it falls behind the advancing
longwall. In addition to the boreholes, the mne has an

under ground degasification program for renoving nethane before
coal is mned by nmeans of a pipeline which renpves nethane

t hrough negative pressure and pipes it to the surface (Tr.
211-212).

On cross-exam nation by M. Jackson, M. Ball stated that
notw t hstandi ng the erection of the stoppings, the bl eeder
entries are nonetheless still connected to the gob. He expl ai ned
the air flow through the devel opnments and gob, and confirnmed that
Island Creek's ventilation departnent has advi sed himof the
direction and amount of air flow through the gob areas, and that
he has made these determ nati ons by observing the direction of
air by throwing a hand full of rock dust in the air. He also
confirmed that he can neasure the air, and has done so, but that
he did not know the percentage of air splitting at the face on
Decenber 5 or 13 (Tr. 213-218).

M. Ball did not believe that the nethane tests by the
i nspectors in the stopping cracks were representative of the air
behi nd the stopping or what was in the bl eeder system He did not
believe that there were big pockets of methane behind the
st oppi ngs, and he suggested that nethane rises to the top of the
st oppi ng because it is lighter and this would explain why sone of
t he net hane readings at the top of the stopping were higher than
t hose made down against the floor. He believed that the air in
the stopping cracks was m xing with the nethane, and he pointed
out that if the air were not mxing with the nethane, there would
be 100 percent nethane behind the stoppings and not the smaller
anmounts found by the inspectors. He believed that the air com ng
t hrough the stopping cracks where the inspectors nmade their tests
was air comng off the longwall through the gob and bl eeder
system and m xi ng with nmethane behind the stoppings trying to
course it into the bleeder systemas it is supposed to (Tr. 226).

M. Ball confirned that the regul ators which have been
seal ed were adjustable, and that attenpts were nade in the past
to renove sone stoppings and open up sone regulators to deal with
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t he net hane problem but that the stoppings were replaced because
pressure was being lost and the air could not be controlled. This
was al so done in April, 1990, when the mne was down for 5 days
whil e certain stoppings were opened up and others erected in an
attenpt to address the problem He confirmed that the April order
was issued "in a conplete different area from where we are now, "
and that stoppings were erected in the area where the present
orders were issued (Tr. 227-231).

On cross-exam nation by M. Millins, M. Ball confirmed that
some of the locations along the |ongwall gob areas in question
have been partially bl ocked by the erection of stoppings, and
sone have not, and that the purpose of partially bl ocking some of
the areas is to restrict airflow He reiterated his view that
opening too many entries will result in a |loss of pressure and
control of the air flow He further believed that the ventilation
plan "works fine for ne," and that the use of the bl eeder entries
conply with the plan (Tr. 232-237).

M. Ball confirned that nmetal "Kennedy" MSHA approved
stoppings were recently installed in front of the cited stoppings
in an attenpt to address the order of Decenmber 13, and he was
i nformed that MSHA was concerned about the migration of nmethane
fromthe gob into the bl eeder system and that by checking the
pi nhol es in the stoppings they could tell there was a buil dup
behi nd the stoppings. The Kennedy stoppings were installed to
prevent any buil dup behind them and he was not prohibited from
doing this. However, MSHA would not abate the order and took the
position that the inspectors had to return to the original areas
where they tested but they could not do so because of the
erection of the new stoppings. He confirmed that no methane
| evel s or any inm nent dangers were found at these new areas, and
M. Ball suggested that if he had installed the Kennedy stoppings
earlier, there woul d have been no orders because there is no
nmet hane at those locations at the present time (Tr. 247).

In response to further questions, M. Ball confirmed that
strategic |l ocations of the bl eeder connectors are determ ned by
management with the assistance of professional ventilation staff
peopl e who anal yze the air flow needs for the mne. He stated
that he was initially informed that the inspectors were concerned
about nethane | eaking into the bleeder entries, but that their
position has changed into a concern for nethane buil d-ups behind
the stoppings (Tr. 251-252). M. Ball stated that while he did
not doubt the nmethane readi ngs taken by the inspectors, he
questi oned the consistency of the readings taken at the higher
and lower pin hole |ocations where air is |eaking through a
st oppi ng, and pointed out that since nethane is lighter than air
it will rise to the top of the stopping. He al so pointed out that
conpany m ne exam ners have regularly tested for nethane 1-foot
out by the stopping and have al ways used this as a reference
poi nt, and they have never been told to use the nethodol ogy
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used by the inspectors in these cases. He saw no distinctions
bet ween a stopping surface and the face, rib, roof, and floor of
a mne where MSHA requires nmethane tests 1-foot fromthose

| ocati ons.

M. Ball believed that any methane tested agai nst the
st oppi ng nmust have a chance to dilute, and that it was incorrect
to place the nmethane detector tube in the pinhole itself because
it does not result in a true reference of what is behind the
stopping. Since gas is lighter than air, by checking higher up on
the stopping there could be a small pocket of methane in one
corner of the stopping which is still trying to come through the
stoppi ng by pressure which is taking it out (Tr. 254-255). M.
Ball stated that the consistent high nethane test results by the
i nspectors is based on the highest readings at the different
devel opnents which they tested, and that if they nade five tests
and received five different readings, they will record and use
only the highest reading (Tr. 255).

I nspector Scamrell was recalled by the court, and he
confirmed that when he conducted his nmethane tests at the face of
t he stoppings and found high readi ngs, he made several checks to
maeke sure that they were "constant and hol ding." He further
confirmed that he woul d have made three or four readi ngs at each
of the stopping pinhole |ocations where he could feel the air, at
the top, bottom or nmiddle of the stopping, but would only record
hi s hi ghest reading as the basis for the order. He followed this
same procedure at each of the bl eeder entries where he tested.
VWhen asked to account for the | ower readings, he responded "t hat
could vary on the half where the crack is. |I don't really know.

It may be the size of the crack. | have no idea" (Tr. 258).

M. Scamrel| stated that if three or four nethane readings
showed | ess than an expl osive m xture of nethane behind the
stoppi ng, and one neasurenent indicates an explosive m xture, he
woul d conclude that "it is all bad," and he would al so concl ude
that the nmethane was being diluted at the | ocations where the
first three sanples showed | ess than an expl osive mxture (Tr.
259). M. Scammell had no know edge of the range of all of the
readi ngs which he took, but stated that "it wasn't one or siXx
percent. It was nore |ike maybe four to six percent” (Tr. 259).

M. Scamel| confirmed that when he returned to the nine on
Decenber 6, to check on the Decenber 5, order issued by |nspector
Carico, he term nated the order after taking additional methane
readi ngs. Wen asked why he did not also term nate the Decenber
5, citation issued by M. Carico, which was based on the sane
met hane readi ngs which served as the basis for the order, M.
Scamrel | expl ai ned that while the nmethane readi ngs were down and
woul d support the term nation of the order, he could not
termnate the citation because he could find no changes which
were made in the ventilation system other than the replastering
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of the stoppings, and he felt that Island Creek was still out of
conpliance with the ventilation plan because no ventilation
system changes were made (Tr. 3). He believed that the reduced
met hane readi ngs were the result of the nmine being idled by the
order and not in production, and while the inm nent danger no

| onger existed, "the citation wasn't cleared up as far as nmking
changes in their bleeder systemfor this to happen again" (Tr.
4). The m ners went back to work after the order of Decenber 5,
was term nated, and he extended the abaterment time for the
citation to Decenmber 20, and he would normally follow up on the
citation to determ ne whether any ventilation changes or

adj ust mrents have been made (Tr. 5). M. Scamrell confirned that
t he met hane readi ngs which he took on Decenmber 6, confirned that
t he met hane through the pin holes was reduced, and that the
ventilation noved the nethane away (Tr. 6).

Richard E. Ray, Ventilation Manager, testified that he hol ds
a B.S. degree in mining engineering, has 11 years of experience
in mne ventilation, including 7 years as a ventil ati on engi neer
with JimWAlter Resources. He explained his duties and confirned
that they include the design of ventilation systenms for Island
Creek's Virginia Mne Division, and directly working with the
operational people at the mine in question. He confirned that he
is famliar with the mne ventilation system the gob area, and
the No. 1 through No. 12 devel opnment areas. He identified exhibit
C-2, as a reproduction of a mne mp which he recently prepared,
and he explained the ventilation in the south gob (Tr. 7-12). He
confirmed that he and a team of engineers conducted a survey of
the ventilation system on Decenber 12, 1990, and that they
measured 225,962 CFM of air being directed toward the | ongwal
face in the No. 12 devel opnent intake, 54,960 CFM of air across
the longwal |l face, and the 170,000 CFM bal ance was directed
toward the top end of the bl eeders. He described the air (CFM
coursing through the other relevant devel opnent |ocations (Tr.
13-18).

M. Ray stated that the stoppings are installed to ensure
proper airflow through the entire gob and to insure that the
north end of the gob "does not go dead." He stated that positive
ventilation pressure nust be maintained to insure that the air is
ventilating the gob, and he explained the airflows and direction
of air flow at the headgate of the longwall at the No. 12
devel opnent face to the top of the No. 1 devel opnent and through
the gob and set-up entries. He confirned that the amobunt of air
going into the bl eeder systemis for the purpose of diluting the
nmet hane which is being drained fromthe gob area. In his
pr of essi onal opinion, and based on his air measurements and
know edge of the system he is satisfied that the gob is being
ventilated (Tr. 18-24).

M. Ray believed that the stoppings in question were
install ed before he was enpl oyed by Island Creek in 1986. He
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confirmed that several efforts were nmade to renove sonme of the
st oppi ngs when the orders of Decenber 5 and 13, were issued and
he expl ai ned what was done. He confirmed that the renoval of the
stoppings resulted in worse problenms fromthe No. 9 devel opnment
to the No. 1 developnent in ternms of gas com ng through the
cracks in the stoppings and out of the top of the No. 1

devel opnent regul ator. He al so expl ai ned that holes or "w ndows"
were knocked out in a nunmber of stoppings to allow air flowto
travel fromthe gob into the bl eeder system and that this
resulted in higher concentrati ons of methane at those |ocations
and at the outby |l ocations at the top of the No. 1 devel oprment.
After a day or so, the stoppings were reseal ed. Additiona
efforts were made to redirect the air to the south bl eeders, and
Kennedy stoppings were also recently installed and the net hane
through the stoppings has been reduced, but as of the hearing
date, the Decenber 13, order had not been term nated by MSHA (Tr.
25-36) .

M. Ray confirmed that bore hol es and vacuum punps are used
to draw nmethane fromthe nine, and he expl ained where the holes
are |ocated and the neasured nethane flows fromthe holes (Tr.
36-41). He did not believe that the nmethane readings taken by the
i nspectors would be an accurate indication of what was behind the
st oppi ngs at the locations where the readi ngs were taken. As an
exanpl e, he cited one bore hole location within a couple of
hundred feet of where "those tens of thousands of hypothetica
cubic feet of nmethane" were | ocated and he confirned that only
167 CFM of 30 percent methane was bei ng exhausted fromthat hole.
This reading was taken during the ventilation survey on Decenber
12, the day before M. Scammell's order was issued. Readings
taken on Decenber 5, were very sinmlar to the one taken on
Decenber 12 "within a few CFMs and within a percentage point or
two of the thirty percent” nethane (Tr. 42). Since nmethane is
lighter than air and seeks the higher spots, he would expect the
hi gher gob el evation areas to have hi gher concentrations of
met hane (Tr. 43).

M. Ray confirmed that he was famliar with the ventilation
plan provision cited by M. Carico, and he was of the opinion
that it was not violated because his survey pressure
differentials reflect the noted airflow volumes com ng out of the
top and bottom of the No. 1 devel opnent, and one can deduce from
these air flows that they are going through the active gob
current. He further confirmed that M. Carico did not discuss the
citation with him and although the survey was done after the
violation was issued, prior data was available, but M. Carico
did not consult it and did not speak to anyone in the engineering
or ventilation department (Tr. 46). M. Ray did not believe that
one can tell whether a gob is being ventil ated adequately by
taki ng measurenents with a Riken detector at a pinhole at a
st oppi ng or several stoppings at the top end of the gob, and that
a survey simlar to the one nade on Decenber 12, would be
necessary to nake such a determ nation (Tr. 50).
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On cross-exam nation by M. Jackson, M. Ray confirned that
did not know the methane concentrations in the set-up entries of
the No. 8 devel opnent because that area is inaccessible. He did
know t he nmet hane concentrations of the bore hole a few hundred
feet fromthat |ocation, and it was bel ow 40 percent. Since gas
flows from high pressure to | ow pressure, he also knew that the
bore hol e gas was being pulled fromthe south, but he could not
prove the range of influence of that bore hole (Tr. 50-52).

M. Ray stated that it was his understanding through
conversations with mne nanagenent that the inspectors wanted to
open up all of the connectors, and that M. Carico indicated that
air should be brought out of some of the connectors to the
regul ators rather than stopping themoff (Tr. 53). M. Ray
confirmed that work on the No. 12 devel opnent panel began in
July, 1990, and that additional bore holes were established in
that panel and the No. 11 panel to deal with increased nethane
liberation resulting from higher coal production in those areas
(Tr. 54-55).

On cross-exam nation by M. Millins, M. Ray stated that
equal enphasis is being placed on ventilating the entire gob
area, as well as the periphery of the gob. Referring to the mne
map, he described the flow of air through the devel opnent panels,
and he indicated that sonewhere near the top of the No. 1
devel opnent panel, air comes out at a volunme of 22,351 CFM He
poi nted out that the first bore hole ever drilled in the gob was
No. 42, and that it has "been maki ng met hane since the Apri
ventilation change," and since it was not "maki ng nethane" for
5-prior years, he believed that this was evidence of the fact
that nethane is being noved across the gob, and that air is
coursing down the bleeder entries (Tr. 58). M. Ray further
reiterated that the use of regulators has not proven successfu
at renovi ng nmet hane out of the stopping pinholes, and he
expl ai ned his reasons for this conclusion. He believed that there
is enough air to push all the nethane through the gob with the
current ventilation system and if the stoppings were opened up
the back end of the gob at the No. 1 devel opnent woul d be
unventil ated due to high resistance (Tr. 61).

M. Ray expl ained the reasons for the recent installation of
the second Kennedy stoppings, and he stated that MSHA's
Arlington, Virginia office was concerned that the problens with
the pinholes would lead to excess concentrations and vol unes of
nmet hane | eaking into the bleeders. M. Ray stated that he wanted
to insure that if there was a possibility of this happening, that
the net hane was being diluted before it got into the bl eeder
system The second stopping will encourage the mxing of air and
any net hane com ng out of the cracks through the connector
crosscut into the bleeders (Tr. 61-62).

he
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Donald W Mtchell, self enployed mning engi neer, was accepted
as an expert in mne ventilation and mne fires and expl osi ons,
and his resunme reflecting his educational background, experience,
and published works in those fields were made a part of the
record (exhibit C5, Tr. 71-72). M. Mtchell stated that he has
been famliar with the subject mne "since the early '70's," has
been involved in a nunber of ventilation studies in the mne, and
was actively involved in 1984 and 1985 when he nmade a study of
the m ne gobs, including the south gob, following a mne fire. He
confirmed that the study was made in his capacity as a consultant
for Island Creek. He further confirned that he has within the
past week, studied the ventilation of the south gob, including an
anal ysis of the pressure differentials and the air flows, and
conparing themwith the "early "80's and '70's," using a map
simlar to exhibit C2, which was given to himby M. Ray (Tr.
73). Based on this information, and map exhibits C-2 and C 3, and
since air always flows fromhigh to | ow pressure, he has
concl uded that any air nmoverment within the gob will be away from
the face and towards the south bl eeder and towards the bl eeders
to the far left of the areas marked on map exhibit C3 (Tr. 76).

M. Mtchell stated that one would expect to find nmethane in
the south gob, and since nmethane is lighter than air, it wll
rise towards the highest point in the gob. Depending on the air
quantity and velocity, the airfloww |l pick up froma little to
a lot of nethane and dilute it and nove it away to sonepl ace
where it can escape fromthe gob. He confirmed that nethane
concentrations between 5 percent and 15 percent can be expected
in the gob because at the point where the nethane is being
liberated it is close to 100 percent, and if it is zero at the
pi nhol e locations in the stoppings then "by definition somewhere
bet ween zero and close to a hundred it is going to be 5 to 15
percent. That's just basic logic" (Tr. 78).

M. Mtchell stated that the purpose of a bleeder systemis
to dilute and sweep away, and thus render harmn ess, nethane that
is put into the bl eeder system or escapes into the bl eeder
system He explained that when there is a drop in the baronetric
pressure there is an increase in the volunme of nethane, and by
havi ng a bl eeder and a pressure differential the increased vol unme
of methane will, instead of flowing into the working face in the
active workings, be forced away into an area in which there are
no igniting sources. M. Mtchell was aware of no MSHA standards
that require gobs to be exam ned for nethane. However, bl eeders
must be traveled at | east once a week where they are safe to
travel, and they are exam ned for methane concentrations, roof
and water conditions, and to insure a flow of air through the
bl eeder. Methane exam nation in a bl eeder are made where the
split of air fromthe gob enters the bl eeder, and where these two
splits join, nethane nmust not be in excess of 2 percent. Various
met hane detectors or bottle sanples are used to test the nethane
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in the bleeder split, and a detector is "typically used" (Tr.
81).

M. Mtchell stated that if the nethane readi ngs taken by
the inspectors at the stoppings in the No. 8, 9, and 10
devel opnents were taken at the higher elevation of the stopping,
wher e | eakage through the stopping is typically greatest al ong
the roof line, one would expect to find higher concentrations of
nmet hane than any place else. This would be true in the No. 8, 9,
and 10 devel opnents because they are at the highest elevations in
t he gob, which is obvious fromthe contour |ines shown on map
exhibit C3, and there is an abnormal release of nethane in the
gob due to severe baronetric | ow pressures exhibited during the
mont h of Decenber. Under these circunstances, abnormal releases
of net hane woul d not be unusual or uncommon, and al ong the roof
line behind the stopping there is probably a higher |ayer of
nmet hane that has not been diluted and swept away. This is to be
expected because it is alnost inpossible to dilute and renove
these | ayers of nmethane (Tr. 83-84).

M. Mtchell stated that if the nethane readi ngs were made
at md-height in the stopping, he would be concerned that there
m ght be nore net hane behind the stopping than woul d be nor mal
with a thin layer. If nmethane was found at the bottom of the
stopping "this would tell us that indeed there's a potential for
a larger volume of methane. * * * as you go fromtop to bottom
the quantity of nethane likely to be found behind the stopping
increases."” |f eight sanple readings are bel ow the expl osive
range, and one was above, "that would tell us that there is a
potential that we m ght have a | ayer of methane, and typically
these |l ayers are relatively thin. * * * in this specific area
they mi ght be thicker than one or two inches but such |ayers are
not uncommon in the Pocahontas seani' (Tr. 84).

M. Mtchell was of the opinion that the use of the Riken
detector to neasure the nethane at the stoppings by sticking the
tube in the pinhole cracks would not result in an accurate
readi ng because the Riken is a form of methanometer which he
described as an "interferometer type" which is sensitive and
calibrated for specific gases. Assuming the inspectors calibrated
the detector for nethane, it would be influenced by other gases
which are normal to gobs, and particular the south gob. If there
were an oxygen deficiency, the detector would read higher than
true nmethane, and for each percent of oxygen deficiency one can
anticipate at |least .2 percent nmethane, and if there was 4
percent nethane and a 1 percent oxygen deficiency, the Riken
detector would read 4.2 to 4.3 percent nethane. There would al so
be a .2 percent difference for each excess of 1 percent nitrogen
and with the presence of ethane, which is always present with
nmet hane in the Pocahontas coal seam there would be a difference.
As an exanple, he stated that 1 percent ethane is equivalent to a
3 percent reading of methane, and a one-tenth percent ethane
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readi ng woul d be equival ent of another .3 percent methane (Tr.
85-86) .

M. Mtchell stated that the Bureau of M nes published a
paper in 1960, advising that the Ri ken detector not be used where
the atnosphere being tested is not a normal air with methane
m xture, and that "if you don't know the atnosphere then there's
no way that you can understand what the reading is." He believed
that the only way to make a proper determnation is with a bottle
sampl e, and he stated that if there is a major deficiency of
oxygen, which is not uncomon in gobs, a 10 percent deficiency
woul d be the equival ent of 2 percent nethane (Tr. 86).

After reviewing a copy of the Decenmber 13, order, and the
Ri ken met hane detector test results recorded by |nspector
Scammel | (exhibit G5), M. Mtchell conpared those results with
the three bottle sanple results taken at the No. 8, 9 and 10
devel opnents and anal yzed by MSHA's | aboratory (exhibit C-1). He
confirmed that the Ri ken reading recorded on the order for the
No. 2 entry in the No. 10 devel opment shows 6.2 percent methane,
and that the bottle sanple taken at that sane |ocation shows
approximately 5.5 percent (5.47) nmethane, or a difference of .7
percent. He explained that the difference was in the oxygen
deficiency and methane concentrations, and that the Ri ken reading
woul d be representative if one considered the oxygen and net hane
concentrations. He arrived at simlar conclusions with respect to
the Ri ken reading of 6.3 percent nethane for the No. 4 entry in
the No. 9 devel oprment, and a bottle sanple result of 5.09 percent
nmet hane at that | ocation, and the Ri ken reading of 6.7 percent
met hane for the No. 4 entry in the No. 8 devel opnent, and a
bottle sanple result of 5.8 percent (5.75) nethane at that
| ocation (Tr. 87-89).

M. Mtchell was of the opinion that nmethane detected com ng
through a pinhole in a stopping is not a reasonably accurate
i ndi cation of what is on the other side of the stopping and it
woul d not be an indication that the gob was not being ventil ated.
He believed that the gob is being ventilated in accordance with
established ventilation guidelines, and that with the numerous
bore holes in the south gob, "the evidence | eaves no question
that there is a flow of air fromthe headgate entry of Number 12
devel opnent through and across the gob to the far reaches of the
gob which is the intent of proper bleeder ventilation -- of gob
ventilation" (Tr. 91-92).

In response to a hypothetical question based on the testing
procedures followed by the inspectors with the use of the Riken
detector, intermttent detections of explosive and non-expl osive
m xtures of methane, and know edge of prior mne fires, M.
Mtchell was of the opinion that it would not be reasonable to
concl ude that an i mm nent danger existed because "for an imi nent
danger to exist one nust put it in context -- one mnust
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put in an igniting source in conjunction with the nmethane" (Tr.
94). M. Mtchell stated that the sole source of any ignition in
the area would be at the face area and that the face area has
historically been associated with the past mne fires. He would
al so be mainly concerned about the pressure differential between
the face and the stopping points because in prior years there was
a problemwi th nmethane backi ng out on the face because the
pressure differentials were half of what they are today (Tr. 95).

M. Mtchell believed that it was essential that the gob
stoppings in the devel opment areas in question remain intact and
that to remove them "would be terrible" because it would result
in "dead space" due to |lower resistance. As an exanple, if this
were to occur at the No. 9 devel opnment, the great mpjority of the
air now flow ng through and across the gob would go out the
entry, leaving the gob to the left relatively unventilated. A
barometric pressure drop could result in a flow of methane into
the No. 12 devel opnent panel which is an active working area and
where there are sources of ignition (Tr. 97). M. Mtchell did
not believe that it was a bad practice to install regulators,
provi ded they do not prohibit air flow through and across the
entire gob, and he explained the various regul ator problenms which
he believed were the reasons for sealing them M. Mtchel
agreed that "any tinme you have an uncontrolled gob you've | ost
your control over it and you have created an unacceptabl e hazard"
(Tr. 97-99).

On cross-exam nation by M. Jackson, M. Mtchell was of the
opi nion that since a stopping concrete block is perneable, it
could, over time, accunmulate nmethane within the block, and if a
pressure differential were introduced in the atnosphere, the
bl ock would |iberate nethane (Tr. 100). He stated that nethane
woul d gravitate to the No. 8, 9, and 10 devel opnents because
those areas are at the highest elevation. The el evati on has
nothing to do with the ignition characteristics of nmethane which
do not change because of any higher el evation, and that "nmethane
ignition characteristics are specific characteristics no matter
where it be" (Tr. 104). He confirmed that nethane | ayers are not
uncomon in the mne coal seam and that the critical factor in
di sbursing or mxing any | ayers of nethane would be the velocity
of the air flow (Tr. 105). He explained that the nethod for
determi ning the amount of air flow velocity necessary to disburse
a layer of nmethane involves "a rather conplex fornula" which he
wor ked out in 1983. Based on the air flowi ng through the area in
guestion, he believed that "in the south bl eeder there is a | ow
probability for a layer to form | would say that the south
bl eeders are well ventilated within the state of the art" (Tr.
106) .

M. Mtchell stated that assuming the inspectors had "soda
lime and dry-right" in their Ri ken detector scrubbers, the
difference in their Ri ken nethane readings and the | aboratory
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bottle sanple results would be the presence of nethane and
oxygen, and excess nitrogen in the three sanples. He confirnmed
that ethane gas is flanmable, and while the presence of ethane
does not mmke the gas any safer "it does raise questions as to
the proper use of a Riken for circunstances that would lead to a
closure of the mne" (Tr. 107). He conceded that although these
di fferences do not detract fromthe fact that the nethane

m xtures were explosive, and nmakes no difference in this case, he
nonet hel ess believed that it is inmproper to base an i nmr nent
danger determ nation solely on the use of a Ri ken detector unless
you know what the atnosphere is where you are testing. He stated
that "had these sanples come back, and they could have, w th much
| ower percent oxygen then you ni ght have had a cl osure order

i ssued wi thout any reasonable basis" (Tr. 109).

M. Mtchell believed that any indication of explosive
| evel s of nmethane found by an inspector with a Ri ken detector
should trigger further inquiries on his part to deterni ne whether
or not ignition sources are readily available, and that any
determ nation in this regard would require himto go to the
wor king face to deterni ne whether there are any ignition sources
whi ch woul d create an imm nent danger. M. Mtchell stated that
"we could fill this roomw th nethane and there is no hazard as
long as we don't flip a switch" (Tr. 110).

M. Mtchell confirnmed that major roof falls have occurred
in the south gob area fromthe stoppings in the set-up entries
into the gob (Tr. 111-112). He al so agreed that there could be
falls within the gob, but he did not believe that it was
reasonable to believe that such falls could by thensel ves be an
ignition source for nmethane in the gob. He confirned that the
basis for this conclusion is his extensive study and expertise in
frictional ignitions. He pointed out that the only experience
relied on by the inspectors for any potential frictiona
ignitions is limted to the mne in question. Since he (Mtchell)
was aware of the conditions leading to the mine ignitions in the
past, he assuned that the inspectors had that sane know edge (Tr.
114).

M. Mtchell confirnmed that he was famliar with the MSHA
reports concerning the four prior mne fires, and he pointed out
that with respect to two of those fires, MSHA did not "concl ude"
that they were caused by roof falls, and only found that roof
falls were anong the potential sources. He further stated that
al though "at one time | did not argue against that," detailed
studi es of the nmine which he and MSHA have conducted show t hat
the probability of a roof fall being an ignition source is so
smal |l and of relative insignificance, and that "it's not
sonmet hi ng an engi neer woul d consi der reasonabl e and proper today"
(Tr. 115-116).
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M. Mtchell did not believe that an inspector can make any
j udgrment about the ventilation or nethane behind the stopping
based solely on nmethane readi ngs, and that "a combustibl e
at nosphere at a stopping by itself needs (sic) nothing" and
i ndicates nothing relative to a hazard. He pointed out that there
are no | aws precluding concentrations of nethane in a gob, and if
there were, "you would shut down al nbst every mne in these
United States." He further pointed out that the |aws are specific
as to the amobunt of nethane permitted in active workings where
men are working, and that in this case, there are no required
nmet hane percentages for the areas which were tested because "it
is unreasonable to set a percentage there because that percentage
could be anything you want it to be depending on where you are
when you take the reading” (Tr. 129).

On cross-exam nation by M. Millins, M. Mtchell stated
that the conditions which were present on Decenber 5 and 13, when
the orders were issued conplied with the ventilation plan as he
interprets it, and he explained the effect of the stoppings which
are in place as follows at (Tr. 142):

What we have done is prevented the air from escaping
into the south bleeder. Mich of it. W have sone

| eakage into the south bl eeder and the purpose of those
stoppings is to nake sure that the air to contro
airflow through such gob area and through such gob area
means (sic) from nunber 12 Devel opnent panel to the

bl eeder to the far left. That is what this says and
that is what is being done. That is what | testified
to. | hope.

Jack E. Tisdale, Senior Mning Engi neer, MSHA Division of
Safety, Arlington, Virginia, was called in rebuttal by MSHA and
was accepted as an expert in nmne ventilation and safety. He
confirmed that he has been present during the course of the
hearing, viewed the witnesses, and has reviewed the exhibits. It
was his opinion that the adequacy of the ventilation of the mne
gob area is "borderline to inadequate" (Tr. 152). Using the mne
map of the area in question, exhibit C2, with the ventilation
readi ngs taken by Island Creek as noted on the map during a
ventilation survey made on Decenber 12, 1990, he expl ained his
anal ysis of the ventilation and nethane, including the quantity
and velocity of the air flowin the gob, longwall, and bl eeder
entries of the devel opnents in question. He confirmed that the
gob area was approxi mtely 6,000 feet [ong, and that 226, 000
cubic feet of air per mnute was entering the longwall and gob
area at the intake of the No. 12 devel opment (Tr. 153).

M. Tisdale calculated that 80 percent of the air at the No.
12 intake is coursed to the bleeder entries and is separated from
the gob "and does no work there," and that an additiona



~623

22,000 cubic feet a minute is isolated fromthe gob. He
cal cul ated that 27,000 cubic feet a mnute is left to ventilate
the gob area, that the air velocity would be 4-1/12 feet a

m nute, and that it would take 20 hours for the air to travel a
mle at that velocity. He concluded that 27,000 cubic feet a

m nute of air for 6,000 feet of gob "is stretching it" (Tr. 154).
M. Tisdale pointed out that the map shows 22,351 cubic feet of
air per mnute and 3.78 percent nethane coming out at the top of
the No. 1 developrent, and after nmaking further calcul ations, he
concluded that 8.9 percent nmethane is being delivered to the

bl eeder entries "which supports the inspectors efforts to probe
in there through the cracks behind the sanples (sic)" (Tr. 157).

M. Tisdale stated that the stoppings "are extremely wel
constructed," even though they have "hairline cracks," and he
calculated that the average quantity of air pushed through the
pl astered stoppings by the ventilation pressure would result in
an air velocity of 30 cubic feet a m nute for stoppings. He would
expect to find such nore than 30 cubic feet a nminute, and that a
"rule of thumb would be one inch of pressure in a stopping would
gi ve you 100 cubic feet a mnute" (Tr. 155). He believed that the
system can function properly as long as the seventh entry accepts
air flow. However, as the set-up entries deteriorate to the point
where they becone resistant, they will not accept nore air flow
with the avail abl e pressures, and the system becones ineffective.
He had no i dea when this may have occurred, and stated that "at
one time this could have been a satisfactory system (Tr. 159).

M. Tisdale made further cal culations with respect to the
airflow through the south bl eeders, and confirned that the 2
percent nethane | evel requirenment found in the ventilation plan
woul d apply at the junction of the south and east bl eeders. He
calculated that there would be 1.9 percent and 2.2 percent
met hane at two | ocations, and concluded that "this ventilation is
extrenely borderline with respect to neeting the 2 percent limt
at this junction." He agreed that any "tinkering" which flushes
out nore nethane, or any air regulation that reduces the quantity
of air available for the total split "will take them above the 2
percent limt at this point and make the whole systemno go." He
believed that this was the crux of the problem and that due to
the extensive gob, the solution will be difficult (Tr. 159).

M. Tisdale confirmed that he was not aware of anything in
t hese proceedings that would indicate that the mne ventilation
was significantly different on Decenber 5, and 13, 1990. Based on
his analysis, and the testinony he has heard in these
proceedings, it was his opinion that the |longwall set-up entries
contain an excessive 9 percent nmethane "in the major part of
their length,” and an accunul ati on of expl osive nethane behi nd
the setup entries in the south gob (Tr. 162).
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In response to questions concerning the adequacy of the testing
procedures used by Inspectors Carico and Scammel|l to determ ne
whet her net hane had accumul ated in the gob, M. Tisdale stated as
follows at (Tr. 163):

A. Well, their methods | consider a bit crude, but it
was the tool that they had to use to try to deduce what
was behind the stoppings in the set-up entries and, if
anyt hing, their sanples would have shown | ess net hane
than was on the other side of the stopping because of
the difficulty to keep the sanple from being
contam nated by air on the bl eeder side of the
st oppi ng.

Q Al right. Now, you've heard that they took nore
than one reading at nany of the |locations in the
entries to the south bleeders, but that they only used
t he hi gher measurenent. Wi ch nmeasurenent, of that
nunber they took in one area -- which nmeasurement woul d
nost accurately reflect or accurately nmeasure the
met hane levels in the air behind the stopping? The
hi ghest reading or the | owest reading?
A. Well, because of the potential for contam nation,
woul d say the highest reading.

M. Tisdale stated that a concrete bl ock, as manufactured,
does not contain or generate any nethane. He was of the opinion
t hat met hane would fl ow through the bl ock, which is only a
condui t, and that any nmethane in the block would have no effect
what soever on the accuracy of the readings taken with a Ri ken
detector (Tr. 164). He confirmed that since nethane is |ighter
than air it will lay against the roof in an atnosphere of |ow
vel ocity. There is broken roof where caving has taken place in
the vicinity of the set-up entries, and if the nmethane |aying
agai nst the roof is not pushed down by other nethane or m xed
with the air, it will seek its highest | evel and there could be a
| ayer of nmethane. |If the ventilation velocity in the set-up
entries is sufficient to cause mxing of the air and nethane, no
further layering will take place because once nmi xed, nethane is
al ways nmi xed and will not separate. He believed as a "rul e of
t hunmb" 100 feet of air per mnute was sufficient for mxing and
preventing any |ayering of methane, and that based on his
cal cul ations, he did not believe that such velocity was present
in the set-up entries (Tr. 165).

M. Tisdale was of the opinion that there is an ignition
risk in the south gob through a roof fall that can create enough
arcs and sparks to ignite any flammble m xture of nethane in the
air. He stated that roof falls have caused nmethane ignitions in
the m ne gob and that there have been two mine fires in the south
gob. He identified copies of MSHA' s reports regarding these
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fires, and also identified a copy of an MSHA nenorandum
concerning an exam nation of rock specinmens fromthe mne
(exhibit G 10, Tr. 166-167). M. Tisdale believed that the

i nspectors "were justified in their actions,” and based on the
evi dence and testinony in these proceedings, he was of the

opi nion that there was a reasonable |likelihood of an ignition of
t he expl osive accunul ati ons of nethane in the south gob on
Decenmber 5, and 13, 1990, if mning operations were to continue
with no changes in the conditions which were present (Tr. 170).

On cross-exam nation by M. Biddle, M. Tisdale confirmed
that the stoppings between the No. 7 and No. 11 devel opnents have
effectively closed off the bleeders fromthe gob. In his opinion
considering the fact that not nmuch air flow can go through the
set-up entries, the ventilation plan was not being followed in
ventilating the gob. He agreed that the "active words" of the
ventilation plan are "connected at strategic |locations," and he
confirmed that there were connections between the bl eeders and
the gob (Tr. 171-172). He confirmed that there is a difference of
opi nion as to whether the connections are at "strategic
| ocations,” that the ventilation plan does not define what this
means, and that neither MSHA or the conpany have told each ot her
what they consider to be "strategic |ocations"” (Tr. 172).

M. Tisdale confirmed his belief that the | ongwall set-up
entries in the No. 8, 9, and 10 devel opnent area behind the
st oppi ngs probably had 9 percent or nore nethane from "sonmewhere
around 8 or 9 Devel opment, | think that's a good assunption” (Tr.
173). He agreed that there was a pressure differential between
the gob side and bl eeder side and that the air coming out "had to
have sonme push.” In response to a question whether one can assumne
that since Inspector Carico found nethane com ng through one
stopping at the No. 8 devel opnent, but found no nethane con ng
through the other three stoppings in that devel opnment, that 9
percent nmethane in the set-up roons would only come through
sonmetimes but not all of the time, M. Tisdale responded "I
assume there were no cracks in the other stoppings" (Tr. 174) He
deni ed that he ever heard the inspector testify that he took
several nethane readings at any given stopping hole and found
only one reading over 5 percent (Tr. 174). He al so confirnmed that
there is no standard prohibiting 9 percent nethane in a gob (Tr.
175).

On cross-exam nation by M. Millins, M. Tisdale stated that
his estimate of 9 percent nethane concentrations pertains to
nmet hane in the set-up entries adjacent to the gob and adjacent to
t he bl eeder entries, and not in the "gob" (Tr. 176). He confirmed
that the concept of "strategic |ocations” for stoppings wll
change dependi ng on the need to induce airflowin the set-up
entries. The determ nation of whether any stopping is at a
strategic |ocation under the ventilation plan would depend on
"whether it would work or not," and one has to plan the nunber



~626
and | ocations of openings and the amount of air regulation on
t hose openings so that the whole systemis effective (Tr. 177).

In response to further questions, M. Tisdale confirmed that
he was not aware of any mine citations for exceeding the 2
percent methane requirenents for certain mne |ocations. He
agreed that any "tinkering" with the ventilation system may sol ve
one problembut will create another one. He expl ai ned that
reduci ng the amount of air by increasing the regulation to try
and stinulate nore air flowto the set-up entries, wll
j eopardi ze the 2 percent maxi mum al | owabl e nmet hane at ot her
places (Tr. 179-181).

M. Tisdale stated that the inspectors were trying to
determ ne what was behind the stopping by using the test
procedures with the Ri ken detector, and he stated that "I think
I've shown them through this analysis, that there are other ways
to determ ne what's behind." He believed that the inspectors
concl usions as to what was behind the stoppings was at |east what
t hey nmeasured on the outby side. He also believed that a bottle
sample is nore difficult to take properly than a Ri ken reading
because of the increased chance of contanmi nation. He woul d expect
a bottle sanple to show a | esser percentage of nethane, but that
both nethods are subject to marginal errors due to certain
factors. M. Tisdale was of the view that the ultimte solution
for determining what is in the gob is to incorporate a nethod for
eval uating the gob as part of the ventilation plan. He confirned
that this is not in the present plan (Tr. 187). He also confirmed
that none of the prior mne fires involved any injuries or
fatalities, and he believed that one of them occurred in the
set-up entry, and that they all occurred behind an active
| ongwal | (Tr. 188).

Fi ndi ngs and Concl usi ons

| mm nent Danger

Section 107(a) of the Mne Act, 30 U S.C. 0O 817, provides as
fol |l ows:

If, upon any inspection or investigation of a coal or
other mine which is subject to this Act, an authorized
representative of the Secretary finds that an i mi nent
danger exists, such representative shall determine the
extent of the area of such mne throughout which the
danger exists, and issue an order requiring the
operator of such mine to cause all persons, except
those referred to in section 104(c), to be w thdrawn
from and to be prohibited fromentering, such area
until an authorized representative of the Secretary
determ nes that such i mm nent danger and the conditions
or practices which caused such inmm nent
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danger no longer exists. The issuance of an order
under this subsection shall not preclude the issuance
of a citation under section 104 or the proposing of a
penal ty under section 110.

Section 3(j) of the Mne Act, 30 U . S.C. [ 802(j), defines an
"imm nent danger" as "the existence of any condition or practice
in a coal or other nmine which could reasonable be expected to
cause death or serious physical harm before such condition or
practice can be abated."

In Od Ben Coal Corp. v. Interior Board of M ne Operations
Appeal s, 523 F.2d 25, 32 (7th Cir. 1975) (quoting Freeman Coa
M ning Corp., 2 IBMA 197, 212 (1973), aff'd sub nom Freeman Coa
Mning Co. v. Interior Board of M ne Operations Appeals, 504
F.2d, 741, 743 (7th Cir. 1974), the determ ning test of whether
an i mm nent danger exists was stated as foll ows:

[E] ach case must be decided on its own peculiar facts.
The question in every case is essentially the proximty
of the peril to life and |inmb. Put another way: Wuld a
reasonabl e man, given a qualified inspector's education
and experience, conclude that the facts indicate an

i mpendi ng acci dent or disaster, threatening to kill or
to cause serious physical harm likely to occur at any
nmonment, but not necessarily i medi ately? The
uncertainty nmust be of a nature that would induce a
reasonable man to estimate that, if normal operations
designed to extract coal in the disputed area
proceeded, it is at |least just as probable as not that
the feared accident or disaster would occur before
elimnation of the danger

In Rochester & Pittsburgh Coal Conpany v. Secretary of
Labor, 11 FMSHRC 2159, 2163 (Novenber 1989), the Comn ssion
adopted the position of the Fourth and Seventh Circuits in
Eastern Associ ated Coal Corporation v. Interior Board of M ne
Operations Appeals, 491 F.2d 277, 278 (4th Cr. 1974), and O d
Ben Coal Corp. v. Interior Board of M ne Operations Appeals, 523
F.2d 25, 33 (7th Cir. 1975), holding that "an inmm nent danger
exi sts when the condition or practice observed could reasonably
be expected to cause death or serious physical harmif nornmal
m ning operations were permtted to proceed in the area bhefore
the dangerous condition is elimnated." Canterbury Coal Co., 6
| BMA 175, 178 (1976) (quoting Rochester & Pittsburgh Coal Co., 5
| BMA 51 (1975), held that "specul ative potential for a renote
possibility does not warrant the issuance of an imr nent danger
wi t hdrawal order."

In affirm ng the i mm nent danger order issued in the 1989
Rochester & Pittsburgh Conpany case, supra, at 11 FMSHRC 2164,
the Conmmi ssion rejected an argunent based on the "rel ative
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i kelihood" of injury resulting fromthe cited conditions, and
stated as follows at 11 FMSHRC 2164:

R&P' s argument also fails to recognize the role played
by MSHA inspectors in elimnating dangerous conditions.
Since he nust act i mediately, an inspector nust have
consi derabl e discretion in detern ning whether an
i mmi nent danger exists. The Seventh Circuit recognized
the inmportance of the inspector's judgnent:

Clearly, the inspector is in a precarious
position. He is entrusted with the safety of

m ners' lives, and he nmust ensure that the statute
is enforced for the protection of these lives. His
total concern is the safety of |ife and |inb.

We nust support the findings and the decisions
of the inspector unless there is evidence that he
has abused his discretion or authority. (Enphasis
added) .

A d Ben, supra, 523 F.2d at 31

Docket No. VA 91-47-R. Section 107(a) |nmm nent Danger Order No.
3354742, Decenber 5, 1990.

The evi dence establishes that |Inspector Carico began his
i nspection on Decenber 5, 1990, at the No. 12 Devel oprment and
proceeded i nby the longwall face along the devel opnment entries
where he found no ventilation problenms and no significant
nmet hane. He determined that the air ventilation was flow ng
normal Iy and as expected fromthe No. 12 Devel opnment toward the
No. 11 Devel opnent where he checked two entries and took air
readi ngs. He found that the ventilation was acceptable, and he
continued to exanmine the "dead-end entries" and bl eeder
connectors in the No. 11 Devel opnment and found that these areas
were being properly ventilated. He confirmed that two other MSHA
i nspectors checked the ventilation in the headgate entries
adj acent to the No. 12 devel opnent panel gob and the tailgate
entries fromthe face to the mouth of the panel where it
intersected the main returns, and that no violations were found
by these inspectors.

M. Carico confirned that after |eaving the No. 11
Devel opnent he proceeded to the No. 10 Devel opnment where he found
four stoppings across the four entries. Three of the stoppings
were "air tight" and he found no | eakage. However, he found air
| eaki ng through pinhole cracks at the stoppings in the No. 2
entry, and when he placed the tube of his methane detector in the
crack where a "m nute anount of air was |eaking," the instrunment
read 6.2 percent nethane. The inspector believed that the nethane
behi nd the stopping may have possi bly been a "l ocalized" problem
or "a small body of nethane trapped behind a single
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brattice," and he nade no inm nent danger decision at that point
in time. He did not test the stoppings in the other three entries
because the air |eakage around the stopping perinmeters was within
a foot of the roof and ribs and any nethane readi ngs woul d have
been "artificially high and not representative" (Tr. 86).

M. Carico next proceeded to the No. 9 Devel opnent where he
took a nmethane reading at one of the stoppings in the No. 4 entry
and found 8.3 percent nethane when he took a readi ng agai nst that
st oppi ng. He confirmed that he "did not bother” to test the other
three stoppings in the other three entries in this devel opnent
(Tr. 29). Although he believed that an "imr nent danger was
probabl e" at that point in time, he reached no firm concl usion
and proceeded to the No. 8 Devel opnment where he tested the
stopping in the No. 4 entry and found 7.5 percent nethane when he
took a readi ng agai nst the stopping. He did not test the other
three stoppings in the other three devel opnment entries. Upon
conpl eti on of the nethane reading at the No. 4 entry, M. Carico
concl uded that an imm nent danger existed and his conclusion in
this regard was based on his belief that "there was a substantia
body of methane in the gob area enconpassi ng probably 12 entries
in the formof the bleeder connectors back to the gob and nobst
probably be associated to set-up entries" (Tr. 31).

M. Carico's conclusion that "there was a substantial body
of expl osive nmethane" behind all of the stoppings in the three
devel opnents in question was based on the methane readi ngs taken
with a Ri ken nmethane detector at three of the 12 stoppings
located in the 12 entries, an area covering approximtely 1,000
feet. The readi ngs he obtai ned pronpted the issuance of the
order. M. Carico concluded that the high nmethane readi ngs
resulted from an i nadequate bl eeder ventilation system and
insufficient air flow which failed to dilute the methane which he
nmeasured at the three stoppings, and this pronmpted himto al so
issue a citation at the sane tine. He characterized the
i nadequate ventilation as an "associ ated problem' because it was
not diluting the methane, and he stated that the citation "hel ped
to define the cause of the inmm nent danger."

M. Carico confirmed that he took some bottle sanples in
support of his order and citation, but that they were lost in the
mai | and were never received by MSHA's testing facility. He
further confirnmed that he made no tests to determ ne the oxygen
content of the air |eaking through the three stopping cracks
where he made his nmethane readi ngs. He conceded that the air
oxygen content is "definitely a factor" in determ ning whether
there is an explosive mixture of methane present, and that one
cannot determ ne whether there is an explosive m xture of methane
behind a stopping "with a sole finding of nmy nethane level" (Tr.
87) .
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There is no evidence that any expl osive methane was | eaking
t hrough the stoppings into the bl eeder entries. M. Carico
confirmed that he made no readings outby the stoppings in the
bl eeder entries, and he conceded that his nethane readi ngs
agai nst the stoppings "would not indicate what was going on in
the bl eeder." He further confirnmed that he woul d expect that any
nmet hane bl eedi ng t hrough the stoppings would mx and dilute with
the ventilation air in the bleeders and be carried through the
bl eeder entries out of the mine through the exhausting fan
shafts.

M. Carico confirmed that at the tinme he nade his decision
to issue the i nm nent danger order, he considered the explosive
m xture of methane which he believed was behind the stoppings to
be a hazard and that "the only thing |lacking for an explosion is
the ignition source" (Tr. 30). He further confirmed that based on
his collective know edge and understanding of the "history of the
m ne," he knew that there were possible ignition sources
associated with the gob (Tr. 31). The record reflects that the
"mne history" relied on by M. Carico includes (1) four MSHA
reports covering mne fires which occurred in 1972, 1975, 1983,
and 1984 (exhibits G 6 through G9), two of which he believed
were |l ocated in the south gob area (Tr. 23); (2) an MsSHA
menor andum report dated June 25, 1973, concerning an exam nation
of rock specimens fromthe mne; and (3) a prior face "nethane
i nundation" which M. Carico believed occurred sonetime in 1985
(Tr. 104-106). None of these prior incidents resulted in the
i ssuance of any viol ations.

Notwi t hstandi ng his testinmony that the prior mne fires were
of unexpl ai ned origin, and that there was no concl usive proof to
establish what may have caused them (Tr. 35), M. Carico believed
that one of the recogni zed possible ignition sources for the
fires "was roof falls in the caving areas of the longwall units"
(Tr. 32). He explained that the "roof contains massive sandstone
with layers of quartzite contained in that sandstone. Quartzite
is highly sparked and has been known to ignite bodies of nethane"
(Tr. 32).

In addition to the prior mne fires, M. Carico identified
the foll owing possible ignition sources which he believed could
have affected the south gob area: (1) an ignition along the face
area propagating into the gob and igniting nethane in the gob
adj acent to the longwall face, and which could have invol ved the
body of methane behind the cited stoppings; (2) welding or
cutting along the longwall face, (3) open flanes and the bolting
of netals which could ignite methane | eaking fromthe mne floor
and (4) work connected with ventilation adjustnents and repairs
in the bleeder entries, and sparks created by the use of hamrers
on the netal ventilation brattices (Tr. 34). M. Carico confirned
that his knowl edge of the prior mine fires, coupled with the
possi bl e ignition sources which he identified, led himto
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conclude that "it was fairly likely" that death or serious injury
woul d have resulted if normal mning operations were to continue
on Decenber 5, 1990 (Tr. 35).

The record reflects that the south gob area is a |l arge
i naccessible area left by 10 mined out |ongwall panels
enconpassi ng an area of approximtely 5,600 to 6,000 feet. The
gob contains roof materials and other debris |eft when the roof
caved in after coal was extracted fromthe | ongwall panels. The
caved areas may or may not be "caved tight" throughout the entire
gob, and since the gob is inaccessible, the actual conditions of
any remaining top area in the gob are not known.

The parties presented no evidence or testinmony with respect
to the actual prevailing roof conditions at the tinme M. Carico
i ssued his order. However, the information contained in the MSHA
fire reports, which appears to be consistent in each report,
reflects that the inmediate m ne roof varies fromfragile shale,
interspersed with coal stringer, to sandstone, and that the main
roof is sandstone and the maxi num cover is 2,500 feet. The
reports also indicate that the Pocahontas No. 3 coal bed is known
to |iberate nethane freely, and that |arge quantities of nmethane
is |liberated when the roof caves in the m ned out areas behind
the | ongwal | s.

The 1983 and 1984 MSHA reports reflect that the Pocahontas
No. 3 coal is not highly susceptible to spontaneous conbusti on,
and that the ermulsion used in the hydraulic | ongwall roof
supports is nearly 97 percent water and that its susceptibility
to spontaneous conbustion is low (exhibits G9 and G 10, pgs. 9,
12). The 1984 report notes that additional anal yses indicated
simlar results with respect to any coal spontaneous conbustion

The MSHA 1972 and 1975 reports reflect that the factors
whi ch probably confined the spread of the ignition and fire which
were the subjects of those reports were (1) the nmine surfaces in
the face and mined out areas were wet to danp because of the
| arge quantity of water used by the longwall spray system (2)
t he bl eeder entries were rock-dusted; and (3) the relatively | ow
volatile ratio of the Pocahontas No. 3 coal (exhibits G 6 and
G 7, pgs. 14, 14).

The June 25, 1973, MSHA nmenorandumreflecting the results of
an exam nation of rock specinens found in the mne (exhibit
G 10), which | assunme was prepared in connection with the
Decenmber 5, 1972, fire, indicates that the rock which fell behind
the I ongwall face was nedi um grai ned sandstone containing quartz
crystals. The concludi ng paragraph of the report states as
fol |l ows:

A nmet hane ignition would be possible with this
type of material. Friction occurring due to rocks
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rubbi ng together during a massive roof fall would
create sparks and/or pressure and frictional heat
capable of igniting an explosive mxture of methane and
air.

The Dictionary of Mning, Mnerals, and Related Terns, U. S.
Department of the Interior, 1986, defines sandstone as "a
cenmented or otherw se conpacted detrital sedi nent conposed
predom nately of quartz grains" (pg. 961). "Quartzite" is defined
as "a quartz rock derived from sandstone, conposed dom nantly of
quartz, . . . a very hard, dense sandstone" (pg. 885). | take
note of the fact that the 1983 report, at pg. 12, reflects that
the 1972 and 1975 fires were attributable to sparks created by
"falls of quartzite roof." However, the 1972 and 1975 reports
reflect that based on "information" and a "consensus" during the
i nvestigations of those incidents, ignition occurred as the
result of "falls of sandstone roofs." Under the circunstances, it
woul d appear that the terns "sandstone" and "quartzite" are used
synonynously in these reports.

There is no evidence that M. Carico exam ned the roof
conditions in the three devel opnent areas where he conducted his
i nspection, nor is thee any evidence that he had any know edge of
any prevailing or recent roof conditions which nay have posed a
potential for creating a spark or providing an ignition source.
There is also no evidence of the existence of any recent roof
falls in the bleeder entries which he exam ned, or whether Island
Creek had ever been cited for roof violations in those areas. The
only basis for M. Carico's conclusion that a roof fall in the
gob area could possibly ignite the expl osive m xtures of nethane,
whi ch he specul ated were behind the stoppings, was his know edge
and belief, gained fromthe MSHA reports in question, that a
sandstone m ne roof containing |ayers of quartzite was a
potential ignition source because quartzite is a highly
"sparking" material which has been known to ignite nethane.

A close review of the 1983 and 1984 reports relied on by M.
Carico, reflects that followi ng the 1975 fire, Island Creek
instituted a drilling programto |ocate any quartzite roof
formations, and that it was of the opinion that in any roof areas
where any quartzite was present 25 feet or nore above the
i medi ate roof, there would be less |ikelihood of an ignition
occurring and that any longwall nmning could be safely done.
assunme that MSHA concurred with Island Creek's position since
both reports state that "these guidelines have been foll owed and
no further ignitions have been attributed to this source"
(exhibit G6, pg. 12, paragraph 7; G9, pg. 9, paragraph 7).

MSHA' s reports of the 1983 and 1984 fires concluded that the
| ocation of the fires could not be deternined, and that there was
i nsufficient evidence to conclusively identify the ignition
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sources (exhibit G8, pg. 14; G9, pg. 10). Some of the
"possible" ignition sources for the 1984 fire were identified as
(1) spontaneous combustion, (2) cutting and/or welding, and (3)
reki ndling and sparks fromfalling roof that contained quartzite.
The report, however, further concluded that the only ignition
sources peculiar to the mne were the possibility of rekindling
and the quartzite conglonerate found in the main roof (pg. 14).
However, rekindling was di scounted as "unlikely," and no
concl usi ons were made with respect to any cutting and/ or wel di ng
or spontaneous conbustion, other than to discount these
possibilities as not being peculiar to the mne

Wth regard to the possibility of quartzite as an ignition
source for the 1984 fire, MSHA s report makes reference to Island
Creek's drill records which established that the roof containing
quartzite was no closer than 50 feet of the coal seamin the
vicinity of the No. 4 longwall panel where the fire was
di scovered. The report also indicates that followi ng the 1983
fire, an MSHA geol ogi st exam ned the mne roof and found no
evi dence of any quartzite in the gob area inby the No. 4 | ongwal
(pg. 12). Under the circumstances, | can only conclude that MSHA
di scounted a roof fall containing quartzite as the source of the
ignition. Coupled with MSHA's concl usions that no further
ignitions have been attributable to sparks froma fall of
quartzite roof since the 1975 fire, which occurred sone 15-years
prior to the issuance of the order by M. Carico in 1990, |
cannot conclude that there is any credible evidentiary support
for any conclusion that such occurrences are "peculiar” to the
m ne, or that the mne has a "history"” of such incidents. Any
such incidents which may have occurred prior to 1975, are in ny
view, too renpte in time to support any reasonabl e concl usion
that they pose a present ignition hazard or "an i npending
accident or disaster, threatening to kill or to cause serious
physical harm I|ikely to occur at any nonent, but not necessarily
i medi ately."

Wth regard to M. Carico's belief that a face ignition at
the longwal | constituted another possible source of ignition
affecting the gob behind the stoppings which he cited, he
conceded that the longwall working faces on Decenber 5, were
several thousand feet fromthe stoppings where he made his
nmet hane readi ngs, and he candidly adnmtted that he was not
prepared to evaluate the potential for an ignition at the
I ongwal | face (Tr. 99-100). Wth regard to the prior face
ignitions which he alluded to, he had no know edge as to how nmany
may have occurred, or when they occurred, and he agreed that any
expl osive nmi xture of methane |eaking fromthe roof or face where
coal is being cut would constitute a "controlled, small body of
met hane” which he characterized as a "face ignition or pop." |
take note of MSHA's 1972 report which reflects that there were
three reported frictional ignitions in 1972 caused by a
met hane-air mxture being ignited fromsparks fromthe bite of
continuous mners striking a band of shale and bone coal near the
m ne floor. These incidents
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reportedly occurred 18 years ago, and M. Carico either did not
renmenber them or did not read the reports carefully.

The MSHA reports relied on by M. Carico clearly reflect
that following the 1975 fire, no further ignitions have been
attributable to roof falls containing quartzite, and the 1983 and
1984 reports confirmthat exam nations of the roof area by MSHA's
geol ogi st found no evidence of any quartzite in the gob area
where those fire were located. It would appear to ne fromthese
reports that the presence of quartzite in the mne roof may be a
| ocalized condition, particularly in light of the fact that no
gquartzite was found in the gob area where the nost recent fire of
1984, was di scovered, and Island Creek's unrebutted drill studies
whi ch indicated that the quartzite formati on was no cl oser than
50 feet of the immediate roof. Although MSHA's 1984 report
concluded that the quartzite conglonerate found in the main roof
is a possible ignition source peculiar to the mne, it was
apparently discounted as a potential ignition source on the basis
of the finding that any quartzite present was no closer than 50
feet of the imediate roof.

Island Creek's expert witness Mtchell, a recognized expert
in mne fires and frictional ignitions, and who has periodically
made studies of the mine since the early 1970's, including
studi es of the gob area followi ng the two nost recent reported
fires, was of the opinion that it is not now reasonable to
believe that gob falls, in and of thenselves, can be a source of
ignition for nethane in the gob. M. Mtchell based his opinion
on his extensive studies and expertise in frictional ignitions,
including the information in MSHA's reports of the prior fires,
and he concl uded that the probability of a roof fall being a
source of ignition "is so small and of relative insignificance"
that "its not sonething that an engi neer woul d consi der
reasonabl e and proper today."

MSHA' s expert witness Tisdale, whose expertise lies in mne
ventilation, testified that potential roof falls in a gob area,
with resulting ignitions, are "localized" conditions which vary
from m ne-to-mne depending on the rock strata, and he believed
that such conditions "seens to be peculiar to this mne" (Tr.
182-183). M. Tisdale was of the opinion that a roof fall which
can create enough sparks and arcs to ignite a flanmable m xture
of nmethane in the air in the south gob posed an ignition risk in
that area. He based this opinion on the four MSHA fire reports,
and also relied on those reports for his opinion that there was a
reasonabl e |ikelihood of an ignition of explosive mxtures of
met hane in the south gob area on Decenber 5 and 13, 1990, if
normal m ning operations were to continue with no changes in the
condi ti ons which were present on those days.

As noted by MSHA in its posthearing brief, the south gob
area is a rather extensive area covering over a mle square by
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Decenmber 1990. However, in the absence of any evidence with
respect to the existing, or nore recent roof conditions in the
south gob area, an area which has been nm ned out and where the

i mredi ate roof has already fallen, or the roof conditions in the

set-up entries or other mne areas, | have difficulty
under st andi ng how one may reasonably conclude that there was a
reasonabl e | i kelihood of a roof fall in the gob area which would

have sparked an ignition. As noted earlier, the MSHA reports
relied on by Inspector Carico and M. Tisdale in support of their
i mmi nent danger opinions do not, in ny view, support any
reasonabl e conclusion that the m ne has a "peculiar history" of
gob ignitions sparked by roof falls.

MSHA' s prior reports all reflect that during the time franes
when those incidents occurred, Island Creek's certified mne
exam ners were making the required preshift, onshift, and weekly
exami nations for nethane and ot her hazardous conditions and that
the results of these exami nations were recorded in the required
m ne books. Two of the reports reflect that tests for methane
were being made al ong the longwall faces by section foremen
before the | ongwal |l was energized, and that frequent tests were
made by conpetent enpl oyees, with approved net hane detectors,
during the time such equi pment was operated. One of the reports
reflects that nethane tests were nmade by qualified persons before
el ectrical equi pnment was taken into any working place, and that
such tests were nmade while the equi pment was being operated in
the working place. The reports also reflect that methane nonitors
were provided on the electrical equipnment as required by MSHA' s
regul ati ons, and that the |longwall plow was equipped with a
met hane nonitor which was set to give a visual warning at 1
percent met hane and deenergi ze the power at 2 percent methane. In
the absence of any evidence to the contrary, | have no basis for
concluding that in the normal course of continued mning
operations, Island Creek's conpetent and certified nm ne exam ners
woul d not have continued to make the kinds of tests referred to
in the reports.

I nspector Carico confirmed that he did not check any m ne
records for the working shifts imrediately prior to December 5,
when he issued the order, to determ ne whether the bl eeder
entries in question had been inspected or whether any methane was
detected and recorded, and he candidly admtted that this was an
om ssion on his part (Tr. 117). There is no evidence that any
expl osive level s of nethane were present in the bl eeder entries
out by the stoppings tested by M. Carico, nor is there any
evi dence of any explosive |evels of nethane in any other working
places in the mne. M. Carico agreed that any expl osive nethane
| eaki ng through the stoppings woul d have been diluted by the
ventilation which he did not find i nadequate for this purpose.
More inmportantly, although M. Carico believed that there were
expl osive m xtures of nethane behind the stoppings, he conceded
that he did not test the oxygen content of the air |eaking
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t hrough the stopping cracks, that such a test is critical to any
determ nation as to the presence of an explosive m xture of

nmet hane, and that he could not make such a determi nati on based
sol ely on his nethane readings.

Al t hough I nspector Carico identified several other possible
ignition sources which he believed could have propagated an
ignition in the gob area, i.e., welding or cutting along the
| ongwal | face, open flames and bolting of materials which could
i gnite methane | eaking fromthe floor, and sparks and ot her
repair work connected with the use of hammers on the neta
ventilation brattices, there is absolutely no evidence that any
of these conditions were present when the order was issued, nor
is there any evidence or testinmony that any such work woul d have
occurred in the normal course of mning operations. Further, M.
Carico conceded that the stoppings where he made hi s nethane
tests were sone 2,000 feet fromthe working faces, and he
admtted that he was not prepared to evaluate the potential for
an ignition at the longwall face. Under the circunstances, | find
M. Carico's belief that these speculative ignition sources could
somehow propagate a spark or ignition which would sonehow find
its way to the methane in the gob areas behind the stoppings to
be I ess than credi bl e and unsupported by any reasonably credible
or probative evidence.

Based on all of the testinony and evidence adduced in this
case, | believe that one may reasonably concl ude that the
potential for a methane expl osion is dependent on severa
essential ingredients; nanely, fuel, oxygen, and a ready ignition
source. Although Inspector Carico concluded that his methane
readi ngs reflected an expl osive m xture of nethane behind the
st oppi ngs which were tested, he did not determ ne the oxygen and
carbon di oxi de content of the atnobsphere he tested. M.
Mtchell's unrebutted testinony reflects that any oxygen
deficiency would affect the accuracy of the methane detector
readi ngs, and M. Tisdal e considered the testing procedures
foll owed by the inspectors to be "a bit crude," but the only then
avai | abl e nmeans for deduci ng what was behind the stoppings, other
t han the anal ysis which he conduct ed.

In its posthearing brief, MSHA concedes that M. Carico was
aware of the fact that the existence of explosive nmethane in the
gob area, standing alone, mght not be sufficient to constitute
an i mm nent danger, and that an ignition source was necessary to
establish the potential for an explosion and the existence of an
i mm nently dangerous condition or hazard. Thus, | conclude and
find that the presence of any explosive nmethane levels in the gob
areas behind the stoppings tested by M. Carico, standing al one,
did not present an inmm nently dangerous condition. However, in
conbi nation with other conditions or practices, from which one
may reasonably conclude or expect an ignition to occur in the
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normal course of mining operations, the presence of such

expl osive level s of nethane may present an imminently dangerous
si tuati on.

The parties do not dispute the fact that the mine in
guestion is an extrenely gassy mne which freely |iberates
met hane. Nor is there any serious dispute that the presence of
expl osive gas levels in a mne, under certain conditions, is
dangerous. However, any determ nation as to whether an imi nent
danger existed nmust be made on the basis of the circunstances as
they existed at the tine the order is issued, or as they m ght
have exi sted had normal m ning operations continued.

On the facts of this case, and after careful review of M.
Carico's testinmony, | amconvinced that after exam ning the
st oppi ngs for nethane and finding what he believed to be
expl osive |l evel s of nethane in the gob areas behind the
stoppings, M. Carico, without any further efforts to ascertain
the actual prevailing mning conditions, or the conditions which
m ght have prevail ed had normal mining operations continued,
simply relied on the four previous MSHA reports to support his
"knowl edge and understandi ng" of the "m ne history" in support of
his belief that there "were possible ignition sources associ ated
with the gob."

In view of my previous findings and concl usi ons concerni ng
the information found in these reports, | cannot concl ude that
M. Carico's reliance on the MSHA reports in question provides
any credible or probative evidentiary support for any conclusion
that ready ignition sources capabl e of propagati ng an expl osion
of the methane in the gob area in question were present when he
i ssued the order, or were likely to be present if normal nning
operations were to continue. | have no reason to believe that M.
Carico was less than well intentioned when he issued the order
and | recognize the fact that any judgment call by an inspector
with respect to the existence of an inmm nent danger situation,
when bal anced agai nst the safety of the m ners, nust necessarily
be made quickly and wi thout delay. However, in any subsequent
proceedi ng chal |l engi ng the order, any inmnently dangerous
situation, which the inspector may have believed existed at the
time he issued the order, nmust be proven. On the facts and
evi dence adduced in this case, | cannot conclude that MSHA has
proven or established the existence of any ignition sources to
support the inspector's inmm nent danger finding. |I conclude and
find that the inspector's speculative anticipation of a possible
m ne explosion, in the circunstances presented, falls short of
the statutory requirenment of reasonable expectation. Accordingly,
the i mm nent danger order issued by the inspector IS VACATED
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Docket No. VA 91-49-R. Section 107(a) |nm nent Danger Order No.
3508496, Decenber 13, 1990

I nspector Scamrell, like Inspector Carico, believed that al
that was necessary for an explosion was the presence of an
ignition source. M. Scamell believed that roof falls and a
met hane ignition at the face, which could possibly propagate from
the longwal |l face, were the only possible sources of ignition
present on Decenber 13, 1990, when he issued his order. However,
he conceded that his principal concern was the possibility of a

roof fall in the gob area. | find no credible evidence of any
face ignition sources which may have been present at the time M.
Scamel | issued his order, nor do | find any evidence that any

such ignition sources would have been present if normal mning
operations were to continue. Although one may conclude that a
face ignition could propagate fromthe face, the inspector
presented no facts or evidence identifying or establishing these
sources of ignition.

Wth regard to any roof falls as a possible source of

ignition, M. Scammell, |ike Inspector Carico, relied on the sane
MSHA reports concerning the prior mne fires to support his
conclusion that a roof fall in the gob area would result in

sparks and be a source of ignition. M. Scanmell testified that
constant roof falls are occurring where the coal is being mned
at the longwall, but he could not determ ne the kinds of falls in
the gob area. Although he indicated that "frequent" roof falls
had occurred in the past, aside fromhis references to the MSHA' s
reports, no further testinony or evidence was forthcom ng from
M. Scamrell with respect to any such roof falls, and although he
suggested that they occurred "quite often,” he conceded that "I
really don't know' (Tr. 140).

M. Scamell initially testified that he was concerned about
roof falls in the bleeder entries and gob, or a "combination of
falls" on either side of a stopping, "just in that general area"

(Tr. 143). However, he | ater conceded that he had no know edge of
what was behi nd the stoppings, or the roof conditions on the gob
side of the stoppings, and that the roof could have been caved
tight. He agreed that a caved roof has already fallen, and that
he did not know if it could fall any further. There is no

evi dence of any expl osive m xtures of methane in the bl eeder
entries, nor is there any evidence of any adverse roof conditions
in the bleeder entries, or anywhere else. Further, M. Scamell
conceded that his concern for roof falls was limted to the areas
behi nd the stoppings, and not with other roof falls in outby
areas where there was no nethane. He confirned that he took no
met hane or ventilation readings in the bl eeders, made no
measurenents of the air ventilating the gob area, and did not
know what was going on in terns of ventilation of the gob (Tr.
148).
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After careful review of M. Scammell's testinony, it seens
obvious to nme that instead of naking any real deternmination as to
t he existence of any potential ignition sources, he relied on the
previous MSHA reports concerning the prior fires which had
occurred in the mne. M. Carico and M. Tisdale also relied on
these sane reports to support their opinions and conclusions with
respect to the existence of ready sources of ignition and an
i mm nent danger. My previous findings and conclusions with
respect to these reports are herein incorporated and adopted by
reference. In my view, cursory reliance on these reports provides
no credi bl e evidentiary support for any conclusion that potentia
roof falls in the gob area presented a ready source of ignition
at the time M. Scammel| issued his order, or that they presented
a ready source of ignition if normal mning operations were to
continue. In short, in the absence of any reliable and probative
evi dence, independent of the MSHA reports in question, | cannot
concl ude that MSHA has established the existence of any ignition
sources to support M. Scanmell's imm nent danger order. Under
the circunstances, his imm nent danger finding is rejected, and
t he order IS VACATED

Docket No. VA 91-48-R. Section 104(a) "S&S' Citation No.
3354743, Decenmber 5, 1990, 30 C.F. R 0O 75. 316.

In this case, Island Creek is charged with a failure to
foll ow one of the provisions of its approved ventilation plan.
Any vi ol ation of an approved plan provision would constitute a
vi ol ati on of mandatory safety standard 30 C.F. R 0O 75.316, which
provi des as foll ows:

A ventilation system and nmet hane and dust control plan
and revisions thereof suitable to the conditions and
the m ning systemof the coal mne and approved by the
Secretary shall be adopted by the operator and set out
in printed formon or before June 28, 1970. The plan
shall show the type and | ocation of mechanica
ventil ation equi pment installed and operated in the
m ne, such additional or inproved equi pment as the
Secretary may require, the quantity and velocity of air
reachi ng each worki ng face, and such other information
as the Secretary may require. Such plan shall be
revi ewed by the operator and the Secretary at | east
every 6 nonths.

The applicable ventilation plan provision in question is
found in paragraph 10 of Island Creek's August 20, 1987, approved
plan, and it states as foll ows:

Bl eeder entries, bleeder systenms, or equival ent neans
shall be used in all active pillaring areas to
ventilate the mned areas fromwhich the pillars have
been wholly or partially extracted so as to control the
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nmet hane content in such areas. Bleeder entries or bl eeder systens
established after June 28, 1970, shall conformwth the

requi rements of Section 75.316-2, 30 CFR 75.

(a) Bl eeder entries shall be defined as specia
air courses devel oped and nmi ntai ned as part of
the m ne ventilation system and designed to
conti nuously nove air-nethane nmxtures fromthe
gob, away from active workings, and deliver such
m xtures to the mne return air courses. Bl eeder
entries shall be connected to those areas from
which pillars have been wholly or partially
extracted at strategic locations in such a way to
control air flow through such gob area, to induce
dr ai nage of gob gas fromall portions of such gob
areas, and to mnimze the hazard from expansion
of gob gases due to atnospheric change. (Exhibit
G 4, pgs, 3-4).

I nspector Carico issued the citation in conjunction with his
i mm nent danger order. In [ight of his nethane readings at the
stoppi ngs in Devel opnents No. 8 through No. 10, and his belief
that there was a great body of methane trapped behind all of the
stoppings in these areas, M. Carico concluded that the
ventilation was inadequate in that there was an insufficient
means of regulating the air flow between the bl eeder entries and
the gob areas to induce the drai nage of methane fromthe gob area
or to maintain the methane levels at or below its explosive
limts. He explained that the airtight stoppings or brattices
constructed across all of the connecting entries to the gob
bet ween the bl eeders and the gob prevented the adequate drainage
of nmethane fromthose areas as evidenced by the lack of dilution
of the accunul ated methane (Tr. 41-45). Under all of these
circumstances, M. Carico concluded that there was a violation of
pl an provision 10(a), which required regulated and controlled air
fl ows adequate to induce drai nage and renoval of gob gas from al
portions of the gob areas.

Arguments Presented by the Parties

In its posthearing brief in support of the citation, MSHA
asserts that Inspector Carico issued the citation because the
ventilation system on Decenber 5, 1990, did not satisfy the
ventilation plan provision requiring that "bl eeders entries
be connected to those areas fromwhich pillars have been wholly
or partially extracted at strategic locations in such a way as

to i nduce drai nage of gob gas fromall portions of such gob
areas . . . . " Recognizing the fact that there was conflicting
testi nony as to whether or not the renoval of the stoppings woul d
have i nduced drai nage of gob gas fromall portions of the south
gob, MSHA nonet hel ess points out that the citation was issued
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because of Island Creek's failure to induce drainage fromthe
set-up entries and adjacent gob in the Nos. 8 through 10

devel opnents. MSHA takes the position that the existence of a
substanti al body of explosive concentrations of nethane behind
the cited stoppings in question is sufficient to establish that
I sl and Creek was not conplying with the ventilation plan

provi sion in question because such a finding demonstrates that
dr ai nage of the gob had not been induced fromthat area.

MSHA argues that because the ventilation plan permts the
bl eeder entries to be placed at "strategic locations" to induce
t he drai nage of gob gas, flexibility was provided to Island Creek
to determ ne the placenment of the bl eeder entries. However, since
the placenent of the bleeder entries failed to provide an
adequat e neans of inducing the drainage of gob gas from all
portions of the south gob, MSHA concl udes that |sland Creek was
in violation of its ventilation plan because it was no | onger
bei ng net.

MSHA further argues that the violation was significant and
substantial (S&S), because an expl osion of the body of methane
behi nd the stoppings was reasonably likely to occur and result in
an injury. MSHA relies on M. Carico's testinony that injuries
fromthe explosion of the accumul ati on of expl osive nethane woul d
result in a serious injury or health hazard.

In its posthearing brief, the UMM asserts that |sland
Creek's failure to properly place the connections required by the
ventilation plan provision in question |led to the accunul ati on of
a large body of nmethane behind the stoppings in the devel opnent
areas cited by the inspector. In support of this conclusion, the
UMM states that Inspector Carico did not believe that enough
connections were | ocated between the bl eeders entries and the gob
to insure adequate drainage of all gob areas, and that the
tightly seal ed stoppings across the entries inhibited or al nost
conpletely stopped the air flow at those | ocations. The UMMA
concl udes that these tightly seal ed stoppings were inconsi stent
with the ventilation plan which indicated the presence of
regul ators and not mnerely stoppings at these |ocations.

The UMM further argues that in view of the dynam c nature
of mining, it would be inpractical for a ventilation plan to
spell out where the connectors between the bl eeders and gob
shoul d be placed, and as explained by M. Tisdale, the
requi renent that connections be placed at strategic |ocations
means that they are to be |ocated where they are needed in order
to make the whol e bl eeder ventilation systemeffective. The UMA
concludes that Island Creek is responsible for placing the
connectors at |locations that will insure nethane drai nage from
all areas of the gob, and that these |locations may have to vary
as mning progresses.
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The UMM asserts that by turning its regulators into stoppings,
Island Creek limted its ability to make adjustnments in the air
flow over the set-up entries in the cited devel opment areas. In
response to Island Creek's position that the renmoval of the
stoppings would result in the short circuiting of the ventilation
in the south gob, the UMM points out that no one has suggested
that all of the stoppings nust be conpletely renoved, but that a
proper bal ance, through the use of regulators, would have to be
found. The UMM relies on M. Tisdale's opinion that the manner
in which the gob was being ventilated did not allow nuch air flow
to go through the set-up entries, and that this was a violation
of the ventilation plan. The UMM concl udes that based on the
massi ve accumul ati ons of expl osive |levels of nethane found by M.
Carico on Decenber 5, a significant portion of the gob was not
receiving adequate air as required under the ventilation plan
and that Island Creek's contention that renmoval of the stoppings
will create a serous ventilation problemelsewhere is not an
adequat e def ense.

In its posthearing argunments, |sland Creek points out that
there is no federal standard prohibiting the existence of
expl osi ve concentrati ons of methane except in active working
areas and in return air courses, and that there is no standard
prohi biting gob gas. Island Creek asserts that nmethane is to be
expected in gob areas, and it concedes that it was |ikely present
in sone quantity behind the stoppings where Inspector Carico took
his readings, but it denies the existence of any unusua
quantities of methane behind the stoppings.

I sl and Creek maintains that a gob area al ways contains
quantities of nethane pushed there by air fromthe face area
directed for that purpose and generated fromthe coal and strata
in the gob itself, and that the nethane in the south gob was
pushed t hrough the gob area and into the bl eeders. Island Creek
believes that it is not surprising that a test taken in the gob
at a location where nethane was noving toward its exhaust-point
destinati on woul d reveal nethane in sone concentrations, and that
gi ven I nspector Carico's experience, he surely knew that nethane
woul d be present behind the stoppings on its way out of the gob

I sl and Creek does not contend that methane is not dangerous.
However, it points out that as a natural by-product of the mining
process, nethane cannot be avoided, but it can be controlled by
di luti on and nmovenent, and it concludes that the evidence
establishes that this was happening in the south gob area on the
day the citation was issued. |Island Creek asserts that for the
nmet hane to be noved, it must pass the Nos. 8 through 10 connector
entry stoppings, and probably did pass those stoppings on the gob
side in a variety of concentrations. Since the percentages
measured were under 100 percent, I|sland Creek concludes that air
had been m xed with the transi ent nethane, and that the gob was
bei ng ventil at ed.
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I sl and Creek argues that the basis for Inspector Carico's
belief that it was not conmplying with its ventilation plan was
t hat because concentrations of nmethane were measured at certain
pi nhol es (but not all of the pinholes) at sone (but not all) of
the stoppings in the bleeder connector entries in the Nos. 8
through 10 devel opnent areas, the south gob was not being
ventilated. |sland Creek asserts that it is unrebutted that there
was a strong pressure drop between the gob and the bl eeder
entries because gob air pressure was pushing air through the
stoppings into the bl eeders, and that the gas com ng up through
the several boreholes in the south gob could only be made to nove
to the bottom of the borehol es because of ventilation. Island
Creek al so points out that there was no evidence that any gas was
backing up into the face areas in the No. 12 and 13 devel opnment
panel s, and that MSHA's inspectors found the ventilation in those
face areas to be in conpliance. It also points out that although
a ventilation survey is necessary to determnine gob ventilation,
I nspector Carico made no survey, but that a survey by Island
Creek established that a satisfactory quantity of air was noving
through the south gob and its adjacent bleeder entries, and that
t he gob atnosphere, including nethane, was |eaving the south gob
wher e intended.

I sl and Creek recogni zes the fact that its ventilation plan
requires that the bl eeders be connected to the gob at "strategic
| ocations,"” but it points out that while this termis undefined
in the ventilation plan, its ventilation engi neers explained that
the bl eeders were in fact connected to the gob at three
| ocati ons, each of which is considered "strategic." Island Creek
concludes that until |nspector Carico decided otherw se on
Decenber 5, it could be inferred that MSHA agreed that its
connections were proper since the ventilation plan had been
reviewed every 6 nonths since it was originally approved by MSHA
i n August, 1987, and no one from MSHA nade an issue about the
pl an | anguage, or alleged that the mne was not conplying with it
inits south gob and bl eeder configuration.

I sl and Creek argues that MSHA's witnesses presented no
evidence that it was not controlling the air flow through the
sout h gob, but that Island Creek's evidence establishes that the
south bl eeders were bl eeder entries which were connected to the
gob at strategic locations in such a way to control air flow
through the gob area, and that its witnesses confirmed that this
was the case. Island Creek argues further that MSHA presented no
evidence to indicate that gas was not being drained fromthe
south gob on Decenber 5, but that Island Creek's ventilation
survey showed that air was noving in the proper direction through
the gob on that day. Island Creek also argues that MSHA presented
no evidence that the nmine was not mnimzing the hazard from
expansi on of gob gasses due to atnospheric change.
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I sl and Creek concludes that the citation should be vacated
because there was no evidence that the cited provision of the
ventilation plan was not being conplied with, and it suggests
that MSHA's only evidence in this case, testing to deternmine a
met hane concentration at a | ocation where nethane is in the
process of being pushed out of the gob, is good evidence that gob
gas was moving as intended toward the "strategic | ocation" where
the gob was connected to the bl eeders for purposes of exhausting
nmet hane.

Fact of Violation

The first sentence of the applicable ventilation plan
provi sion 10(a) defines bl eeder entries as "special air courses
devel oped and mai ntai ned as part of the mine ventilation system
and designed to continuously nove air-nmethane mixtures fromthe
gob, away from active workings, and deliver such nmixtures to the
mne return air courses." After careful review of all of the
evi dence and testinony adduced in this case, | find no credible
or probative evidence to establish any violation of this first
sentence of the plan by Island Creek

I nspector Carico conceded that he only cited the second
sentence of plan provision 10(a), and that the second sentence
"was the nost applicable part of that section" (Tr. 93). He
agreed that the first part of the second sentence which required
"the bl eeder entries shall be connected to those areas from which
pillars have been wholly or partially extracted" was conplied
with by Island Creek and that he was satisfied with this
conpliance (Tr. 93). Wth respect to that part of the second
sentence requiring the bl eeder connections to be nmade at
"strategic locations,” M. Carico confirmed that the bl eeders
were connected at sufficient intervals to control the gob gas as
it comes out (Tr. 94). M. Tisdale confirnmed that the question of
whet her or not connectors are located at "strategic |ocations" is
basically a matter of opinion and that the MSHA approved
ventilation plan does not further define the term"strategic
| ocations.”

I nspector Carico conceded that as of the evening of Decenber
5, 1990, when he visited the mne, the mne was in conpliance
with the ventilation plan requirenents for ventilating the gob
and bl eeder areas. However, he indicated that since mning is
dynam ¢, changes are taking place all of the tinme which may
require re-regulation of the air, and if this is not done, the
failure to re-regulate the air at any given point in time my
result in a violation of the plan. He confirned that the changes
whi ch occurred, and which resulted in a violation of the plan
were those specified in the citation (Tr. 67). He explained that
the basis for the citation rested on his conclusion that the m ne
bl eeder system was not working properly, or was not properly
constructed, and that this conclusion was based on the nethane
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whi ch he detected coming through the cracks or pinholes in the
stoppings (Tr. 94).

M. Mtchell testified that nmethane detected com ng through
a pinhole in a stopping is not a reasonably accurate indication
of what is on the other side of the stopping and that it would
not be any indication that the gob was not being ventil ated.
I nspector Carico, who conceded that he did not neasure the oxygen
| evel coming through the pinholes where he made his tests, also
conceded that wi thout such measurements, one cannot deternine if
there is an expl osive m xture of nethane behind the stopping
based solely on his nmethane readings. Both M. Mtchell and M.
Ti sdal e agreed that there are other appropriate nethods for
meki ng such determ nations, nanmely a ventilation pressure survey
and anal ysi s.

I sl and Creek's ventilation nanager Ray and MSHA's witness
Tisdal e both relied on a Decenber 12, 1990, ventilation survey
conducted by M. Ray and a team of engi neers to support their
respective opinions as to the adequacy of the gob ventilation and
whet her or not it was in conpliance with the ventilation plan.
M. Ray believed that the gob area was bei ng adequately
ventilated, and in view of the pressure differentials with
respect to the air flow comi ng out of the bottomof the No. 1
devel opnent, he concl uded that adequate air was flow ng through
the gob and that there is enough air to push all of the nethane
through the gob with the current ventilation system M. Tisdale
bel i eved that the ventilation of the gob area ranged from
"borderline to i nadequate.” and that the amount of air avail able
for ventilating the gob area "is stretching it."

Island Creek's expert Mtchell, who conducted studies of the
ventilation in the south gob, including an analysis of pressure
differentials and air flows, concluded that the ventilation of
the gob was in conpliance with the ventilation plan provision in
gquestion. M. Mtchell testified credibly that it is not unusua
to find methane in the gob area and that it will gravitate to the
hi ghest elevation in the mne, such as the No. 8 through 9
devel opnents. Inspector Carico conceded that explosive
concentrations of nmethane in the gob area in sone |ocations is to
be expected and that it is inpossible to renove it all fromthe
m ne. He confirned that other than the dome and fall area of the
gob, the No. 8 through 9 devel opnents where he tested the
stoppi ngs and issued his citation, were the highest elevations in
the m ne and that the nethane will go to that area even though it
is enroute out of the mine (Tr. 97).

M. Mtchell and M. Ray both confirned that since air flows
froma high pressure area to a | ow pressure area, any air
novement within the gob area will be away fromthe face areas and
towards the south bleeders and No. 1 devel opment area. M.

Ti sdal e agreed that there was a pressure differential between
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the gob and the bl eeders and that the air flow ng through and
com ng out of these areas "had to have sone push" (Tr. 173-174).

I nspector Carico confirnmed that when he tested the stoppings
there was in fact a pressure differential between the back side
of the stoppings and the gob side and that this would indicate
that the pressure on the bl eeder side of the stopping was | ess
than the pressure on the gob side, and that air would flow from
an area of high pressure to one of |ower pressure. In describing
the nethod used by Island Creek to ventilate the gob, M. Carico
confirmed that the stoppings were installed in order to force the
air to flow to another |ocation where it would | eave the gob, and
he agreed that as the air is flowing away fromthe stopping it
woul d be picking up methane (Tr. 82-83). He also agreed that if
the m ne fan were working, and there is no evidence that it was
not, the ventilation systemwould also be working (Tr. 123-125).

There is no evidence in this case that any expl osive
concentrations of nethane were coursing into the bleeder entries
or into any working areas of the m ne where nminers were expected
to work or travel. The methane which concerned the inspector was
behi nd the stoppings, and he was concerned that it was not being
moved out of the gob area by the avail able ventilation. | take
note of the fact that the ventilation plan does not prohibit the
exi stence of methane gas in the gob areas, and the parties agree
that there are no standards prohibiting methane in gob areas.
Insofar as the alleged violation is concerned, the issue
presented i s whether or not MSHA has established by a
preponderance of the credible evidence that the ventilation
provi ded for the gob area was inadequate to induce the drainage
of nmethane fromthe gob area

After careful review of all of the evidence and testinony
adduced in this case, including the posthearing argunents
presented by the parties, | believe that |sland Creek has the
better part of the argunent, and that its evidence, which | find
credi ble, and supported in part by Inspector Carico, establishes
that the gob area in question was being ventil ated on Decenber 5,
1990. | further conclude and find that the gob ventilation and
air flow through the cited devel opment areas all owed for the
m xi ng of the methane with the air coursing through those areas
and that the methane which was m xing, or being diluted by the
air, was coursing through the gob areas behind the stoppings in
gquestion trying to find its way into the m ne bl eeder system and
out of the mine. Under the circunstances, | find that MSHA has
failed to establish a violation of the cited ventilation plan
provi sion, and the citation issued by Inspector Carico is
VACATED.

ORDER

On the basis of the foregoing findings and conclusions, |IT
| S ORDERED AS FOLLOWS:
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Docket No. VA 91-47-R. Section 107(a) |mmi -
nent Danger Order No. 3354742, Decenber 5, 1990, IS
VACATED, and Island Creek's contest | S GRANTED.

Docket No. VA 91-48-R.  Section 104(a) "S&S"
Citation No. 3354743, Decenber 5, 1990, citing an
alleged violation of 30 C.F. R 0O 75.316, |S VACATED,
and Island Creek's contest |IS GRANTED.

Docket No. VA 91-49-R. Section 107(a) |mmi -
nent Danger Order No. 3509496, December 13, 1990, IS
VACATED, and Island Creek's contest | S GRANTED.

CGeorge A. Koutras
Adm ni strative Law Judge



